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service of notices under Ss. 5, G and 7 of 
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Orissa Public Demands Recovery Act, only 
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_Accrued rights of action have not been 

taken away 4G8c 

- (as amended in 1943), S. 13 —Before 

application of Order, person served with 
notice and suit for ejectment filed—Person is 
not tenant 468<Z 

- S. 13 —Word "tenant” in S. 18—Mean¬ 
ing of — Ex-tenant against whom decree in 
ejectment has been passed before Order is not 
tenant within S. 13—Words and phrases 

3856 

Bihar Money-Lenders Act (3 of 1938) 

— Act does not apply to suits based on pro¬ 
missory notes 297a 

Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act 
(9 of 1938), Ss. 16 and 15 — Occupancy 
tenant—Cash rent—If relief under S. 15 not 
available, raiyat comes under S. 16 (Per 
Full Bench ; Shearer J. dissenting): 21 Pat. 
794=('48) 30 A. I. R. 1943 Pat. 78 = 205 
I. C. Ill, OVERRULED (FB) 356 

Bihar Tenancy Act (8 of 1885). Rules 
under Rr. 115 and 117 and Ss. 187 and 
112A — Rent reduction proceedings under 
S. 112A — Irregularity in service of notices 
under Rr. 115 and 117 does not affect juri 3 . 
diction of Rent Reduction Officer — Civil 
Court cannot interfere 320 

-- Ss. 11, 12, 13 — Permanent tenure_ 

Portion sold in execution — Purchaser not 
made party to rent suit—Purchaser’s interest 
is not affected by rent decree 813 

- Ss. 26A and 182 — Homestead land 

not held by raiyat — Section 26A does not 

apply (Per Sinha J.) 428 a 

- S. 60 —Proprietor of interest and mort- 

gageo in possession of that interest both re¬ 
corded in Register D — Person in actual 
possession is landlord entitled to receive rent 

S~tq S ' B f 8Dgal , Land Registration Act, 
0 . 79—Effect of, explained 1576 

t ? xpres9ion " third person” 
in b. 60 refers to a person other than one 

wno is recorded in Register D 157 c 

S - 66 when can be given effect 

ILT. w landlord claiming entire 16 

~ D \ 0r part 0f P®" 0 * in suit though 
Mt'tled to 14 annas share only without join- 
mg other co-sharer and for remaining period 

Pr0p0rti0n to hi3 *4 ann^ 

mSSd^ Wh ° j d6CrGe held ^ated as 
money decree and not as rent decree 146 

—■(« amended by Act 8 of 1937), S. 67 

Stinffi^r- Pr0V / d « g 12 P" cent * ^forest- 

Stipulation is not affected by Act son, 

f - Interpretation of 

Jurisdiction of Collector to proceed under 
p. U2 A Scope of—Bent of holding settled 


Bihar Tenancy Act 

or reduced within period specified by S. 113 
—Application by raiyat under *S. 112A— 
Collector has jurisdiction to deal with ap¬ 
plication 272c 

- S. 112A (1) — More than one appli¬ 
cation for reduc tion of rent on different grounds 
can be made under S. 112A (l) 2726 

- S. 112B — Collector's order passed on 

appeal under S. 112B — Board of Revenue 
has no power to interfere in revision — As¬ 
suming Board has power of superintendence 
over Rent Reduction Officers and Collector 
in appeal that power does not include power 
to interfere merely because decision of sub¬ 
ordinate tribunal is wrong in law or fact 

179a 

-S. 113 — Word "reduce” includes the 

cancellation of an enhancement of rent 

272a 

- Ss. 148 (g) and 158AA— Non-issue and 

non-service of notice under S. 148 (g) is no 
bar to decree-holder putting in execution ap¬ 
plication—Execution application made with¬ 
out service of notice under S. 148 (g) is one 
in accordance with law and saves limitation 

2 G 8 a 

-S. 153 — Question not of fraud but 

relating to regularity of proceedings in pub. 
lishing and conducting sale—Appeal against 
decision is barred by S. 158—Effect of fraud, 
stated 440 

-S. 153, Explanation — Intention of 

Legislature is to bar appeals in petty cases 
of setting aside sales for irregularity—Fraud 
in conducting sale is not separate from ir¬ 
regularity in publication for purposes of Ex¬ 
planation to S. 153 288 

-S. 158AA —Scope of—Execution against 

person of judgmentdebtor not raiyat or 
under raiyat i 9 not within mischief of 
S. 158AA 2686 

- S. 173 (2) and (3) — Holding sold in 

execution of rent decree — Purchaser suing 
judgment-debtor in possession — Judgment- 
debtor oan claim purchaser as his benamidar 
—Purchase by judgmentdebtor is not void 
but voidable — S. 66 , Civil P. C„ is no bar 

_ 890 

:- 18 °—Diara lands — Tenant acquir- 

mg occupancy rights—On transfer by tenant, 
occupancy rights are not extinguished and 
transferee has not to prove fresh occupation 
for 12 years 49 j 

-Ss. 182 and 26A — Homestead land 
would be transferable 4286 

— vndar, R. 2 and Ss. 112B 
ana 189A — R. 2 oannoi be read as confer- 
ring power on Boards of Revenue to revise 
orders of Subordinate Revenue Officers 

1796 
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Bihar Tenancy Act 

- Sch. 3, Art. 6 — Instalment rent decree 

— Whole decree to be executable on two 

defaults — Execution after three years after 
two defaults is barred by Art. 6 398a 

- Sch. 3, Art. 6 — Instalment rent 

decree — No eligibility clause — Whether 
Art. 6 applies (Quare) 898 b 

Central Provinces Tenancy Act (11 of 
1838), Ss. 47, 4S — Occupancy holding — 
Transfer of—No registered deed—Transferee 
cannot establish his title by suit for ejectment 

124 

Charge—Decree executed as money decree 
—Decree-holder not objecting to sale subject 
to mortgage—Charge is not extinguished 

42Ga 

Chota Nagpur Tenancy Act (0 of 1908), 
S. 60, Proviso —Tenure purchased by land, 
lord in execution of money decree — Arrears 
of rent prior to sale, though not mentioned 
in proclamation are wiped out (FB) 33 
Civil Procedure Code (5 of 1008), S. 35 

— Discretion under, to award costs —Nature 

and mode of exercise of—Discretion will not 
be interfered with in appeal or revision unless 
question of principle is involved 184a 

- S. 35 — Discretion under, in matter of 

costs—Extent of—Mode of exercise of discre¬ 
tion explained 1846 

- S. 35 —That amount claimed as costs is 

paltry and suit was uncontested if ground for 
disallowing costs 184<2 

- S. 47 — Instalment decree with default 

clause—Sale without decree-holder’s applica¬ 
tion on basis of judgment-debtor's default 
and without fresh sale proclamation held 
without jurisdiction 76 

*- S. 50 and 0. 21, It. 22 — Mortgage 

decree — Judgment-debtor dying after sale 
proclamation — Sale held without notice to 
legal representative is not operative against 
legal representative (Per Chatterji and 
Sinha JJ., Meredith J. dissenting) 

(FB) 1 

.- S. 100 — Canal papers — Evidentiary 

value of, in proof of possession — Question is 
one of fact and not of law 458e 

_ S. 102 — Suit by proprietor to recover 

cess from tenure-holder under Bengal Cess 
Act is not of small cause nature 417a 

- S. 102 — Suit whether small cause — 

That it was tried in ordinary manner is im¬ 
material 417c 

_ S 109 (a )—Words "final order” in — 

Meaning of—Compromise decree in partition 
suit passed in 1930—Application in 1987 to 
set aside decree by some of defendants who 
were minors at time of compromise — Trial 
Court holding application to be maintainable 
under 0. 47, R. 1 and S. 151 and setting 


Civil P. C. 

aside decree — High Court's order setting 
aside trial Court's order held not final with, 
in S. 109 (a) 149 

-S. 115 — Other remedy by way of suit 

open — High Court will not ordinarily inter¬ 
fere in revision 2966 

-S. 115 — Where a Judge is much in¬ 
fluenced by the fact that the petition was not 
maintainable when it is actually maintain¬ 
able, he acts with material irregularity: 132c 

- 0. 1, R. 9 —Necessary party—Absence 

of—Suit must be dismissed 1896 

-0. 6, R. 6 — Defence of non-registration 

of partnership not raised in pleadings—Ques- 
tion cannot be raised for first time in second 
appeal 286c 

- 0. 7, R. 7 and 0. 41, R. 33— Plaintiff’s 

claim to certain property as her father’s heir 
negatived by trial Court — Pending appeal 
one of defendants dying and plaintiff lie- 
coming entitled to share in suit property as 
her heir — Plaintiff’s fresh rights held could 
not be declared in suit as brought 87 j 

- —0. 9, R. 9 and 0. 21, R. 100 - A peti- 
tion under O. 9, R. 9 does lie against orders 
dismissing petitions under 0. 21, R. 100 

182a 

- 0. 21, Rr. 17 and 15 —Several decree- 

holders — Execution by only some — Subse¬ 
quent amendment by joining all decree- 
holders— Amendment changes character of 
execution and is not contemplated by R. 17 

459 

_ 0. 21, R. 17 —Instalment decree—Exe¬ 
cution application for recovery of whole of 
decretal amount—Last two instalments alone 
recoverable at date of application — Amend¬ 
ment of application by inserting amounts 
covered by last two instalments allowed but 
more than 12 years after they became due— 
Amendment relates to date of original appli¬ 
cation 182c 

- 0. 21, Rr. 5S, 63 —Scope — If a person 

chooses to take advantage of a summary 
procedure, he must suffer its disadvantages 
as well 485c 

- 0. 21, R. 58 — Property attached — 

Charge holder if can get property released 

4846 

_ 0.21, Rr. 58 and 63 —Application under 

0.21, R. 58 rejected — Subsequent suit based 
on title independent of anything decided by 
rejection of application is not barred even if 
brought more than one year after rejection 
of application 484c 

_ 0. 21, Rr. 58 and 63 and S. 47— Exe- 

cution—Property attached—Objection under 
O. 21, R. 68 by claimant not party to decree 
dismissed—No suit undor 0.21, R. 63 filed— 
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Claimant cannot reagitate objection aubse- 
auentlv—Nor can he raise it under S. 47 

1165 

_ 0. 21, Rr.63, 58 and GO —Claim under 

R. 58 allowed — Decree holder is bound to 
bring suit under Rule 68 within one year, 
whether attachment i3 withdrawn within that 
period or not 485a 

- 0. 21, Rr. 63 and 60 — Claim allowed 

—Question both of possession and of title is 
conclusive 4855 

- 0. 21, R. 63 — Objection dismissed— 

Property sold and purchased by stranger — 
Suit by defeated claimant—Decree-holder is 
necessary party 189a 

-0. 21, Rr. 63 and 92 (3) —Latter does 

not control former 189c 

- 0. 22, Rr. 3 and 4 and 0.20. R.18(2) 

—Partition suit—Preliminary decree passed 
— Death of one of defendants — Suit does 
not abate against heirs of deceased — Proper 
order is to adjourn suit sine die 880 

- 0.32, R. 7 (1) —If leave of Court under 

O. 82, R. 7 (l) is granted to guardian ad 
litem before compromise is actually recorded, 
O. 82, R. 7 (l) is complied with 8915 

- 0. 32, R.7 (1) and (2) — Compromise 

on behalf of minor without Court’s leave is 
not void but voidable at instance of minor 




- 0. 34, Rr. 4 and 6 and 0. 1, R. 10 - 

Suit on simple mortgage—Addition of fres 
party after preliminary decree held not pe 
miasible 296 

■- 0, 39, R. 1 and S. 151 —Court has i 

inherent power to grant temporary injunctic 
—Balance of convenience—Question of, do> 
not arise unless plaintiff can ask for injunctic 

** „ 48 

—0. 40, R. 1 and S. 51 (d) — Simp 
mortgage — Suit or execution on such mor 
gage — Receiver can be appointed in exce] 
oonal circumstances 404 

-- O’ 40, R. 1 — If injustice be caused 1 

any party, receiver will not be appointed - 
Object of appointment is not to penalise bi 
to preserve property and usufruct for benef 
of party entitled to it 404 

* r°- R* 1 (l) (a) —On resignation < 
receiver another appointed _ Order is appe, 

7 , °\f 1 ’ ^ r ‘ 4 an d 33 — Ejectment su 
ty landlord — Each of defendants claimir 
to be in possession of specific plots of land- 
Bmt deoreed Appeal by some of defendan 
—Appellate Court when aUowing appeal oai 
fo^antT 1 * 3 811,4 against non-appealing d> 

OomprMniBe — Persons not parties canm 
advantage out of compromise 891 


Contract — Validity — Party can contract 
out of statute — Intention of parties must 
however be clear and express beyond doubt— 
Principles to be observed, stated 4475 

-Enforciability—Frustration — Doctrine 

of—How far and when applicable stated — 
Doctrine held not applicable 3005 

Cotton Cloth and Yarn Control Order 
(1943), Cl. 23 — Prosecution under Cl. 8, 
Bihar Cotton Cloth and Yarn Dealers (Licens¬ 
ing and Control) Order, 1944 — No previous 
sanction of Provincial Government — Prose¬ 
cution is illegal — Conviction under Cl. 8 of 
Provincial Order is not however covered by 
Cl. 23 of the Central Order: Criminal Misc. 
No. 822 of 1944, Criminal Revn. Nos. 96 
and 98 of 1945 and Criminal Revn. No. 1222 
of 1944, OVERRULED 477 

Court-fee—Appeal—Ejectment suit — Each 
' of defendants claiming to be in possession of 
specific plot of land under different settle- 
ment—Suit decreed—Appeal by some of de¬ 
fendants — Appellants are not liable to pay 
court-fee in respect of plots claimed by non¬ 
appealing defendants 4587t 

Court-fees Aot (7 of 1870), S. 5—Taxing 
Judge — Jurisdiction of, is restricted to fee 
upon memo in High Court — Judgment of 
taxing Judge—Effect of, explained 81a 

- Ss. 7 (iv) (c) and (v), and 17 — Suit 

for possession of 60 me properties sold by pri- 
vate sale and some in execution of mortgage 
decree—How court-fee is to be computed ex¬ 
plained—S. 17 does not apply since “subject” 
means “cause of action" 421a 

- S. 7 (iv) (c )—Plaintiff has initially to 

put bis valuation — But if arbitrary and un- 
reasonable, Court can revise 4215 

-S. 7 (iy) (c) and Sch. 2, Art. 17 —Suit 

for declaration that sale by Hindu widow is 
not binding on reversionary body—Only one 
declaration held involved — Case did not 
come under S. 7 (iv) (c) — Even if two de- 
durations were necessary court-fee of Rs. 80 
held would suffice 815 

-S. 19-1 — Application for probate — 

Amount of court-fee must be determined 

according to state of law at time of grant_ 

But applicant cannot ignore R. 4 (a), Chap.ll, 
Patna High Court Original Side Rules : 361 

- (as amended by Bihar Court-fees IFar 

Surcharge (Amendment) Act 9 of 1943), 
S. 19-1 — Court-fee is payable not on applL 
cation but on grant of probate according to 
law in force at time of grant 80 

—-Sch. 1, Art. 1 and Sch. 2, Art. 17 (vi) 
—Suit decreed but pendente lite interest dis. 
allowed ~ Appeal relating to pendente lite 
interest alone — Ad valorem court-fee ig 
payable on amount of pendente lite interest 

146a 
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Court-fees Act 

- Sch. 1, Art. 1 —Costs decreed—Appeal 

against costs separate and distinct from other 
parts of appeal — Ad valorem court-fee is 
payable on costs decreed 1456 

- as amended by Bihar and Orissa Act 2 

of 1922, Sch. 1, Art. 12 —Fee i3 payable not 
on total 818a 

Criminal Procedure Code (5 of 1898), 
Ss. 133, 137, 537, 529 (f) — Conditional 
order by Sub-divisional Magistrate — Case 
subsequently transferred to Second Class 
Magistrate — Order of transfer is merely 
irregular — Irregularity is cured by Ss. 529 
(f) and 587 — Final order by Second Class 
Magistrate — Order is not without jurisdic- 
tion 834 

- Ss. 133 and 139A, 529 (f), 537— Con- 

ditional order by Sub-divisional Magistrate 
—Party appearing and showing cause—Case 
transferred to other Magistrate — It is mere 
irregularity curable under Ss. 529 (f) and 537 
— Order of transferee Magistrate under 
S. 189A is not without jurisdiction 81G 

- S. 133 — State railway — Encroach. 

ment on railway land is one on “public 
place" 809a 

- Ss. 133 and 139A — Long user is bona 

fide assertion and ousts jurisdiction under 
S. 188 — But evidence must be taken as 
whole 8096 

- S. 139A — Party appearing filing stat- 

ment denying public right—Putting question 
by Magistrate i3 unnecessary 809c 

*- S. 162 —Entries in diaries like 'A sup- 

ported B’ or ‘A corroborated B' deprecated 

1096 

-Ss. 195 (3) and 47GB —Affidavit sworn 

to before Sub-Judge alleged to be false—Sub- 
Judge refusing to file complaint — Appeal to 
District Judge transferred to additional Dis¬ 
trict Judge — Additional District Judge held 
not competent to hear appeal and file com¬ 
plaint 822 

_ S. 197 — Words "while acting or pur¬ 
porting to act in discharge of official duty 
in S. 197 — Meaning and scope of — Act of 
taking bribe by public servant cannot be said 
to be done in execution of duty 186a 

_ Ss. 233 and 537 — S. 233 contravened 

_Trial is vitiated 8886 

__ S. 235 _"Same transaction” illustrated 

_Accused in possession of opium and ganja 

for illicit sale—Trial of accused under Opium 
Act and Bihar and Orissa Excise Act is not 

illegal 288 

__ S. 239 (d) — Killing person previous 

evening and preventing lodging information 
next day is not same transaction 888a 


Criminal P. C. 

- S. 297 — Duty of Judge to apply law to 

particular facts explained—Duty of Judge as 
to questions of fact indicated 109d 

- S. 297 — Charge to jury — Directions 

of law how to be given indicated 109e 

- S. 297 — Individual witness—Evidence 

of should be discussed before considering case 
of individual accused 109/ 

- S. 307 — Opinion of jury — Weight to 

be given depends on satisfactory nature of 
charge to jury 109c 

- S. 423 (1) (b) — “May alter finding” 

explained 376a 

- Ss. 423 (1) (b), 236, 237, 238 and 535 

—Conviction under S. 895, Penal Code, can¬ 
not be altered by appellate Court to one 
under Ss. 147, 148, Penal Code — S. 585 
would not apply 8766 

-Ss. 476 and 195— Sections must be read 

together—Pleader is not party to proceedings 

— He does not come within S. 476 362 

- S. 476 — Complainant making' inac¬ 
curate statement not with view to add any¬ 
thing to gravity of offence with which accused 
charged but to appropriate some amount of 
credibility — Complainant need not be pro¬ 
secuted under S. 198, Penal Code 296 

- S. 476 — Offence under S. 198, Penal 

Code, committed in proceedings — Proceed¬ 
ings without jurisdiction — Whether S. 476 
applies (Quare) 8 *6 

- S. 491 — Application under, by detenu 

from jail—Rejection of application on ground 
that it does not comply with High Court’s 
Rules should not be left to discretion of Pro¬ 
vincial Government (FB) 44a 

_ S. 491 —Application under — Costs of 

if can be granted (FB) 44 m 

Criminal trial — Evidence — Appreciation 

_Witness when can be believed in part and 

when disbelieved depends on facts of each 

ease 8 J®® 

_Identification — Practice of bolding test 

indentification at a police station deprecated 

1616 

-Evidence — Witness saying something 

not in accord with evidence of other witnesses 

— That is no reason for declaring him hos- 
tile and allowing him to be cross-examined 
by party who called him (Per Sinha J .) 1866 

_Jurisdiction to try offence is derived 

from statute (Per Shearer J .) (FB) 98a 

_Jurisdiction — Court having jurisdiction 

to try offence — How case comes beforo it is 
immaterial (Per Shearer J.) (FB) 986 
Custom—Family custom—Proof of—Living 
person basing his opinion on information de¬ 
rived from deceased person — His evidence 

when admissible stated (Per Chatterji J-) 

211 1 
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Custom 

_Usage — Burning ground — Fact that 

dead bodies were also buried in burning 
ground held could not make it burial ground 

. nrx 


also 


92a 


-Usage — Burning ground — Implied 

dedication — Whether owner impliedly de¬ 
dicated land to public to be used as burning 
ground — Test — Dedication if may be in¬ 
ferred from long user — Entry in record of 
rights of land as smasan — .Value of — 
Landlord if may resume land used as burning 
ground by exchange 92c 

Deed — Construction — Reference to other 
documents not permissible (Per A [anohar 
Lall J.) 339c 

——Construction — Words in legal transac¬ 
tions in India should not be given their tech¬ 
nical meaning in England (Per Manohar 
Lall J.) 162a 

-Construction — Forfeiture clause — In¬ 
terpretation of (Per Beevor J.) 162c 

-Construction—Rules as to — A granted 

pargana in lieu of maintenance on condition 
that if entire pargana was sold in auction for 
A‘s debts grant would stand cancelled — 
Village H in pargana already settled perman¬ 
ently with T — In 1928 A selling annual 
fixed jama of village H to 5 and on 20th 
July 1929 granting permanent lease of entire 
pargana to S and K — Sale deed of 1928 
hold conveyed all rights of A in village H to 
S —Sale of pargana on 16th November 1929 
in execution of decree against A held could 
not be of entire pargana and could not 
bring forfeiture clause into play (Per 
Beevor J.) 162d 

- Admissibility — Construction not as to 
how parties understand but as according to 
terms is to be put g7a 

® e f e °°e of India Aot (35 of 1939), S. 2 

d ioa* and Rules under < -S- 130 A — 
w. 180 A is not restricted to application for bail 

by under-trials but applies also to applicaion 
by convicted person 696 

—--S. 3—Provisions of Criminal Procedure 
w>de inconsistent with Defence of India Act 
or Rules are to be regarded as repealed : 69c 
Defence of India Rules (1939), R. 26— 
Crown need not show that Governor has 
materials for his satisfaction 59 b 

-R. 26 — High Court cannot consider 

whether conditions before passing orders 

26 were fulfilled P 8 59 ” 

oX ifLTn Gotton Cloth and Yarn ^ntrol 
Colton 1 ri ^ Cen S ra x!' Cla - 12 and —Bihar 
and ContJ^n*^ 0 ° ^ ea ^ era (Licensing 
Md piS) ) 0rd f > 1944, Cl. 8 _ Object of 
—Prosecution of person for selling cloth 

ferenL 00 ^! r o te r Charge framed With re. 
WMnoe to Cl. 8 of 1944 Order and not 


Defence of India Rales 

Cl.12 of 1943 Order—Sanction oi Provincial 
Government under Cl. 23 of 1943 Order if 
necessary 37 5 

- R. Si — No evidence that control rate 

of article was fixed by person authorised — 
Accused cannot be convicted for selling it at 
higher price 294a 

- R. Si — Food Grains Control Order— 

Accused possessed of 71 bighas of land in bis 
own right and 68 bighas as trustee — Pre¬ 
sumption cannot be raised that grains stored 
were other than grains produced by himself 
or his tenant 78 

- Rr. 119 and SI (4) — Essentials laid 

down — In absence of evidence to prove 
those essentials prosecution would fail 807a 
- R. 119 — R. 119 is mandatory — Re¬ 
quirements of R. 119 not complied with — 
Prosecution must fail 2946 

- Rr. 119 and SI — Order fixing price 

of sugar issued — Order becomes etfective 
only when it is notified as required by R. 119 
—Sale of sugar above controlled price before 
order was notified is no offence 119 

- R. 119 (1) — Order under or method 

of promulgation not proved—Accused should 
be acquitted 806 

- R. 130A — Rule 130A is iutra vires 

69a 

Ejectment—Suit for— Onus is on plaintiff 
to make out his title and possession within 
twelve years of suit 4536 

Evidence — Onus of proof —Importance of 
—When Court has discussed in great detail 
the entire evidence adduced by parties, ques¬ 
tion of onus of proof is wholly academic 

458a 

——Possession — Canal papers are admis¬ 
sible in proof of possession 453i 

Evidence Act (1 of 1S72), Ss. 13, 35 and 
43 — Judgment of Magistrate under S. 144 , 
Criminal P. C., and report of inquiring 
officer in proceedings under S. 144, Criminal 
P- 0. — Admissibility of, as evidence of 
possession 458c 

——Ss. 13 and 43 — In previous suit plain- 
tiff s father claiming that his family was 
governed by Benares and not Mithila School 
— Defendants alleging that family was 
governed by Mithila _ Court holding that 
family was governed by Benares School—In 
subsequent suit by plaintiff against different 
parties plaintiff claiming that his family was 
governed by Benares School—Plaint, written 
statement and judgement in previous suit if 
admissible as evidence of plaintiff’s claim 

211l 

——S. 27 — Articles produced prior to 
statements not discovered 161a 
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Evidence Act 

- S. 35 — Death entry — Hathchittas 

kept by chaukidar — Who made entry and 
in what circumstances not proved — Entry 
is not admissible 489 

-.Ss. Cl, 64 and 65 — Prosecution for 

breach of order under Defence of India Rules, 

R. 5G — Copy not signed by District Magis¬ 
trate nor having certificate of certified copy 

— Conviction cannot be sustained 210 

-5. 92, Provisos 1 and 3 — Surrender 

deed challenged on ground of fraud — Oral 
evidence is admissible to prove fraudulent 
nature under provisos 1 and 8 311 

- S. 114, Illust. (e) — Where under an 

Act certain things are required to be done 
before any liability attaches to any person in 
respect of any right or obligation, it is for the 
person who alleges that that liability has 
been incurred to prove that the things pres¬ 
cribed in the Act have been actually done 

807 b 

- S. 114, Illust. (g) — Party considering 

certain document irrelevant and not produc¬ 
ing it — No adverse inference can be drawn 
against him 453/ 

- S. 116 — A granted pargana in lieu of 

maintenance — Grant to stand cancelled if 
entire pargana sold in auction for A’s debts 

— A granting permanent lease of pargana to 
S — Sale of pargana in execution of decree 
against A — Suit by grantor for possession of 
pargana on ground that sale constituted 
breach of condition of grant and interest of 
A and S ceased — S held not estopped by 

S. 116 from denying that A has title to 

whole of pargana on date of permanent lease 
in his favour (Per Beevor J.) 162; 

Government of India Aot (1935, 25 & 
26 Geo. V, Ch. 42) S. 59 (2) and Defence 
of India Buies, B. 26 —Order under R. 26 
signed by Chief Secretary is made by Pro¬ 
vincial Government 69c 

_ Ss. 93 (1) (a) and 59 (5 )—The effect 

of S. 98 (1) (a) is to dispense with the neces¬ 
sity for the Governor of consultation with 
Ministers (FB) 44r 

- Sch. 7 Lists I, II Items 1 and 3 — 

Interpretation of items in Lists— Rule as to 

_Expression “ public order ” in List II, 

Item 1 — Scope of, explained 444a 

Grant — Forfeiture — Waiver — Mainten- 
ance grant of pargana — Grantee incurring 
forfeiture — Grantor in possession as tenant 
of portion of pargana from transferee of 
grantee — Grantor's act in allowing rent 
decree to be passed against him held did not 
amount to waiver of forfeiture (Per Manohar 

hall J.) 162 * 

Highway — Right of access to — Owner or 
occupier of adjoining land can claim 200c 


Highway 

-Right of way—Right claimed by public 

over certain lands as village pathway is not 
easement but customary right and may also 
be traceable to dedication — S. 26, Limita¬ 
tion Act, does not apply—Mode of acquisition 
of right indicated 118 

Hindu law — Adoption — Power of widow 
to adopt in different schools of Hindu law 
(Per Chatterji J.) 211 a 

-Adoption — Mitakshara — Law prevail¬ 
ing at time of migration — Determination of 
— Judicial decisions recognizing that widow 
under Mitakshara can adopt with husband’s 
authority — This must be taken to have 
always been the law 211c 

_Adoption—Adoption by widow—Object 

and retrospective effect of — Adopted son if 
can inherit collaterally by divesting 211£ 

-Adoption — Dattaka Mimamsa is work 

of great authority 211tu 

_Adoption — Validity of — Recitation of 

mantras at time of giving and taking is not 
necessary ( Obiter —Per Meredith J .) 21 lx 

_Adoption — Adoption by widow — 

Family custom prohibiting adoption — Suffi¬ 
ciency of proof indicated (Per Meredith J.) 

2112 


-Adoption—Adoption by widow—Family 

justora prohibiting adoption—Existence of 
Want of instance of adoption by any widow 
A family is not conclusive 211aa 

_Benares School—Funeral rites—Shav- 

ing of head on 10th or 11th day is shastric 
rite but shaving of head at time of cremation 
is not (Per Chatterji J .) 2Un 

_Commentaries on — Nature of, explain- 

ed (Per Meredith J.) 211y 

_Co-widows—Position of—Joint owner¬ 
ship in property other than coparcenary 
property does not necessarily imply tenancy- 
in-common (Per Chatterji J.) 211r 

_Dayabhag—Son is not coparcener with 

father 

_Different schools of, prevailing in 

India indicated (Per Chatterji J.) 2lld 

_Funeral rites and ceremonies—Mithila 

and Benares Schools—Distinction indicated 

(Per Chatterji J.) 2llg 

_Idol—Shebaitship — Devolution of — 

Deed of endowment — Creation of new 
form of estate or altering line of succession 
allowed by law is void-Founder consti- 
tuting herself first shebait and after her death 
A and B or their male heirs alive at time 
of her death and subsequently on death 
of any shebait his male heirs to be shebaits— 
A and B held took life interest only and 
not heritable estate in shebaitship — No 
independent gift held to any person apart 
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Hindu law ^ , , , , _ 

from his being heir—S. 15, T. P. Act, held 

did not apply 211m 

_Idol—Shebaitship — Nature of explai- 

21 lp 


ned 


-s 

-Idol—Co sbebaits — Position of — She- 


baitship when reverts to founder—Two or 
more joint sbebaits appointed for their 
lives—On death of one shebait his interest 
does not revert to founder 21 lg 

-Idol—Shebait—Interestof a shebait is an. 

alogous to widow's estate (Per Chatterji J .) 

211s 

-Idol—Sbebiat—Shebait if can alienate 


his office or appoint successor by will 
(Per Chatterji J.) 21 lu 

-Idol—Shebaitship — Devolution of — 

Extent of applicability of law of property 
indicated (Per Meredith J.) 211 bb 

-Joint family — Ancestral impartible 

estate, if joint family property — Income 
of estate if belongs to joint family —Right 
of junior members of family to maintenance 
(Per Fazl Ali C. J.) 205c 

-Joint family—Joint family property— 

Separate property of member when may 
become joint family property—Joint family 
of father and son—Father getting son's 
name entered with his own in documents 
relating to his separately acquired property 
—Father’s separate property if may bo 
treated as joint family property 87a 

-Joint family—Joint family when comes 

to an end—Only one surviving coparcener— 
There may still be joint family property 
or coparcenary property 876 

-Joint family — Sole surviving male 

member _ Power of, to alienate family 
property is unrestricted 87c 

--Joint family—No coparcener has a de¬ 
fined share prior to partition—He has 
merely an interest in the joint family 
property 87jfc 

Maintenance—Mother—Right of mother 
to maintenance—Nature of, explained (Per 
Fazl Ali C. J.) 205d 

—Minor—De jure and de facto guardians 
—Powers of—Distinction stated (Per 
Chatterji J.) 298c 

'—Mithila—Traditional boundaries of 
Mithila are, on the north the Nepal border, 
on the south the Ganges, on the east the 
mer Koshi, and on the west the river 
tmnaak 2116 

and Blares Schools—Distinc- 
ion—Whether party governed by Mithila 

fP .rnVZ S ? ho r °!-Evidence as to, stated 
trer Chatterji J.) 211/ 

— Mithila and Benares Schools—Whether 

jymily governed by particular school— 

; na6 m, gcatory family adopted some of 


Hindu law 

local usages does not raise presumption 
that it adopted whole of local law—Mode 
of observance of funeral rites and cere¬ 
monies is not conclusive 2116 

-Personal law — Determination of— 

Presumption—Onus—Time of migration— 
Importance of, stated 211c 

-Personal law — Person in Mithila 

married in family living outside Mithila and 
governed by Benares School—Person whe¬ 
ther governed by Mithila or Benares School 
—Date of marriage is not of much impor¬ 
tance—That marriage took place in family 
governed by Benares School may be taken 
into consideration (Per Chatterji J.) 211 j 

-Personal law—Mithila—Family whe¬ 
ther governed by Mithila or Benares School 
—That adoption was attended by agnates 
and castemen without any protest and is 
not permissible under Mithila law is not 
of importance 21 lk 

-Religious endowment—Alienation by— 

Necessity, meaning of, explained 8266 

-Religious endowment—Deed of endow¬ 
ment—Construction of—Principles relating 
to—Reference to construction of similar 
words in different deed by Court in other 
cases if permissible 211o 

-Religious endowment—Deed of endow¬ 
ment by widow in respect of part of property 
held by her as widow's estate—Reversioners 
joining in execution of deed—Revereioners 
do not become founders of endowment 211 u 
Hindu Women’s Rights to Property 
Aot 118 of 1937), S. 3 —Interest acquired 
by widow under—Nature of—Interest taken 
by widow in undivided joint family property 
can be proceeded against by husband’s 
creditor 116a 

- (as amended in 1938), S. 3 (1) and 

(2) —Scope of, explained 87d 

- (as amended in 1938), S. 3 (1)— 

Words “separate property" in S. 8 (l)_ 
Meaning of, explained 87 / 

-- (as amended in 1938), .S. 3(1) and 

(3) — Words “same share os son” in 

S. 8 (l) — Meaning of — N sole surviving 
coparcener of joint Hindu family dying 
leaving widow, widowed daughter-in-law and 
daughters—Widow and widowed daughter.in- 
Iaw each takes half property 87g 

—fas amended in 1938), S. 3 (l) and 
S. 3 (1), Proviso 1 —S. 8 (1) and proviso 1 
apply only when male Hindu dies and not 
when female Hindu dies—Proviso does not 
extend scope of Section 8 (1) 87i 

-—(as amended in 1938), S. 3 (1), Pro. 
vtso I—Predeceased son need not have had 
aon in order that his widow may claim 
under proviso 37 /, 
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Hindu Women's Right to Property Act 

- (as amended in 1038), S. 3 (2) — 

Words ‘'interest in Hindu joint family pro¬ 
perty" in S. 3 (2) —Meaning of, explained 

87e 

Income-tax Act (11 of 1022), S. 12 (2 )— 
Royalties from coal lands—Jama paid on 
such lands—Zemindar is entitled to deduct 

338 

-S'. 14 (1 )—Joint Hindu family—An¬ 
cestral impartible estate—Maintenance re¬ 
ceived from estate by mother of holder of 
estate is exempt from income-tax under 
S. 14 (1) 205a 

-S. 14 (1)— Principle underlying S. 14 

(1) indicated (Per Fazl Ali,C. J.) 2056 

-S'. 16 (3)— Sums standing in assessee’s 

account books in name of bis wife as cre¬ 
ditor—Whether entry true—Fact that in 
previous year sums were found not to belong 
to wife and no interest was paid as claimed 
can be taken into account—Onus 79a 

-S'. 16 (3 )—Documents of title in name 

of assessee’s wife — Onus is on Income-tax 
Department to show that wife has no title 
and was mere benamdar 796 

-S'. 41 —Wakf by Mahomedan— Dedi¬ 
cation for maintenance and support of him¬ 
self, family, children and descendants—Ulti¬ 
mate benefit to the poor—All beneficiaries 
(24 in number) equally entitled to benefit— 
Proviso 1 of S. 41 held inapplicable 494 
Injunction—Mandatory injunction—When 
can be issued stated 200d 

Interest—Wrongful detention of money— 
Interest before suit when may be allowed 

196a 


Interest Act (32 of 1830), S. 1— Applica- 
bility explained 19Gc 

-S'. 1 —Joint principals—Agent liable to 

account in respect of principals’ joint share 
of amounts realized by him—All principals 
can claim interest by reason of demand 
made by one of them for payment of his 
share 196<2 

Interpretation of statutes — Retrospec¬ 
tive effect—Language used is to be looked to 

4636 

_Analogy—Argument from, is dangerous 

4146 

__Emergency legislation for security pur¬ 
poses in war time—Rule of interpretation, 
stated (FB) 44o 

_It is the duty of the Court to give such 

a construction to the provisions of a reme- 
dial enactment as may be in consonance 
with its object (FB) 35a 

Land Acquisition Act (1 of 1804), S. 40 
—Whether land forms part of house—Test 
laid down 4 ^16 


Land Acquisition Act 

-Ss. 54, 40 — District Judge deciding 

question whether or not land forms part of 
house—Decision is appealable 461a 

Landlord and tenant—Tenancy periodic 
—Tenant permitted to remain on, after 
commencement of fresh term—Term must 
be allowed to expire 463a 

-Patni lease—Patnidar cannot resign 

lease unless so agreed to or it is entered into 
under misrepresentation 800a 

Land tenures— Diara tenure—Tenant not 
acquiring occupancy rights — Contract not 
performed — He loses his rights though 
failure to perform is due to land goiDg under 
water 475 

Legal Practitioner — Professional miscon¬ 
duct — Pleader conducting case in which 
he is to appear as witness for his client is 
guilty of misconduct 391a 

Limitation Act (0 of 1008), S. 14— Suit in 
Court of Munsif by understating valuation — 
Subsequent filing in proper Court — Time 
spent in Munsiff’s Court cannot be allowed 
while computing limitation 369a 

- S. 10 —Payment by judgment-debtor "in 

part satisfaction” of decretal amount held 
amounted to acknowledgment within S. 19 

280a 

- S. 10 — Mere endorsement of payment 

is not acknowledgment 2716 

* - (as amended by Act 16 of 1042), Ss. 

20 and 28 — Pronote of 1934 — Pay. 
ments in 1937 and 1940—Suit in 1348— 
Payments would save limitation — S. 28 
would not apply as debtor does not get ves¬ 
ted right to refuse to pay 868 

_ S. 20 —Interest bearing debt—Payment 

by debtor .without appropriation — Creditor 
appropriating it towards principal, when 
saves limitation explained—Endorsement on 
handnote held not sufficient to hold payment 
to be of interest "as such” 271a 

* - Art. 11 —Claim under 0.21, R. 58, Civil 

P. C., dismissed — Execution proceedings 
dismissed beyond one year — Suit for decla¬ 
ration is not barred 8696 

- Art. 44 —Article 44 can have no appli¬ 
cation unless the transfer sought to be set 
aside is voidable (Per Chatterji J■) 2986 

_ Art. 134B — Decree for removal on 

8th June 1922 — Actual removal on 26th 
October 1922—Decree sot aside in appeal on 
8th January 1926 and restored on review on 
15th December 1926 — Suit for setting 
aside alienation on 15th December 1938- 
Suit held barred under Art. 184B 826a 

_ Arts. 144 and 44 — Hindu minor— 

Alienation by de facto guardian if void or 
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Limitation Aot 

voidable—Suit to set aside is governed by 
Art. 144 and not Art. 44 298a 

_ Art. 182 — Execution petition — Court 

ordering judgment-debtor to pay decretal sum 
by instalments —Routine dismissal of execu¬ 
tion case—Execution case held must be deemed 
to be pending—Subsequent execution petition 
though in tabular form and purporting to be 
fresh held was in substance for continuing 
previous execution case 276 

- Art. 182 —Order for transmission on 18th 

June 1986—Certificate ready on 25th June 
1986—Papers received by transferee Court 
on 4th July 1986—Final order held passed 
on 25th June 1986 and not on 6th July 
1986 when case was put up for further 
orders 71a 

- Art. 182 — For fresh starting point, 

application must be in accordance with law 
—Application for sale of property outside 
Court’s jurisdiction—No fresh start of limi¬ 
tation can be claimed 71 h 

- Art. 182 — Subsequent application 

whether continuation of old one or fresh 
application—Teat laid down 71c 

- Art. 182 (5) and Explanation 2 — 

Decree transferred for execution—Execution 
application to transferor Court after transfer 
is not one to “proper Court” and cannot 
save limitation 129 

- Art. 183 —Word “revivor” in Art. 183 

—Meaning of — Decree — Execution of— 
Order issuing writ of arrest against judg- 
ment.debtor after notice under 0. 21, R. 87 

(l),Civil P. 0., is not revivor of decree within 
Art. 188 182a 

——■Art. 183 — Instalment decree — On 
default of any one instalment decree-holder 
entitled to execute decree for unpaid balance 
No instalments paid — Decree-holder can 
waive instalments falling due beyond limi. 
tataon and recover those within twelve years 
of execution application 1826 

Maxim— Absurdity and repugnance-When 
the doctrine applies stated (Per Shearer J.) 

mi ^ FB 98c 

? 6Cr ^ G againat — Appropriate pro- 

a ? deC °’ ? 2 ’ 0ivil P - appoint¬ 
ing guardian not followed—Effect of_Fail. 

fo appear—On facts interest 

*r ^ eld not neglected—Decree against 
minor held not void 18 8a 

-——Decree against—Void deoree is different 
from voidable decree 1886 

AcW 4 JWSU P e l^ Ioua Endowments 

AW (4 of 1939), Ss. 64 and 4 -Act is 

not retroe^tiv 0 Suit under S. 92, Civil 

y com mencement of Act- 
Aot does not apply 126o 


Orissa Hindu Religious Endowments 
Act 

- S. 54 (2) —Interpretation and effect 

of . 125a 

- S. 57 — Section 57 applies even to 

schemes settled under S. 92, Civil P. C., in 
a suit instituted before the commencement 
of the Act, but decided after its coming into 
force 1256 

Orissa Money-lenders’ Act (3 of 1930 )— 
Reduction of principal and interest — Claims 
ou promissory notes are not affected — To 
that extent Act is ultra vires Provincial 
Legislature — Two inconsistent decrees, one 
against maker and other against non-makers 
are not contemplated — To allow reduced 
decree contravenes S. 70, Negotiable Instru¬ 
ments Act . 466 

-S. 10 (2) — Usufructuary mortgage — 

Interest to be calculated at 25 per cent. — 
Produce to be appropriated as interest on half 
amount—Held that after calculating interest 
at reduced rate excess should be appropriated 
towards satisfaction of loan amount 460 

- Ss. 10 and 16 — S. 10 does not apply 

to execution proceedings 281a 

- S. 11 (1) and (2) — Deoree passed 

after Act in suit brought before Act—Decree 
can be re-opened and relief granted under 
S. 11 (1) 292 

- S. 11 (1) and (2) — Personal decree 

under 0. 84, R. 6, Civil P. C., is new decree 
— Decree passed after l6t April 1986 can bo 
re-opened 2816 

-S. 11 (l) and (2 )—Transaction merg. 

ing into decree before 1st April 1986 — It 
cannot be re-opened 281c 

Orissa Tenanoy Aot (2 of 1913), Ss. 193, 
198 and 4 — Suit for rent against chandna- 

dar is cognizable by revenue Court only_. 

Rent decree by civil Court against chandna. 
dar is nullity — Purchaser in execution 
acquires no title — Suit for rent and for 
ejectment against chandnadar — Distinction 
between, stated 289a 

* S.193 (a) and (b )—Defendant acquir¬ 

ing from plaintiff right to collect rent from 
cultivators in consideration of fixed annual 

sum — Defendant is tenure-holder_Suit to 

recover annual sum comes within S. 198 (a) 
and not S. 198 (b) !286 

:-?■ ( 5 ) — Collector’s order under, 

is revisable by High Court under S. 115, Civil 

P ’°'o , 128a 

Ss. 212 and 213 — Non-transferable 
holding — Mortgage of, without landlord’s 
consent — Sale of holding in execution of 
rent deoree—Rights of purchaser—Mortgage 
u valid against purchaser 2896 

- — Ohap. 1G (Ss. 212 to 231) — Sec- 
tion 212 and following sections which deal 
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Orissa Tenancy Act 

with sale for arrears under decree have no 
application to execution of rent decree against 
chandnadar . 289c 

Partition — Suit for — Proprietary and 
mukarrari interests owned by different persons 
—Preliminary decree should be passed 887 
Partition suit — Compromise decree—Pro¬ 
perties allotted to each share specified — 
Decree is final — Engrossment on stamp — 
No time limit is prescribed — Delay is im¬ 
material—Interests of parties are not affected 

482 

Partnership — Suit for contribution can 
lie after final settlement of accounts 2806 
Partnership Act (9 of 1932),S. 30 — 
Person major before Act — S. 30 does not 
apply 286a 

Patna High Court General Rules and 
Circular Orders (Civil), Vol. I part 5, 
Chap. 1, S. 10, E. 31 (1) — Scope and inter- 
pretation of—Subsistence allowance of party 
or agent for date of hearing — Disallowance 
of, except for definite reasons is not proper 
exercise of discretion under Rule 81 (l): 184c 
Penal Code (45 of 1860), S. 97 — Person 
in possession of property — Actual invasion 
of his rights and attempt on his person by 
others — He can defend himself and his pro¬ 
perty by force and collect necessary numbers 
and arms for that purpose 283 

- Ss. 97, 99, 103 and 105 — Person em¬ 
ployed to guard property of employer—Right 
to cause death in defence of property — 
Extent of — Police constable on guard duty 
at magazine or other public building is not 
entitled to fire at person not answering bis 
challenge 150 

_ Ss. 149, 326 —All members of unlawful 

assembly armed with deadly weapons — 
Offence under S. 326 committed — All can. 
not be assumed to have known that some one 
was likely to cause grievous hurt 4926 

_S. 161 — Demand of investment in war 

loan for forwarding application for renewal 
held amounted to offence under S. 161: 258 

_S. 302 — Intention to cause death clear 

_Death resulting from series of acts in two 

stages—At first, intention apparently carried 
out but in fact not — At second, intention 
merely to dispose of dead body but as fact 
deceased cut to pieces by passing train — 
Offence held committed under S. 802 470 

_ S. 396 — Method of bagli is not usually 

adopted by dacoits for entering house 109a 

_ S. 441 _Owner and his relations armed 

with weapons went on land when no one was 
on the land — On asking to vacate by stran¬ 
gers, owner continuing to be on land — 
Owner held could not be guilty under S. 441 

492a 


Penal Code 

- Ss. 500 and 504 — Complainant zamin- 

dar — Accused deliberately calling zamindar 
“ungentlemanly, barbarous and tyrannical” 
before his raiyates — Offence held committed 
under S. 504 and not under S. 500 450a 

Penal statute — Avoidance of — Though 
unsocial is not illegal 465 

Pleadings—Plaintiff’s case in plaint wholly 
based on allegation that suit land was bum- 
ing ground — Plaintiff cannot contend at 
trial that suit land was also graveyard:926 
Practice—Subsequent events—Amendment 
of plaint—It is duty of Court to take notice of 
altered circumstances and to mould its decree 
according to the circumstances as they stand 
at the time the decree is made 369c 

-Appeal — New plea — Plaintiff cannot 

set up new case in appeal which defendant 
had no chance of meeting (Per Chatterji J .) 

2Llcc 

Precedents —JPatna High Court adopts 
Calcutta view unless absolutely wrong:4506 

-Cursus curiae of Calcutta High Court 

how far binding on Patna High Court:158a 

-High Court — Lower Courts are bound 

by the decision of their High Court in pre¬ 
ference to a decision of another High Court 

1326. 

Principal and Agent — Liability of agent 
for interest on amount realised by him for 
use of principal—One of cosharers appointed 
mutwalli and authorised to collect debts due 
to cosharers and distribute them among co¬ 
sharers according to their shares — Suit by 
cosharers against mutwalli to recover their 
share of amounts realised by mutwalli — 
Mutwalli held agent of plaintiffs — Liability 
of mutwalli for interest indicated 1966 
Railways Act (9 of 1890), S. 72 — Goods 
delivered to railway for consignment — Who 
can sue for non-delivery of goods 887 

_ S. 72 —- Risk Note H — Consignment 

loaded in watertight wagon and securely 
sealed — Wagon detained for incessant rain 
for over ten days — Contents damaged 
Misconduct held not proved by consignee 

159 

Registration Act (16 of 1908), S. 17 (1) 
(b) — Hukumnama merely as evidence of 
agreement — Terms of agreement not em¬ 
bodied _No registration necessary 6<6 

Restriction and Detention Ordinance 

(3 of 1944) _Ordinance including bs. b and 

10 is intra vires and valid 59a 

_ S. 3 — Order directing detention held 

was one for detention (FB) J*4a 

__ S. 3 _Order for detention need not bear 

seal of Provincial Government (FB)' 44e 

_ S. 3 _Detention order—Bad faith on 

part of authority making order cannot be 


13 


StJEJECX INDEX, A, I. R. 1945 PATNA 


Restriction and Detention Ordinance 

presumed — Presumption is of good faith 

(FB) 44/t 

__S. 3—Previous order of detention under 

B. 26, Defence of India Roles — Governor 
can cancel order and pass fresh order under 
S. 8 (1) (b)—Fresh order need not be based on 
fresh materials—That fresh order was passed 
while detenu was in detention does not justify 
inference that there was no fresh material 

(FB) 44i 

-S. 3 — Ordinance applies to person 

already under detention (FB) 44/ 

- S. 3—Ordinance in legislating for deten¬ 
tion for reasons connected with efficient prose¬ 
cution of war is not ultra vires (FB) 44Z 

-S. 3 — Word “satisfied" in, means 

reasonably satisfied — But Court cannot go 
into reasonableness of satisfaction and con¬ 
sider sufficiency of materials on which 
satisfaction was based — Court can only see 
whether Governor was in fact satisfied and 
whether detention order was bona fide 

(FB) 44w 

- S. 3 —Bona fide of detention order chal¬ 
lenged—Crown if bound to file affidavit that 
Governor had applied his mind to case and 
was in fact satisfied of necessity of order 
before he made it — Production of detention 
order if sufficient (Per Meredith J.) 

Co (FB) 44p 

Oa 3 — Detention order challenged by 

detenu—Mode in which Crown should present 
its case indicated (Per Stnha J.): (FB)44g 
— -S. 3(1) — Persons actually acting in 
prejudicial manner as well as persons who 
may ao act in future can be detained 

(FB) 44k 

——Ss. 3 ( 1 ) (b) and 10— Detenu detained 

S" 5* n 6, J? efence of India Rnles, by 
rder No. 963C — Application by detenu 

° nder ^ S ii. 491, Criminal P - C., rejected on 

S°rl^ d K ha C ° art ’ S j Urisd ‘Ction Was 

S - “ Ordinance _ Federal 
&)urt settmg aside High Court’s orders and 
remitting application for disposal to Hieh 

N'o^g^C^n?^'' G ° V ® rnor Celling Order 

for'dS d ^o 8 fresh order No - 9929C 

S ‘ 8 (1) (b) 0f Ordinance 
-^tenu hdd not entitled to release merely 

by ^w.ng that Order No. 968C was illegal 

that ° rf “ 

OrdAo f 968C Under 

of India Rnll 0 !^ ,°^ det R - 26 ' Defence 
vaS of o^ ^ decidiD g fbat 

iS RdLli un i ecR - 26 - * 

detention under B. 8 uf(b) 


Restriction and Detention Ordinance 

order held was made bona fide and not to 
circumvent decision of Federal Court 

(FB) 44/ 

--•$. 3 1 1(c) — S- 8 (1) (c) falls within 

Sch. 7 List II, Item 1 and List III, Item 2, 
Government of India Act, ana therefore i3 
not ultra vires of powers of Governor-General 

4446 

-S. 10 (3) — Order of detention pur¬ 
porting to be made by Governor — It must 
be presumed under S. 10 (8) to have teen 
made by Governor — Onus is ou detenu to 
show that order was not in fact made by 
Governor (FB) 44c 

- S. 11 — Interpretation of— S. 11 dees 

not repeal any part of Evidence Act and is 
not ultra vires (FB) 4 4g 

Special Criminal Courts Ordinance (2 of 

1942), Ss. o and 10 — Intention of Legisla¬ 
ture-Concurrent jurisdiction held conferred 
on both Courts (Special Judge and Special 
Magistrate) to try particular offence, e. g., 
dacoity (Per Full Bench ; Agarwala J., 
contra) (FB) 98 d 

- S. 26 — High Court disabled to issue 
writ of habeas corpus to persons brought be- 
fore Special Courts (Per Shearer J.) 

(FB) 1)8^ 

Special Criminal Courts (Repeal) Ordin¬ 
ance (19 of 1943), Ss. 3 and 4 — Special 
Judge issrnng notice to accused to show cause 
£ l h < 2 dd not te prosecuted under 
• 7. Jv ena ^ ode ' f° r making false statements 
in his Court — Before accused could appear 
to show cause, Court of Special Judge aboli- 
shed by Ordinance 19 of 1948 — Ordinance 
19 of 1943 held provided no successor to 
Coart of Special Judge — Sessions Judge 
held had no jurisdiction to direct prosecution 
of accused for perjury 64a 

Stamp Act (2 of 1699), $. 33 (l) - Chief 
Minister noticing money-lendiDg at exorbit¬ 
ant rate and asking Collector to make enqui. 

P^*~l5 hSl da f for en 9 u iries summoning 
P t° produce documents _ Documents of 

nature of mortgages stamped with one anna 

-Documents held could not be impounded 

of “ r o“ te 001 aCti ” S 

itm ? 0t ( P ° f 370 (2)- 

- Sharea in company _ 
Entire holding in company is to be taken as 

sha e refor n l- ArUdC,al division in diff erent 
Tenore _ Ghahvali eooare-Sl,. 2.® 

mmmm 
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Tenure 

-Ghatwali tenure — Failure of ghatwals 

in previous litigation to set up defence that 
tenure was Government ghatwali — Effect of 
statc-d (Per Manohar Lnll J.) 389e 

Transfer of Property Act (4 of 1882), 
S. S —Mortgage of zamindari share including 
land on which residential house stood — Sale 
in execution of mortgage decree—Residential 
house held passed by sale to auction-purcha¬ 
ser 400a 

- Ss. 10, 12 and 105 — Kharposh grant 

—Nature of — It is neither lease nor family 
arrangement — Position of grantee 162e 

- Ss. 10, 14, 105 and 10S — Grant for 

maintenance held not lease — Condition pro¬ 
viding for cancellation of grant and re-entry 
by grantor in case property was sold by auc¬ 
tion for debts of grantee was not invalid nor 
opposed to public policy 162/ 

- Ss. 10 and 12 — Exclusion of leases 

from main provisions of Ss. 10 and 12 — 
Object of explained (Per Beevor J.) 162 g 

- S. 12 —Scope and object of—Kharposh 

grant — Condition restraining involuntary 
alienation is void under S. 12 1627i 

-S. 12 — Section 12 applies not only to 

leases and must therefore cover the covenants 
or conditions referred to therein in all transfer 
deeds whether leases or not (Per Beevor J.) 

162 1 

- Ss. GO and 100 —Maintenance charge 

decree — Liability is recurring — S. 60 last 
para, does not apply — Principle of splitting 
up cannot apply to such decree 278a 

- S. 60 —Lease by mortgagor after mort¬ 
gage — Mortgagee obtaining decree without 
impleading lessees and bringing part of mort¬ 
gage property to sale and purchasing it — 
Subsequent suit by mortgagee against lessees 
for sale of mortgage property in their posses¬ 
sion for realization of proportionate amount 
of mortgage money chargeable on property 
_Lessees can redeem on payment of propor¬ 
tionate amount of mortgage money 1065 

- Ss. 65A and G6 — Lease by mortgagor 

after mortgage not binding on mortgagee — 
Mortgagee cannot eject lessee — Mortgagee 
can only cause property to be sold 106c 

_ Ss.67 and 73 — Substituted Security- 

Principle of — Mortgage of undivided share 

4006 

’_ (as amended in 1920), Ss. 82, 92, 95 

and 100 — Co-mortgagor paying requisite 
amount to set aside sale in execution of mort¬ 
gage decree — Suit on mortgage bond barred 

_ Co-mortgagor can sue for contribution 

and acquire charge on other co-mortgagor’s 
shares 19 2 

_ S. 91 — Holding mortgaged — Sale of 

holding in execution of rent decree—Decreo 


T. P. Act 

and sale both held void — Purchaser at sale 
held entitled to redeem 2895 

- S. 91 —Lease by mortgagor subsequent 

to mortgage — Lease not valid and binding 
against mortgagee — Lessee is entitled to re- 
deem — He is necessary party to mortgage 
suit — Failure to implead lessee in mortgage 
suit — Effect of 106a 

- S. 91 —Lease by mortgagor subsequent 

to mortgage void — Lessee if can redeem 

1066 

- S. 100 —Compromise decree held creat¬ 
ed charge over property 484a 

- (before amendment of 1929), S. 100 — 

Charge created by decree is not enforceable 

against bona fide transferee for value without 

notice 4845 

- S. 100 — Bona fide auction-purchaser 

in execution of decree if bound by charge of 
which he had no notice — Position before 
and after amendment of S. 100 in 1929 

484a 


- (as amended in 1929), S. 100 —S. 100 

is retrospective (Per Manohar Ball J.) 

484/ 

- (as amended in 1929), S. 100 —S. 100 

is retrospective 4266 

_ Ss. 100 and 60 — Charge created by 

decree—Neither S. 100 nor S. 60 applies 

2786 

_ S. 105 — Government acquiring pro- 

perty under Land Acquisition Act and mak¬ 
ing it over on payment to Railway Company 
for user and enjoyment during term of con¬ 
tract—Transaction held lease 200a 

_ Ss. 105 and 108 (1 )—Words "lease of 

uncertain duration” in S. 105 — Applicabi¬ 
lity of—Aforesaid words if inconsistent with 
words “certain time" in S. 105 (Per Mano¬ 
har Lall J.) } Q2k 

_ Ss. 106 and 110 — Tenancy from 

month to month when expires — Tenancy 
commencing on first of month — Notice to 
quit when must expire 685® 

_S. 70S—Principle of, is borrowed from 

Roman law 800c 

_S. 108 (e )— Parties providing for con¬ 
tingencies—S. 108 (e) does not apply: 8005 

_Ss. Ill (g) and 112 - Notice under 

S 111 (g) served — Lease is still voidable 
and not void — Suit in ejectment on ground 
of forfeiture of lease — Acceptance prior to 
suit of rent accrued due since forfeitur 0 
amounts to waiver of forfeiture: (FB) 260a 

_ Ss. Ill (g) and 112 — Forfeiture — 

Waiver of — Giving of notice to ^ lf °P?* 

rates as waiver f 6 ?! 

_ S . 112 —Lessee after forfeiture of lease 

remitting amount as rent but lessor accept- 

ing it as damages for use and occupation — 
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T. P. Act 

Acceptance is of rent and operates as waiver 
of forfeiture (FB) 2606 

Usurious Loans Aot (10 of 1918)— A sti¬ 
pulation for payment of interest at 15 per 
cent per annum cannot attract the provi¬ 
sions of the Act 2976 

Words and Phrases — “Final order” in 

S. 109 (a), Civil P. C. — Meaning of, ex¬ 
plained 149 

-Words "huzur” and "sarkar” — Mean. 

mg of, explained (Per Chatter ji and Shearer 
JJ) 8896 

-Words " interest in Hindu joint family 

property” in S.8 (2), Hindu Women's Rights 
to Property Act (1987, as amended in 1938) 
—Meaning of, explained 87e 

-Words "lease of uncertain duration” in 

T. P. Act, Bs. 105 and 108 (l) — Appli¬ 

cability of — Aforesaid words if inconsistent 
with words “certain time” in S. 105 (Per 
Manohar Lall J.) 162fc 

-Oriya words "ubhaya badinkara” were 

held to mean “both parties" 2806 

- Word “ reduce ” in Bihar Tenancy 

Act, S. 118 inolude3 the cancellation of an 

enhancement of rent 272a 

-“Revivor” in Art. 188, Limitation Aot 

—Meaning of.— Decree — Execution of — 
Order issuing writ of arrest against judg- 
ment.debtor after notice under O. 21, R. 87 
(1), Civil P. C., is not revivor of deoree with, 
in Art. 188 182a 


Words and Phrases 

--Words “same Ghare as son” in S. 8 (l), 

Hindu Women’s Rights to Property Act 
(1937, as amended in 1988) — Meaning of, 
explained 87 g 

-Words " Same transaction ” in Cri¬ 
minal P. C., S. 286 illustrated — Grocer in 
possession of opium and ganja for illicit sale 
—Trial of accused under Opium Act and 
Bihar and Orissa Excise Act is not illegal 

293 

-Word "satisfied" inS. 8, Restriction and 

Detention Ordinance (1944) — Meaning of, 
explained (FB) 44 n 

-Words "separate property” in S. 8 (1), 

Hindu Women’s Rights to Property Act 
(1987, as amended in 1938)—Meaning of, 
explained 87/ 

-Word “tenant” in S. 18, Bihar House 

Rent Control Order (1942)—Meaning of, 
explained 3856 

-"Third person” in S. 60, Bihar Tenanoy 

Act—The expression "third person” in S. 60 
refers to a person other than one who is re- 
corded in Register D 157 c 

——"Void and voidable decree”—Use and 
distinction of, stated 1886 

-“While acting or purporting to act in 

discharge of offioial duty” in S. 197, Crimi¬ 
nal P. C. — Meaning and scope of — Act of 
taking bribe by public servant cannot be 
said to be done in execution of duty 186a 
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FULL BENCH 

Chatterji, Meredith and Sin ha JJ. 

Ajab Lai Dubey and another—Plaintiffs 
— Appellants 

v. 

Bari Charan Tewari alias Hari Tewari 
and others — Defendants — Respon¬ 
dents. 


Appeal No. 157 of 1941, Decided on 3rd May 1944, 
from original decree of Sub-Judge, Mongbyr, D/- 
23rd August 1941. 

* Civil P. C. (1908), S. 50 and O. 21, R. 22- 
Mortgage decree—Judgment-debtor dying after 
sale proclamation — Sale held without notice to 
legal representative is not operative against legal 
representative (Per Chatterji and Sinha JJ., 
Meredith J. dissenting). 

(Per Chatterji and Sinha JJ.) — A sale held in 
execution of a mortgage decree after the death of the 
judgment-debtor but after the service of all necessary 
processes, including the sale proclamation, without any 
notice to his legal representative, is void in the sense 
that it is not valid and operative against the legal 
representative : Case law discussed . [P 17 C 1; 

P 32 C 2] 

Per Meredith J.) — The sale is not void in the 
sense that it can bo attacked collaterally or ignored, 
riic sale may, however, be voidable upon a proper 
-application or suit, as the case may be : Case law 
discussed. [P 30 C 1] 

Dr. D . N, Milter and L. K, Chaudhury _ 

P. R. Das and Rai Paras Nath ~ A ^f >ellaut8 - 
^ for Respondents. 

Chatterji J —The question which has been 
JGferred to a Pull Bench in this case is whe- 
ther a sale held in execution of a mortgage 
decree after the death of the judgment-debtor 

M a ! ter of all necessary processes 

mcludmg the sale proclamation, without any 

egal re P re3enta tive, is void or 
voidable. As the whole appeal is not before us 

ZMfTTT* 8tate the facta of 1116 01136 

except,that the sale in question took place on 

Bid™ Fhi! 88 ’ u hUe the i^gment-debtor, 
Bidoo Dubey, who was the only judgment- 

tXi srs? in the ^ 

in Property now m suit died just on the 
IW40 p/x & 2 


preceding day, that is, 30th June 1938. The 
plaintiffs who are the appellants and impugn 
the sale as void, are among the legal repre¬ 
sentatives of Bidoo Dubey. It is contended by 
Dr. D. N. Mitter on behalf of the appellants 
that the question under reference should be 
decided with reference to the provisions of 
S. 50 and 0 . 21 , R. 22 , Civil P. C., and to the 
general principle that the Court has no juris¬ 
diction to sell a dead man's estate, uuless it 
is represented by somebody on the record of 
the proceeding in which it is sold. Section 50 
provides: 

“(1) Where a judgment-debtor dies before the de¬ 
cree has been fully satisfied, the holder of the decree 
may apply to the Court which passed itto execute the 
same against the legal representative of the deceased. 

(2) Where the decree is executed against such legal 
representative, he shall be liable only to the extent 
of the property of tho deceased which has oome to 
his hands and has not been duly disposed of; and, 
for the purpose of ascertaining such liability, tho 
Court executing the decree may, of its own motion 
or on the application of the decree-holder, compel 
such legal representative to produce such accounts 
as it thinks fit.” 

Order 21, R. 22, as it stands after the amend¬ 
ment of sub-r. (l) by our High Court made ou 
1st April 1936, runs as follows: 

“(1) Where an application for execution is made 
in writing under R. 11 (2) the Court executing the 
decree shall issue a notice to the person against 
whom execution is applied for requiring him to 6how 
cause, on a data to be fixed, why the decree should 
not be executed against him. 

(2) Nothing in tho foregoing sub-rule shall be 
deemed to preclude the Court from issuing any pro¬ 
cess in execution of a decree without issuing the 
notioe thereby prescribed, if, for reasons to be record¬ 
ed, it considers that the issue of such notioe would 
cause unreasonable delay or would defeat the ends of 
justice.” ‘ 

Tho original sub-role (l) of this rule is as 
follows : 

"(1) Where an application for execution is made —. 

(a) more than one year after the date of tho 
decree, or, ' 

(b) against the legal representative of a party to 
the decree, the Court executing tho decree shall issue 
a notice to tho person against whom execution is 
applied for requiring him to show cause, on a date 
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to be fixed, why the decree should not be executed 
against him : 

Provided that no such notice shall be necessary in 
consequence of more than one year having elapsed 
between the date of the decree and the application 
for execution if the application is made within one 
year from the date of the last order against the party 
against whom execution is applied for, made on any 
previous application for execution, or in consequence 
of the application being made against the legal repre¬ 
sentative of the judgment-debtor, if upon a previous 
application for execution against the same person the 
Court has ordered execution to issue against him.” 
Thus according to the original sub-r. (l), notice 
is required in two specified cases referred to 
in els. (a) and (b), whereas according to the 
amended sub-r. (l), notice is required in every 
case where there is an application for execu¬ 
tion in writing under R. ll (2). Except this 
difference, the effect of both these sub-rules i3 
the same. The addition of the words “in writ¬ 
ing under R. 11 (2)” in the amended sub-rule 
makes no difference, because the application 
for execution referred to in the original sub¬ 
rule must be an application in writing under 
R. 11 (2), as the context shows. Rule ll (2) 
provides that save as otherwise provided by 
sub-rule (l), every application for the execu¬ 
tion of a decree shall be in writing. Sub-rule (l) 
of R. 11 refers to oral application which can 
be made at the time of the passing of a money 
decree for immediate execution thereof by the 
arrest of the judgment-debtor, prior to the 
preparation of a warrant if he is within the 
precincts of the Court. The original sub-r. (l) 
of R. 22 could not obviously refer to such oral 
application. According to Dr. Mitter’s conten¬ 
tion, the combined effect of S. 50 (l) and O. 21, 
R. 22 (1) is that where a judgment-debtor dies 
in the course of an execution proceeding, the 
decree-holder, if he chooses to continue the 
proceeding, is bound to proceed against his 
legal representative, and for that purpose he 
must serve the legal representative with notice 
under 0.21, R. 22 (l). And if no such notice i3 
served, further proceedings in execution will 
be without jurisdiction. Consequently, if a sale 
is held after the death of the judgment-debtor 
without any notice to his legal representative, 
the sale will be void. 

In support of this contention reliance is 
placed on 59 Mad. 461, 1 41 I. A. 251, 2 47 Mad. 
288, 3 A. I. R. 1922 Mad. 307, 4 11 Pat. 2 4 1, s 21 

1. (‘36) 23 A.I.R. 1936 Mod. 205: 59 Mad. 461: 162 
I. C. 156 (F.B.), Kanchamnlai Pathar v. Shahaji 
Rajah Sahib. 

2. (’ll) 1 A.I.R. 1914 P.C. 129 : 42 Cal. 72: 41 I.A. 
251 : 24 I.C. 304 (P.C.), Raghunath Das v. Sundar 
Das Khetri. 

3. (’24) 11 A.I.R. 1924 Mad. 431: 47 Mad. 288 : 80 
I. C. 92 (F. B.), Rajagopala Ayyar v. Ramanuja- 

chariur. , _ 

4. (’22) 9 A. I. R. 1922 Mad. 307 : 68 I. C. 667, 
Raghuimthasami Ayyangar v. S. Gopauj Rao. 

5. (32’) 19 A. I. R. 1932 Pat. 199 : 11 Pat. 241: 138 
I. C. 99, Smith v. Kailash Chandra. 


P.L.T. 369, c 22 P.L.T. 520, 7 I.L.R. (1942) 2 Cal. 
262, 8 58 Cal. 825, 9 55 Cal. 96, 10 44 Cal. 954, 11 49 
ALL. 830 12 and 45 Bom. 1186. 13 Reliance is also 
placed on certain observations of Cotton L. J. 
in (1890) 43 Ch. D. 131 14 at p. 136. In 59 Mad. 
461, 1 which was decided by a Full Bench of 
five Judges, the impugned sale was held in 
execution of a money decree eight days after 
the death of the sole judgment-debtor. By the 
time of his death all the processes including 
the sale proclamation were served and the 
order for sale was passed. The decree-holder, 
though aware of his death, proceeded with the 
execution and brought the attached property 
to sale, without making any application under 

5. 50 for leave to execute the decree against 
his legal representatives and without taking 
out any notice on the legal representatives 
under O. 21, R. 22 (l). At the sale the property 
was purchased by a stranger. Within 30 days 
of the sale, the deceased judgment-debtor’s 
sons made an application under S. 47 and 
O. 21, R. 90, Civil P. C., for setting aside the 
sale. The lower Court set aside the sale on the 
ground that it was void. On appeal to the 
High Court, the only question debated was 
whether the sale was void or merely voidable. 
It was unanimously held by all the five learned 
Judges that the sale was void. Four of them, 
namely Cornish, Varadachariar, Venkata- 
ramana Rao and Lakshmana Rao JJ. deli¬ 
vered separate judgments, all basing their 
decision on S. 50 and O. 21, R. 22 and also on 
the general principle that on the death of a 
judgment-debtor the decree cannot be executed 
against him, for there is no such thing as exe¬ 
cution against a dead man. The matter was 
elaborately discussed by their Lordships, par¬ 
ticularly by Varadachariar J. who went into 
the history of the law and exhaustively re¬ 
viewed the case-law on the subject. In dealing 
with the effect of S. 50 and O. 21, R. 22 their 
Lordships chiefly relied on the Privy Council 
decision in 411 . A. 251, 2 whi ch I shall presently 

6. ('40) 27 A.I.R. 1940 Pat. 142 : 18 Pat. 761 : 187 
I. C. 52 : 21 P.L.T. 369, Mazharul Huq v. Raghu- 

7 h (’41) 28 A.I.R. 1941 Pat. 481 : 194 I. C. 372 : 22 
P. L. T. 520, Durgn Singh v. Sugambar Singh. 

8. (’42) 29 A. I. R. 1942 Cal. 436 : I. L. R. (1942) 2 
Cal. 262: 202 I. C. 109, Faizaddi Taluqdar v. Rezia 

9?*r31) 18 A.I.R. 1931 Cal. 555 : 58 Cal. 825 : 133 

I. C. 670,Manindra Chandra Nandi v.Rahatannesa 

lo! (’28) 15 A. I. R. 1928 Cal. 60 : 55 Cal. 96 : 105 
I. C. 65, Monmotha Nath v. Lachmi Dcbi. 

II. (’17) 4 A. I. R. 1917 Cal. 728 : 44 Cal. 9oi . 38 
I C 493 Shyam Mandol v. Satinath Bannerjee. 

12. (’28) i5 AJ.R. 1928 All. 74 : 49 All. 830 : 10- 
I. C. 239, Chandi Prasad v. Mt. Jamna. 

13. (’21) 8 A.I.R. 1921 Bom. 385 : 45 Bom. 1180 . 
63 I. C. 248, Shankar Daji v. DattalrayaNmajak. 

14. (1890) 43 Ch. D. 131, In re Shephard , Atkins 

v. Shephard. 
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deal with. Referring to this ease, Cornish J. 
said : 

“On this authority, I think, there can be no doubt 
that, where there has been no application under 
S. 50, and consequently no issue of notice under 
0. 21, It.22 (1), the foundations of the Court’s juris¬ 
diction to execute a decree against the legal represen¬ 
tative are entirely wanting. And a sale held without 
this jurisdiction would be void.” 

As to the effect of the judgment-debtor's death 
on a pending execution proceeding his Lord- 
ship said : 

“On the death of a judgment-debtor the decree 
cannot be execoted against him, for there is no such 
thing as execution against a dead man.” 

Varadachariar J. said : “The Court has no 
jurisdiction to sell a dead man’s estate.” Ven- 
kataramana Rao J. said : 

“Therefore, as soon as a man dies, he disappears 
from the record and there is no party over whom the 
Conrt can exercise jurisdiction and it loses jurisdic¬ 
tion in one of its essentials.’* 

No doubt in this case their Lordships had to 
deal with the effect of a sale in execution of a 
money decree, but on principle I find no dif¬ 
ference between such sale and a sale in execu¬ 
tion of a mortgage decree. In 41 1 , a. 251 2 the 
facts were briefly these : In execution of a 
money decree certain property of the judg¬ 
ment-debtor was attached and an order for 
sale made. Shortly after, the judgment-debtor 
became insolvent, and by an order of the In¬ 
solvency Court his property vested in the Offi¬ 
cial Assignee. Thereupon the Court in the 
execution proceeding stayed the sale until fur¬ 
ther order. The decree-holder then applied to 
the executing Court and obtained an order for 
the issue of a notice on the Official Assignee 
not under s. 248, Civil P. C., 1882 (now 
0 . 21 , R. 22 ), but merely calling upon him to 
show cause why he should not be substituted 
for the judgment-debtor. This notice was serv. 
ed on the Official Assignee, but he did not ap. 
pear. After the expiry of the time fixed by the 
notice, the decree-holder without further notice 
to the Official Assignee, applied for and ob¬ 
tained an order not only substituting the Offi¬ 
cial Assignee as a party in the place of the 
judgment-debtor but directing the sale to pro- 
ce«l. A fresh sale proclamation was issued 

u ^ atta °hed Property was 

f? 1 ?' The decree-holder became the purchaser. 
Subsequently the Official Assignee under an 
order of the Insolvency Court sold the same 

perSOn who a S ain sold it 
to the plaintiffs who brought the suit which gave 

Their ^ f ° re ^ Priy y Council. 

Priv y Council upheld 

OTio? ltk ; bGiDg of opinion tha ‘ the 

prior execution sale was altogether irregular 

and moperative. Their Lordships said: 

tb«nrr^ e i fi A r8t - p ace the P ro Perty having passed to 
1 at all. The jadgment-creditore had no charge 


on the land, and the Court could not properly give 
them such a charge at the expense of the other cre¬ 
ditors of the insolvent. In the second place no proper 
steps had been taken to bring the Official Assignee 
before the Court and obtain an order binding on 
him, and accordingly he was not bound by anything 
which was done. In the third place the judgment- 
debtors had at the time of the sale no right, title or 
interest which could be sold to or vested in a pur¬ 
chaser, and consequently the respondents acquired 
no title to the property.” 

Then their Lordships, while dealing with the 
respondents’ contention based on 271. A. 216, 15 
which I shall discuss later, proceeded to 
observe: 

“As laid down in 20 Cal. 370, 16 a notice under 
S. 248 of the Code is necessary in order that the 
Court should obtain jurisdiction to sell property by 
way of execution as against the legal representative 
of a deceased judgment-debtor." 

This observation of their Lordships has always 
been, as it must he, regarded by the Courts in 
India as an authority for the view that the 
absence of notice under 0.21, R. 22 renders the 
execution sale void. But it is to he observed 
that in S. 248 of the Code of 1682 which their 
Lordships had to consider there was no pro¬ 
vision corresponding to suh-r. ( 2 ) of 0. 21 , 

R. 22 of the present Code. This sub-rule gives 
the Court a discretion, in the circumstances 
mentioned therein, to dispense with the notice 
required by sub-r. (l) which corresponds to 

S. 248 of the old Code. The question naturally 
arises whether a notice which the Court may 
in its discretion dispense with, if occasion 
arises, can he regarded as the foundation of 
the Court’s jurisdiction to execute the decree. 
The provision in sub-r. (l) of o. 21, R. 22 for 
the issue of notice is no doubt mandatory, be. 
cause there is the word "shall”, but as pointed 
out by Mookerjee J. in 11 c. L. j. 489, 17 the 
mandatory language of the provision is by no 
means conclusive, and one test of its real 
character is whether the notice can in any 
circumstances be dispensed with. However, 
notwithstanding sub-r. ( 2 ), the notice required 
by sub-r. (1) of O. 21, R. 22 has been held by 
different High Courts, on the authority of 
41 1 , a. 261 ,* to be the foundation of the Court’s 
jurisdiction to execute the decree, sub-r. ( 2 ) 
being interpreted to mean that it only gives 
the Court jurisdiction in certain cases in 
which without it the Court would have none. 
This is also the view taken by the Full Bench 
of five Judges in 69 Mad. 461, 1 already referred 
to. Speaking for myself, I feel inclined to 
think that the addition of sub-r. ( 2 ) in 0 . 21 , 
R. 22 can hardly he reconciled with the view 
that the notice re quired by sub-r. (l) goes to 

G^amifS. 870 ’ G0Pal ChMldra ChftUerj ' 00 Y - 

n.C 10 ) 11 O. L. J. 489 : 6 1.0. 390, Levenia 
Ashton v. Madhabmoni Dasi. 
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the jurisdiction of the Court. But having re- 
gard to the long course of decisions in which 
different High Courts including our own have 
accepted the rule laid down in 41 I. A. 251" as 
applicable to O. 21, R. 22 of the new Code, in 
spite of the addition of sub-r. ( 2 ), I am not 
prepared to depart from those decisions, parti¬ 
cularly when sub-r. (l) as it stands after 
the amendment by our High Court requires 
the notice to be given in all cases. Now that 
the notice is necessary in all cases, it is pos¬ 
sible to regard sub-r. (l) as laying down the 
general rule to which sub-r. (2) provides an 
exception. 

In 47 Mad. 288, 3 which was decided by a 
Full Bench of three Judges, Schwabe C. J., 
Ramesam and Waller JJ., it was held that 
in a case where notice under O. 21, R. 22 has 
not been issued and the omission is due, not 
to the fact that sub-r. (2) of the rule has been 
applied, but to the fact that notice was not 
asked for, a sale held in execution is a nullity 
and not merely voidable but is void as against 
the person to whom notice should have been, 
but was not, issued. In that case the notice 
required came under cl. (a) and not cl. (b) of 
O. 21, R. 22 (l), but Schwabe C. J., with whom 
Ramesam and Waller JJ. agreed, held in view 
of the Privy Council decision in 41 I. A. 251, 2 
that the provision for notice in the two 
cases, of legal representatives, and of parties 
when more than one year has elapsed, being 
in the same rule, O. 21, R. 22 (l), which is in 
the same terms as S. 248 of the Code of 1882, 
it could not be said that in one case failure to 
give notice would be a mere irregularity while 
in the other it would result in the Court hav¬ 
ing no jurisdiction to sell at all. Schwabe C. J., 
however, commenced his judgment with this 
observation : 

“If this matter were free from authority I should 
incline to the view that non-compliance with the 
provisions of 0. 21, R. 22 was a material irregularity, 
and not an illegality which would make the subse¬ 
quent sale a nullity." 

He felt himself bound by the authority in 
41 1. A. 251.“ As regards sub-r. (2) of O. 21, 

R. 22, he said : # A1 . . 

“In my judgment the only effect of this sub¬ 
section is to give the Court jurisdiction in certain 
cases in which without it the Court would -have 
none." 

A.I.R. 1022 Mad. 307* relates to a sale in execu¬ 
tion of a mortgage decree held after the death 
of one of the judgment-debtors, who was a 
subsequent mortgagee, and was a party to the 
execution proceeding, without his legal repre¬ 
sentatives being brought on the record. Subse¬ 
quent to the confirmation of the sale, an 
assignee of the subsequent mortgage from the 
heir of the deceased judgment-debtor brought 
a suit to enforce the mortgage. The main 


defence in the suit was that the subsequent 
mortgage was extinguished by the sale under 
the prior mortgagee’s decree. This defence was 
negatived by the High Court on the ground 
that as the procedure laid down in S. 50, Civil 
P. C., had not been followed, the sale was a 
nullity. Ramesam J. who delivered the judg¬ 
ment (Oldfield J. agreeing), after referring to 
the provision of S. 50, said : 

“As it is opposed to all notions of justice to allow 
legal proceedings to be taken against an estate 
without there being some person on the record to 
represent the estate, one would suppose that such 
proceedings in execution taken without having the 
legal representative of a deceased judgment-debtor 
on the record are void and do not amount to a mere 
irregularity. It is difficult to see hosv, for this pur¬ 
pose, any distinction can be drawn between the case 
of a judgment-debtor’s death before the order for 
sale is passed and the case of a death after the order. 
The estate has to be represented on the record by 
some one interested in watching the proceedings 
until the sale is confirmed.” 


It may be mentioned that the view taken 
by Ramesam J. in this case was dissented 
from by Spencer J. with whom Krishnan J. 
agreed, in 47 Mad. G3 ld but was approved in 
the subsequent Full Bench case in 59 Mad. 
461 1 which overruled 47 Mad. 63. 18 In 11 Pat. 
24 1 6 the judgment-debtor died after the execu- 
tion proceeding was started against him. After 
his death the decree-holder filed a petition for 
substitution of his legal representatives in his 
place. Notice of this petition for substitution 
was said to have l>een served on the legal 
representatives, and thereafter an order was 
recorded allowing substitution, as prayed for. 
There was no appearance on behalf of those 
legal representatives. The execution proceeded, 
and eventually the judgment-debtor’s property 
was sold. One of his legal representatives who 
were substituted made an application under 
O. 21, R. 90 for setting aside the sale, alleging, 
inter alia, that no notice under O. 21, R. 22 
had been served on him. The lower Court 
dismissed the application, holding that notice 
had been served and also that there was no 
evidence that the price fetched at the sale was 
inadequate. On appeal to this Court, 
points that were seriously pressed on behalf 
of the appellant were (l) that there was no 
notice under O. 21. R. 22. and (2) that such 
notice as was issued was not properly served. 
On behalf of the respondent the main conten- 
tion raised was that O. 21, R. 22 applied only 
to those where execution was taken out against 
the legal representative of the judgment-deb¬ 
tor in the first instance and not where, as in 
that case, execution had been taken out 

against the judgment-debtor, but the judgment- 
debtor subsequently died, and on his death 

18. (’24) 11 A.I.R. 1924 Mod. 130 s 47 Mai.. 63~: 

75 I. C. 46, Doraiswami v. Chidambaram Pillai. 
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the execution proceeding was sought to be 
continued against his legal representatives. As 
regards the first point raised on behalf of the 
appellant, both Wort J. and Fazl Ali J. (as 
be then was), who heard the appeal, held that 
ihe notice that was issued was merely for 
substitution of the legal representatives and 
was, therefore, uot a proper notice as con¬ 
templated by 0. 21, R- 22. On the question of 
service of the notice, Wort J. said that it did 
pot arise in view of his finding on the first 
point, but in his opinion the evidence adduced 
in proof of the'service was sufficient. Fazl 
Ali J., however, held that even assuming that 
the notice that was issued could be treated as 


a valid notice under o. 21, R. 22, it was not 
proved to have lieen properly served. As to 
the main question in the appeal raised on 
behalf of the respondent, Wort J. held that 
the decision in 41 I. A. 251 2 was a complete 
answer to it. In the opinion of both the 
learned Judges, the sale was invalid for want 
of a proper notice under O. 21, R. 22. The 
appeal was accordingly allowed, and the sale 
was set aside. The decision was based entirely 
on 411.A. 251. 2 


The case in 21 P. L.T. 369® which was decid 
ed by Rowland J., and myself, is not o 
much assistance, because there the objectioi 
was taken by the legal representatives of tin 
deceased judgment-debtor in the executioi 
proceeding itself before the sale could be held 
though the sale proclamation had been issued 
The objection taken was that the executioi 
proceeding could not be continued withou 
substituting the legal representatives of thi 
deceased judgment-debtor. We held that tin 
decree-holder, in order that he could continui 
the execution proceeding, should substitute th< 
legal representatives of the deceased judgment 
debtor in his place and serve them with notic< 
under o. 21, R. 22. We, however, referred t< 
the Full Bench decision of the Madras Higl 
Court in 59 Mad. 461* and pointed out that th( 
sale, if held without substituting the legai 
representative of the deceased judgmont-deb. 
tor, would be void, as held in that case. 

In 22 v. l. T. 520, 7 which was decided on 
Letters Patent appeal by Harries C. J. and 
fiazl Ah J. (as he then was), an execution sale 
was impeached by the judgment-debtor him- 
self by a separate suit on the ground that in 
the execution proceeding no notice under 0.21 
R. 22 was served on him and that, therefore, 
the sale was wholly without jurisdiction. It 

SrMW “ a ffUlt by ^ fir8fc appellate 
Court that no notice under o. 21 R 22 was 

served Harries C. J., who delivered the jud-. 

S e T nt A ?' , agreein s). held, relying on 

41 1 . a. 251 that the Bale was wholly ineffe 

tve against the plaintiff. On behalf of 


defendant, who was the appellant, it was con. 
tended that the failure to serve notice under 
o. 21, R. 2-2 was a material irregularity and 
might be a ground for setting aside the sale 
by an application under 0. 21, R. 90. In re¬ 
pelling this contention, his Lordship said: 

“In my view there can be no sale at ali unless the 
notice under 0. 21, R. 22 is served, and this is not 
a case of irregularity or fraud in the publication or 
conduct of a sale but rather a case where no sale at 
all has been held.” 


One noticeable feature about this case is that 


no objection appears to have been raised to 
the maintainability of the suit on the ground 
that it was barred under S. 47, Civil P. C. 
Nor does it appear that their Lordships’ at¬ 
tention was drawn to the earlier decisions of 
this Court or the decisions of other High 
Courts. In I. L. R. (1942) 2 cal. 262, 8 which 
api>ears to be the latest decision of the Calcutta 
High Court on the point, the facts were 
briefly these: In execution of a rent decree 
the holding concerned was brought to sale. 
In the course of execution proceeding, but 
before the publication of the sale proclama- 
lion, the tenant judgment-debtor died. The 
decree-holder, apparently not being aware of 
his death, proceeded with the execution with¬ 
out taking any steps to bring his legal repre- 
sentatives on the record, and eventually the 
holding was sold. The sale was confirmed, 
and the auction-purchaser took symbolical 
possession. He then made a gift of the hold- 
ing to his daughter. The latter, when she 
attempted to take actual possession, was re¬ 
sisted by the heirs of the deceased tenant 
judgment-debtor. Consequently she brought a 
suit against them for recovery of possession 
of the purchased holding. The defence taken 
was that the execution sale was a nullity, in¬ 
asmuch as the heirs of the deceased judgment- 
debtor had not been brought on the record of 
the execution proceeding after his death. This 
defence, though negatived by the lower Courts, 
was upheld by the High Court in second ap¬ 
peal. Edgley J., who delivered the judgment 
(Akram J. agreeing) said 


1 dear irom s. 50 of the Code, that if the holder 
of an unsatisfied decree wishes to continue the 
execution proceedings or wishes to execute the decree 
against the legal representatives of a deceased judg¬ 
ment-debtor, he must make an application to this 

Sf ^ ^♦L h8 rS Ur - t ' ^ ther - tho '““guage of 0. 21, 
R. 22 of the Code implies that, when an application 

"™ d n e . ™ de , r S - 60 ° f the ‘he legal represen¬ 
tative of the deceased person must be called upon to 

show cause why the decree should not be executed 
against him." 


In coming to his decision the learned Judge 

relied on 41 I. a. 25i a aud also on the Full 

Bench case of the Madras High Court in 59 

Mad. 461. Referring to this Madras case, he 
said: 
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‘ We entirely agree with the view which has been 
adopted with regard to this matter by the Madras 
High Court in 59 Mad. 461. 1,1 

The case in 53 Cal. 8*25 9 arose out of an 
application filed by one of the judgment- 
debtors under S. 47 and 0. 21, R. 90 to set 
aside a sale held in execution of a mortgage 
decree. The lower Court held that the con¬ 
ditions of o. 21 , R. 90 were not satisfied. But 
so far as the application under S. 47 was con¬ 
cerned, it was found that no notice under 
O. 21, R. 22 had been served on the applicant. 
The Court accordingly set aside the sale in 
its entirety, though the applicant, being one of 
the heirs of one of the mortgagors, had only 
5 pies share in the mortgaged property. On 
appeal by the auction-purchaser to the High 
Court, the question raised was whether the 
entire sale should be set aside or it should be 
set aside only to the extent of the applicant’s 
share. Mukherji J. who delivered the judg¬ 
ment (Mitter J. agreeing), held, relying 
chiefly on 41 I. A. 251 2 and 47 Mad. 2S3, 3 
that the sale was not void in its entirety, but 
was void to the extent of the share of the ap¬ 
plicant against whom the notice under O. 21 , 
R. 22 had not been served. The learned Judge, 
while dealing with 41 I. A. 251, 2 applied his 
mind to the question whether the view ex¬ 
pressed by their Lordships of the Privy 
Council in that case as to the effect of S. 248 
of the Code of 1882 was in any way affected 
by the addition of sub-r. (2) in O. 21, R. 22, 
and he answered this question in these words: 

“This interpretation of the law has been applied to 
O. 21, R. 22, sub-r. (1), Civil P. C., since the Code of 
1908, came into being and it is perhaps too late to 
contend that, in view of the insertion of sub-r. (2), 
nothing corresponding to which there was in S. 248 
of the Code of 1882, what was under the Code of 
1882 regarded as want of jurisdiction should now 
only be regarded as an irregularity, the effect of 
which would depend upon the circumstances of each 
particular case. In any event no Court will perhaps 
have the courage to say so until the Judicial Com¬ 
mittee have another opportunity of considering the 
matter in the light of the sub-rule and of pronounc¬ 
ing an opinion in favour of this view. But I find 
that whenever any Judge has expressed such a view 
it has been firmly negatived: see 45 Mad. 875 19 and 
47 Mad. 63 1 * which were overruled by 47 Mad. 288. 3 
I have ventured to refer to this view merely because 
I find it very difficult to reconcile the new as to abso¬ 
lute want of jurisdiction with what the sub-rule says.** 

In 55 cal. 96, 10 which arose out of an appli¬ 
cation to set aside a sale under S. 47 and O. 21, 
R. 90, the question for consideration, so far as 
it is material to the present case, was as to 
the effect of failure to take out notice under 
O. 21. R. 22 (1), cl. (a). Page J., who delivered 
the judgment (Graham J. agreeing), held, re¬ 
lying on 41 I. A. 251, 2 that the effect was that 
the sale was void. On behalf of the auction- 

19. (’22) 9 A.I.R. 192*2 Mad. 93 : 45 Mad. 875 : 70 
I. C. 611, Kasi Viswanathan Chetty v. Somasunda- 
ram Chetty. 


A. I. R. 

purchaser it was strenuously contended that 
the effect of the addition of sub-r. ( 2 ) in O. 21 , 

R. 22 was fundamentally to alter the whole 
complexion of the rule. His Lordship rejected 
this contention, saying 

“it was not intended by enacting sub-r. (2) that the 
mandatory nature of the provisions of sub-r. (1) 
should be abrogated, and as we read the amended 
rule, the Legislature intended that the status quo 
ante of sub-r. (1) should be maintained except under 
special circumstances in which ‘for reasons to be re¬ 
corded’ the Court should think in order that justice 
should be done that it ought to issue execution with¬ 
out notice under sub-r. (1).“ 

In 44 Cal. 954 11 the landlord who had ob¬ 
tained a decree for ejectment under s. 155 (l) 
(a), Ben. Ten. Act, applied for execution more 
than one year after the date of the decree and, 
without taking out notice under O. 21, R. 22 (l), 
cl. (a), obtained the writ forthwith and, two 
days later, took symbolical delivery of posses¬ 
sion. The tenants thereupon made an applica¬ 
tion to the Court praying that the ex parte 
proceedings for delivery of possession should 
be cancelled. They also asked for extension of 
time for performance of the decree under 

S. 155 (3). The Court rejected their application. 
They then applied in revision to the High 
Court. Mookerjee and Cuming JJ., allowed 
their application and set aside the ex parte 
order for delivery of possession, holding, on 
the authority of 41 I. A. 251, 2 that the notice 
prescribed by o. 21, R. 22 is necessary' in order 
that the Court should obtain jurisdiction to 
proceed against the property of the judgment- 
debtor by way of execution and that the 
omission to give such notice is not a mere 
irregularity which makes the proceeding void, 
able, but is a defect which goes to the root of 
the proceeding and renders it void for want 
of jurisdiction. 

In 49 ALL. 830, 12 which was decided by Boys 
and Kendall JJ., the facts were briefly these: 
One Parbhu Lal executed a mortgage in res¬ 
pect of his house in favour of Chandi Prasad. 
One Ram Dayal who obtained a money de¬ 
cree against Parbhu took out execution of his 
decree and attached the house. Subsequent to 
the attachment but before the issue of sale 
proclamation Parbhu died, leaving his widow 
Mt. Sibo and daughter Mt. Jamna. Ram Dayal 
proceeded with his execution without giving 
notice to Parbhu’s legal representative. The 
house was eventually sold and was purchased 
by one Manni Lal. After his purchase Manni 
Lal tried to get possession of the house, but 
failed. Subsequently, Chandi Prasad brought 
a suit to enforce hi3 mortgage, impleading Mt. 
Sibo and Manni Lal as defendants. Chandi 
Prasad obtained a mortgage decree, but before 
it was made final Mt. Sibo died. No substi¬ 
tution was made in her place, and her name 
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was shown in the final decree that was pre¬ 
pared. The mortgage decree was put to exe¬ 
cution, the deceased Mt. Sibo being still shown 
as a judgment-debtor. At a later stage, how¬ 
ever, Mt. Jamna was substituted in her place. 
But on objection being taken by her. she was 
ultimately given up. So the execution procee¬ 
ded against Manni Lal alone and the mort¬ 
gaged property was sold, ,Chandi Prasad 
himself becoming the purchaser. Chandi Pra¬ 
sad then applied for delivery of possession. 
Thereupon, Mt. Jamna brought a suit against 
Chandi Prasad to have it declared that the 
mortgage decree and the sale in execution 
thereof were not binding on her and that she 
was the owner of the house. The suit was 
decreed by both the Courts below. Chandi 
Prasad appealed to the High Court. The ques¬ 
tion for consideration before the High Court 
was whether the sale in execution of the decree 


of Bam Dayal at which Manni Lal purchased 
the house was a nullity by reason of the exe- 
cution proceeding being continued against the 
deceased Parbhu Lal without notice to his 
legal representative. It was conceded on be¬ 
half of the appellant Chandi Prasad that if 
the sale was a nullity, the title to the house 
would be with Mt. Jamna. Their Lordships, 
on the authority of 41 I. A. 251, 2 held that the 
sale was a nullity. 


In 45 Bom. 1186 13 the decree-holder, who 
had obtained a money decree, applied for 
execution after the judgment-debtor's death 
against his brother’s widow os his legal re¬ 
presentative, though the decree-holder knew 
that the judgment-debtor had bequeathed his 
property by a will to his mistress. Notice 
under o. 21, R. 22 was issued to the brother’s 
widow, but she did not appear. Execution 
proceeded and the judgment-debtor’s property 
was attached and eventually sold. In the 
meantime the judgment-debtor’s mistress ob- 
tained a probate of the wilL The auction, 
purchaser, having failed to obtain actual pos- 
sassion, brought a suit against the mistress. 1 
Her defence was that the sale was not valid 
ae she had not been served with notice under 
0. 21, R. 22 . The trial Court dismissed the suit, 
but it was decreed by the lower appellate 
Court On second appeal, Macleod C. J. and 
bnah J. held that the true legal representative 
Of the deceased judgment-debtor not having 
been brought on the record of the execution 
proceeding or served with notice under o. 21 , 
H. 22 , the sale was not valid and the auction- 
purchaser acquired no title. This decision is 
apparently opposed to that of the Privy Coun. 
Si m . fJ- A- 21 6. 1S but their Lordships dis- 
to* Priv y Council case on the 
gc und that m that case the question who was 
*4e legal representative of the deceased judg¬ 


ment-debtor had actually been adjudicated 
upon by the executing Court. 

In (1890) 43 Ch. D. 131 14 a judgment.creditor 
who had obtained a judgment for a sum of 
money applied for the appointment of a re¬ 
ceiver of the rents and profits of a freehold 
estate to which the judgment-debtor was en¬ 
titled. While the application was pending, the 
judgment-debtor died. Two days after the 
judgment-debtor’s death, the decree-holder ob¬ 
tained on his application an ex parte order 
appointing a Receiver. Subsequently however 
the order was held to be ineffectual as the Re¬ 
ceiver had not given security. The decree- 
holder then took the matter to the Court of 
appeal. The Lord Justices of the Court of 
appeal held that the order appointing Receiver 
was without jurisdiction as it was made in 
respect of a dead man’s estate when no per¬ 
son interested in it was before the Court 
Cotton L. J. said : 

“It cannot be made against the estate which for¬ 
merly belonged to a dead man, but which as he is 
dead is no longer his, it must be mode against his 
heir or devisee, and under such circumstances that 
the Court has jurisdiction over the heir or devisee.” 
Again his Lordship said : 

"It is quite new to me to hear it alleged that there 
is anything in the rules to enable the Court to make 
an order against a person who is Dot a party to the 
action.” 


These passages are relied upon by Dr. Mitter. 
But his Lordship was speaking of such an 
order being passed in an “action”. Elsewhere 
his Lordship clearly said that the "obtaining 
a receivership order is not taking out execu¬ 
tion.” It appears that on behalf of the decree- 




be supported on the ground that it was made 
by way of equitable execution as distinguished 
from legal execution. This was refuted by his 
Lordship in these words : 

“It was urged that there was jurisdiction, for that 
this was equitable execution and must follow the 
analogy of legal execution; that legal execution could 
be issued ex parte after the death of the judgment- 
debtor, and that therefore there was no reason why 
equitable execution should not. But is this to bo con¬ 
sidered as equitable execution and as subject to the 
same objections only os legal execution, and, assum¬ 
ing that legal execution can be issued against the 
estate of a dead person without taking any interme¬ 
diate step, a proposition to which I am not disposed 
to assent, does it follow that equitable exccutioiTcan 
oo so issued ? In my opinion it does not.** 

This last observation, however, suggests that 
m his Lordship’s opinion legal execution can¬ 
not be issued against the estate of a dead 
person without taking any intermediate step. 
Bowen L. J. also was apparently of the same 
opinion, because he said : 

1 doubt whether at common law execution can be 

n W1 - tbo f u . t . noti( *? after the judgment-debtor’s 
death against the goods of his executor." 

On this point. Fry L. J. expressed himself in 
these words : 
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“Then, as regards the proposition that execution 
can be issued after the death of the judgment-debtor 
against his estate without any notice, I confine my¬ 
self to expressing great doubt whether it is correct.** 

These observations are certainly pertinent to 
the question now under consideration. There 
is another case of our High Court relied on 
by Dr. Mitter which I forgot to notice. It is 
A.I.R. 1938 Pat. 1 G 2 "° decided by Fazl Ali J. (as 
he then was) and Rowland J. In this case exe¬ 
cution of a decree was applied for more than 
one year after it was passed. The Court, owing 
to an erroneous report of the office that the 
application was filed within one year from the 
date of the last order passed in the previous 
execution case, did not issue any notice under 
O. 21 , R. 22 (l), cl. (a). Execution proceeded, 
and after service of the necessary processes, 
the judgment-debtor’s property was sold. The 
judgment-debtor then filed an application to 
set aside the sale, one of the grounds taken 
being that no notice under O. 21, R. 22 had 
been served. The Court set aside the sale. On 
appeal to this Court by the decree-holder, who 
was also the auction-purchaser, it was con¬ 
tended on his behalf that even though the 
Court might have dispensed with the notice 
under O. 21, R. 22 under a misapprehension, 
the matter could not be reopened. This conten¬ 
tion was overruled by Fazl Ali J. with whom 
Rowland J. agreed. His Lordship said : 

“As to the contention that the order cannot be 
attacked in the present proceeding, I would only 
point out that ns the absence of notice under 0. 21, 

R. 22 goes to the root of the jurisdiction of the exe¬ 
cuting Court, the objection could be taken at any 
time.'* 

On the other hand, Mr. P. R. Das on behalf 
of the respondents contends, in the first place, 
that neither s. 50 nor O. 21, R. 22 applies to 
the present case. The reason why, it is said, 

S. 50 does not apply is that by its terms it 
applies only to a money decree. So far as 
sub-s. (l) goes, there is nothing in it to warrant 
this view. Its language is wide enough to cover 
any decree capable of execution. Can it be 
said that a decree for possession of immovable 
property is excluded from its operation ? If 
this section were to be restricted only to money 
decrees, it must follow that the Code makes no 
provision for execution of other decrees when 
the judgment-debtor dies before the decree is 
executed. There is no justification for such 
assumption. It is said that O. 21, R. 11 (2) 
authorizes such execution. But that rule 
merely provides how the application for exe¬ 
cution is to be made and what particulars it 
should contain. Sub-section (2) of S. 50, no 
doubt, uses language which may suggest that 
it refers to execution of a money decree. But 

20. (*38) 25 A. I. R. 1938 Pat. 162 : 174 I. C. 463, 

Brajobala Debi v. Madhusudan Singh. 


this sub-section does no more than indicate 
the measure of the liability of the legal repre¬ 
sentative. That is no valid reason for res¬ 
tricting the operation of sub-s. (l) to money 
decrees only. It will be recalled that in A.I.R, 
1922 Mad. 307, 4 cited above, S. 50 was applied 
to a mortgage decree. I do not see why & 
mortgage decree should be excluded from the 
operation of thi^section. 


The reason why, it is said o. 21, R. 22 does 
not apply to the present case is that this rule, 
by its terms, applies only where a fresh ap¬ 
plication for execution is made, and here no 
fresh application for execution was made after 
the death of the judgment-debtor. But if after 
the death of the judgment-debtor the execu¬ 
tion proceeding could not be continued and 
the decree-holder was bound to proceed against 
his legal representative, he could proceed either 
by presenting a fresh application for execution 
or asking for leave to continue the same pro¬ 
ceeding after substituting the legal represen¬ 
tative. In either case notice would be required 
under 0. 21, R. 22. It is to be remembered that 
in 41 I. A. 251 2 the Official Assignee was sub¬ 
stituted after an order for sale had been made 
in the pending execution proceeding and still 
their Lordships held that notice on him under 
S. 248 was necessary. This is why Wort J. in 
11 Pat. 241 5 held that 41 I. A. 251 2 was a com¬ 
plete answer to the respondents’ contention 
that O. 21, R. 22 applied only where there was 
a fresh application for execution. In the next 
place, Mr. Das contends that the omission to 
apply for execution against the legal represen¬ 
tative and to take out notice against him 
under O. 21, R. 22 would at best amount to a 
material irregularity in which case the sale 
would be voidable and not void. In support 
of this contention he relies on 27 I. A. 216, 16 6 
P. L. T. 67, 21 7 pat. 790, 22 15 P. L. T. 273, 23 19 
Pat. 618, 24 11 C. L. J. 489, 17 18 C. W. N. 766,J 5 
45 C. L. J. 73, 26 32 C. W. N. 418, 27 35 C. \V. N. 9,** 


n. ('25) 12 A. I. R. 1925 Pat. 384 : 86 I. C. 141 : 
6 P. L. T. 67, Barhamdeo Naraiu v. Saligram 
Sahay. 

22. (’29) 16 A. I. R. 1929 Pat. 79 : 7 Pat. 790 : 117 
I. C. 648, Fakhrul Islam v. Bhubneshwari Kuer. 

23. ('34) 21 A. I. R. 1934 Pat. 274 : 13 Pat. 467 : 
149 I. C. 828 : 15 P. L. T. 273, F. E. Christian v. 
Jaideo Prasad. 

24. (’40) 27 A. I. R. 1940 Pat. 328 : 19 Pat. 618 : 
188 I.C. 729 : 21 P. L. T. 377 (F. B.), Hari Prasad 
Singh v. Lal Bihari Saran Singh. 

25. (’14) 1 A. I. R. 1914 Cal. 554 : 22 I. C. 95 : 18 
C. W. N. 766, Bepin Behary Bora v. Sasi Bhusan 
Datta. 

26. (’27) 14 A. I. R. 1927 Cal. 315 : 100 I. C. 997 : 

45 C. L. J. 73 : 31 C. W. N. 299, Hari Prasad v. 
Gopal Chandra. _ . , 

27. (’28) 115 I. C. 520 : 32 C. W. N. 418, Tarangini 
Debi v. Raj Krishna Mondal. 

28. (’31) 18 A. I. R. 1931 Cal. 476 : 131 I. C. 702 : 
35 C.W.N. 9, Chandra Nath v. Nabndwip Chandra. 
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12 ALL. 440, 23 3 Bom. 221 30 and on 
Halsbury’s Laws of England, Edn. 2, vol. 14 
page 8, para. 14. 

In 27 I. A. 216 1S the facts were briefly 
these : One Vithal obtained a money decree 
against Nagappa as principal debtor and 
Wyankappa as surety. After Nagappa’s death, 
execution of the decree was taken out against 
“the estate of the deceased Nagappa,” the 
names of the parties mentioned in the appli¬ 
cation being first, Nagappa, deceased, by his 
heir Ramlingappa, and secondly, Wyankappa. 
Ramlingappa was the nephew of Napappa but 
was not his heir, the family having been divid¬ 
ed, as found by the Court. Notices were served 
upon Ramlingappa and Wyankappa. Ram¬ 
lingappa appeared and showed cause, stating 
that he was not the heir of Nagappa who left 
daughters as his heirs. The Court, however, 
passed the following order : 

“The plaintiffs’ application for execution is not 
against other property; it is against the ‘estate’ of 
the deceased. If (any) property belonging to you is 
included in that (estate), you should take legal steps 
after the attachment is levied.” 

After that the execution proceedings went 
on, with the result that Nagappa’s equity of 
redemption in certain property was sold. At 
the sale the mortgagee became the auction- 
purchaser. Subsequently, Nagappa’s daughters 
brought a suit for redemption of the mortgage. 
The defence taken was that the mortgagee 
having already purchased the equity of re¬ 
demption at the execution sale, the plaintiffs 
had no right to maintain the suit. The trial 
Court dismissed the suit, but on appeal, the 
High Court passed a decree for redemption 
on the footing that the sale wag a nullity. On 
appeal to the Privy Council, their Lordships 
dismissed the suit, holding that the plaintiffs 
could not claim redemption unless the sale 
was set aside. Their Lordships held that un¬ 
questionably omission to serve notice on the 
legal representative was a serious irregularity, 
but it did not render the sale void. Lord Hob- 
house, who delivered the judgment, said : 

„ H^rl J H^ e S t : debt0r dies before fuU execution of 
aS" b ° cred, ‘°„ r . ““J apply for execution against 
fa receive that application 

thc P MnlL t H« n C0Ur i S JUnsdiction - In p° int of fact, 
twS 1 5 1 . made “gainst ‘‘be estate of 

u d L ln another column Ramlingappa is 

S5 SUChL heir, V T ^ e ** had J«i8dS to 

Eivfi or h »^^ pphcatl0n ’ and either t® reject it as 
defective or to order some further proceeding.” 

further said : 

tan# a > £2lf e, .i. 0n 10 “ y that the ^rt shall 

“applied to n ™ ?“ ty 88111131 whom execution 

'“u 0 notice to Ramlingappa. 

Sir . l ‘ hat ho was not the right person but 

the Court, having received his protet,dKIS’thaS 

2 UL (,0O) 12 ^ 440 (**•».), Sheo Prasad v. Hira 
3 L ( ’ ?8) 8 BOm ‘ 221 ' Galabdas v ‘ Lakshman Nar- 


be was the right person, and so proceeded with the 
execution. In so doing the Court was exercising its 
jurisdiction. It made a sad mistake it is true; but a 
Court has jurisdiction to decide wrong as well as 
right. If it decides wrong, the wronged party can 
only take the course prescribed by law for setting 
matters right; and if that coorse is not taken the 
decision however wrong, cannot be disturbed. The 
real complaint here is that the execution Court con¬ 
strued the Code erroneously. Acting in its duty to 
make the estate of Nagappa available for payment of 
his debt, it served with notice a person who did not 
legally represent the estate, and on objection decided 
that he did represent it. But to treat such an error 
ns destroying the jurisdiction of the Court is calcu¬ 
lated to introduce great confusion into the adminis¬ 
tration of the law.” 

On the authority of this decision it is argued 
that the omission to give notice under 0 . * 21 , 
B. 22 amounts to no more than a material irre¬ 
gularity. But this case was explained by their 
Lordships of the Privy Council themselves in 
41 I. A. 251 s in which their Lordships said: 

' In the case in 27 I. A. *216,such a notice had 
been served,and theCourt had determined,as it had 
power to do for the purpose of the execution proceed¬ 
ings. that the party served with the notice was in 
fact the legal representative. It had therefore juris¬ 
diction to sell, though the decision as to who was 
the legal representative was erroneous. There being 
jurisdiction to sell, and the purchasers having no 
notice of any irregularity, the sale held good unless 
or until it was set aside by appropriate proceedings 
for the purpose.” 

In G P. L. T. 67, 21 which was decided by Ross 
and Kulwant Sahay JJ., it was held that 

‘‘Where the judgment-debtor dies after attachment 
and issue of sale proclamation and his legal represen¬ 
tatives are not brought on the record, the auction- 
sale is not null and void but is merely irregular and 
can only be set aside upon appropriate proceedings 
being taken within the period of !i|nitatiou.” 

There the sale was impeached by the legal re¬ 
presentatives of the deceased judgment-debtor 
by a separate suit. Their Lordships chiefly re¬ 
lied on 27 I.A. 21 G. 15 Their Lordships however 
did not refer to 41 la. 251. 3 In 7 Pat. 790, 22 de¬ 
cided by Kulwant Sahay and Macpherson JJ., 
the question arose on an application to set 
aside a sale under O. 21, K. 90. It was conten- 
ded on behalf of the judgment-debtor that no 
notice under 0 . 21 , R. 22 haviug been served, 
the sale was without jurisdiction. Dealing with 
this contention, Kulwant Sahay J. with whom 
Macpherson J. agreed, said: 

“In ordinary circumstances it would bo so and 
there arci authorities to tho effect that a sale held 
without the service of tho notice under O. 21 R. 22 
is a sale hold without jurisdiction. In the present case 
however the facts are that a notice was issued bat 
suppressed. Thereafter the judgment-debtors appear¬ 
ed and raised objections to the execution of tho de- 
crec as well as to tho validity of tho sale. Those 
objections were heard and disposed of by tho Subor- 
dinate Jndgo and thereafter he directed tho decree- 
holder to take further steps. Under theoircumstances 
there is no sense in insisting on the issue of a fresh 

A 1, B \ 2 ?\ and th0 service thereof, 
Jt judgment-debtors to show cause why 
execution should not proceed. The judgment-debtors 
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had appeared in Court and such objections bad been 
taken by them.'* 

Their Lordships, therefore, dismissed the ap¬ 
plication under O. 21, It. 90. In 15 P.L.T.273, 23 
decided by Macpherson and Dhavle JJ., the 
question arose on an application under S. 47 
and O. 21, It. 90 to set aside a sale held in 
execution of a mortgage decree. There were 
numerous judgment-debtors and the applica¬ 
tion for setting aside the sale was made by one 
of them, alleging that he was not served with 
notice under o. 21, R. 22 . It was found as a 
fact that the notice under O. 21 , R. 22 was 
issued and served at a house where he was 
supposed to reside at the time the mortgage 
decree was passed though at the time of the 
execution proceeding he was living elsewhere. 
Their Lordships held that the notice being 
issued, the mere fact that the service was 
irregular did not vitiate the proceedings. With 
reference to 41 I.A. 251,“ Dhavle J. said : 

“41 I. A. 251 2 cannot, therefore, be regarded as 
an authority applicable to cases where there is no 
omission to take out the notice but there are 
irregularities in serving it.” 

His Lordship also distinguished 41 I. A. 251 2 
saying 

“The jurisdiction to sell was, moreover, derived from 
the mortgage decree itself while the decree before the 
Privy Council in 41 I. A. 251 2 was a simple money 
decree, as was pointed out in A. I. R. 1918 Oudh 
379 . 51 ” 

He further observed 

“If there may thus be circumstances in which even 
apart from sub-r. (2) of 0.21,R.22, the notice under 
sub-r. (1) can be dispensed with, it is obvious that a 
failure to issue the notice does not go to the jurisdic¬ 
tion of the executing Court.” 

This observation was made with reference to 7 
Pat. 790. 22 Here I should observe with the utmost 
respect that the distinction sought to be drawn 
by Dhavle J. between 41 I. A. 251 2 and the 
case of a mortgage decree on the authority of 
A.I.R. 1918 Oudh 379* l does not seem to me to 
be well founded. In this Oudh case the learn¬ 
ed Judges held that 41 I. A. 251 2 was not 
applicable to a mortgage decree, because a 
mortgage decree directs the sale of the parti¬ 
cular property described in it and the juris¬ 
diction to sell is derived from the decree 
itself, whereas a simple money decree by itself 
confers no jurisdiction to sell any property 
whatever. It is true that a mortgage decree 
itself directs the sale of the mortgaged pro¬ 
perty, but that does not give jurisdiction to 
the Court to sell the property without execu¬ 
tion proceeding being taken. Nor does the 
decree by itself give jurisdiction to the Court 
to sell the property when on the judgment- 
debtor’s death it has passed into the hands of 
his legal representative. The effect of the deci¬ 
sion in 41 I.A. 251 2 is that the issue of notice 

31. (’18) 5 A. I. R. 1918 Oudh 379 : 48 I. C. 39, 

Kaniz Mebdi Begam v. Rasul Beg. 


under O. 21, R. 22 (l) is necessary in order to 
give the Court jurisdiction to issue process in 
execution, the nature of the process to be 
issued depending on the nature of the decree 
and the relief sought. For the purpose of 
O. 21, R. 22, therefore there is no distinction 
between a mortgage decree and a money 
decree. Take the analogy of a decree for eject¬ 
ment. The decree itself directs that the defen¬ 
dant be ejected. If the notice under S. 248 (now 
O. 21, R. 22) goes to the jurisdiction of the 
Court, as held in 41 I. A. 251, 2 can it be said 
that the Court has jurisdiction to deliver pos¬ 
session without notice under S. 248? In 44 cal. 
954, 11 which I have already referred to, the ex 
parte proceeding for delivery of possession 
was held to be void for want of notice under 


O. 21, R. 22. 

In 19 Pat. 618 24 which was decided by Har¬ 
ries C. J., Dhavle and Manohar Lall JJ., the 
question was as to what passes under a sale 
held under the Public Demands Recovery Act. 
The point also incidentally arose as to whe¬ 
ther a sale under that Act is void by reason 
of the fact that the certificate judgment-deb- 
tor, though alive at the time of attachment, 
was dead at the time of the sale. Dhavle J. 
after an exhaustive review of all the cases on 
this last-mentioned point held that the sale in 
respect of the share of the deceased certificate- 
debtor was not void. After concluding the dis¬ 
cussion of the cases, however, he added : 

“It seems to me moreover that we are not called 
upon in these appeals, coming as they do under our 
present Public Demands Recovery Act, to decide 
whether the Madras view as regards 0. 21, R. 22, 
should be adopted.” 

In speaking of the Madras view, he was refer¬ 
ring to the Full Bench decision in 59 Mad. 461. 
Harries C. J. and Manohar Lall J. did not 
express any final opinion on the question, as 
they thought that it did not arise. Harries C. J., 

however, observed : ....... „ 

“As at present advised I am not satisfied that the 
Certificate Officer has such jurisdiction and I prefer 
to refrain from expressing a definite opinion until 
the facts of the case make it necessary for me to 
do so." 

Dhavle J. while dealing with 411. A. 251- used 
language which would throw doubt on the 
correctness of that decision, or at any rate 
would show that the view expressed by their 
Lordships of the Privy Council was in the 
nature of obiter dictum. For instance, in one 
place he says: “411. A. 251 2 was, however, not 
a case under O. 21, B. 22.” In another place 

“Their Lordships held in 41 I. A. 251 s that tho 
sale was altogether irregular and *° r 

more than one reason unconnected with the opera¬ 
tion of S. 248, Civil P.C., of 1832, which corresponds 
to O. 21, R. 22, sub-r. (1) of the present Code. 

But even though the view expressed by their 
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Lordships may be mere obiter, we are bound 
to follow it. In fact, 41 I. A. 251 '- has always 
been treated by different High Courts as an 
authority for the proposition that the notice 
under O. 21, R. 22 goes to the jurisdiction of 
the Court. In 11 c. L. J. 489, 17 decided in 1910 
by Mookerjee and Teunon JJ., there was an 
application by one of the judgment-debtors to 
set aside a sale held in execution of a money 
decree on the grounds that no notice under 
S. 248 had been served upon her and that the 
sale of the property, while it was in the hands 
of a Receiver, was illegal. On both these 
grounds, their Lordships held, the sale was 
liable to be set aside. Their Lordships, how. 
ever, did not accept the contention raised on 
behalf of the judgment-debtor, that the sale 
was void for want of notice under S. 248. 
Their Lordships, on the authority of 27 I. A. 
21C, 15 held that the omission to serve notice 
under s. 248 was a serious irregularity, but 
did not render the sale void. But after the 
decision in 41 I. A. 251 2 in 1914, Mookerjee J. 
changed his view, and in 44 Cal. 954 11 decided 
in 1917, which has already been referred to, 
his Lordship took just the opposite view on 
the authority of 41 I. A. 251.- In 18 c. \V. N. 
766, 26 which was decided in 1913 by Mookerjee 
and Beacbcroft JJ. their Lordships held that 
a sale held under the Public Demands Re. 
covery Act, after the death of one of the cer. 
tificate-debtors without notice to his legal 
representative was not a nullity. Here again 
the decision was prior to 41 I. A. 251. 2 I have 
already shown that since the decision in 41 
I. A. 251 3 Mookherjee J. took just the contrary 
view. 


In 45 C. L. J. 79, 10 decided by Suhrawarc 
and Graham JJ., the sale in question was he 
under the Public Demands Recovery Act 
1914. The suit was brought under the pro\ 
sions of that Act to set aside the sale on var 
ous grounds One of which was that one of tl 
certificate-debtors had died before the sal 
though after attachment of the property j 
question. It was, therefore, claimed that tl 
share of that certificate-debtor was not affe 
ted by the sale. This claim was negatived t 
tee High Court. Their Lordships held that tl 
death of a judgment-debtor after attachmei 
of Ins property and before sale does n. 
necessarily invalidate tee sale. They relied c 

18 j ' W ' 766,24 1 have j»st dealt wit 

and another earlier case of the Calcutta Hie 

S? Urt, T? 3 ii C n' 6S f' decided iQ 1896, and ah 
on a Full Bench decision of the Allahaba 

High Court ra 12 ALL. 440 29 which I shaU r, 

, “J° 1)6 observ ed that s. 

Pubho Demands Recovery Act, which pit 

nJBJi Cal - 686> N6t LaU 581100 Shell 


vides for issue of notice is not like O. 21, R. 22, 
Civil P. C. Nor is there any provision in the 
Act making the Civil Procedure Code appli¬ 
cable to proceedings under that Act. This dis¬ 
tinction was recognised by Dhavle J. in 19 
Pat. 618, 24 and it is for this reason that he 
said that in that case it was not necessary to 
decide whether the view taken by the Full 
Bench of the Madras High Court in 59 Mad. 
4G1 1 should be adopted. Though his Lordship 
took the view that the certificate sale was not 
void by reason of the death of the certificate- 
debtor before the sale, Harries C. J. and 
Manohar Lall J. did not agree with him on 
that point, though they both concurred in the 
order proposed by him. It may, therefore, be 
taken that both of them were in doubt as to 
the correctness of the view taken by Dhavle J. 
That beiDg so, any decision of the Calcutta 
High Court relating to a sale under the Public 
Demands Recovery Act can hardly be regarded 
as an authority. 

In 82 C. \v. N. 418, 27 decided by Rankin C-. J. 
and Mitter J. the sale in question was held in 
execution of a money decree. The judgment- 
debtor died before the sale but after the service 
of sale proclamation. His legal representatives 
were not brought on the record, nor was any 
notice served on them. Subsequently the legal 
representatives brought a suit to set aside the 
decree as well as the sale alleging fraudulent 
suppression of notices and all necessary pro¬ 
cesses. It was also asserted that no notice 
under 0. 21, R. 22 having been served on the 
legal representatives, the sale was invalid as 
against them. The trial Court decreed the suit, 
holding that as the legal representatives were 
not impleaded in the execution proceeding, 
the sale was void, so far as their interest was 
concerned. On appeal by the defendant to the 
High Court, their Lordships held that the 
omission to serve notice under o. 21, R. 22 was 
a mere irregularity which might be a ground 
for setting aside the sale under S. 811 (now 
0 . 21 , r. 90 ), Civil P. C. Rankin C. J. who 
delivered the judgment (Mitter J. agreeing), 
relied upon 47 Mad. GS 19 as the latest case on 
the point. But I have already shown that this 
case was overruled by the subsequent Full 
Bench decision in 59 Mad. 461. 1 His Lordship 
also relied on 45 c. l. J. 73, 26 whioh I have 
just referred to, and also another earlier Cal¬ 
cutta case, 23 C. W. N. 60S. 33 No reference was 
made to 41 1 . A. 251. 3 

In 85 c. w. N. 9, 39 which was decided by 
Rankin C. J., and C. C. Ghose J., the question 
arose in the execution proceeding itself. Exe. 
cution was taken out of a mortgag e decree 

3 p'w m 10 i 9 Cal - 411 : 51 r - C. 072 : 23 

j Jr\ N ‘ 608, ^ ft 8 a 8ish Bhattncharji v. Bama Sun- 
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more than one year after it was passed. The 
Court, however, by mistake, instead of issuing 
notice under O. 21, R. 22, at once issued notice 
under o. 21 , R. 66, Civil P. C. This notice was 
served upon all the judgment-debtors and they 
appeared and objected to the valuation. After 
protracted proceedings, the valuation was 
fixed and the sale proclamation was ordered 
to be issued. The judgment-debtors dissatisfied 
with the valuation, preferred an appeal to the 
High Court, but the appeal was dismissed. 
When the case went back to the lower Court, 
the judgment-debtors filed an objection on the 
ground that the sale could not proceed because 
no notice under o. 21, R. 22 had been issued. 
The lower Court gave effect to this objection. 
On appeal to the High Court by the decree- 
holder, their Lordships set aside the order of 
the lower Court and directed the execution to 
proceed. On behalf of the judgment-debtors, it 
was contended before their Lordships, on the 
authority of 41 I. A. 251," that notice under 
O. 21, R. 22 was a condition precedent without 
which the Court would have no jurisdiction, 
and, therefore, the objection could be taken at 
any time. In rejecting this contention, Ran¬ 
kin C. J., who delivered the judgment (Mit- 
ter J. agreeing), said : "It is quite unnecessary 
to push the abstract logic of the case in 411.A. 
251* to this ridiculous extreme.” His Lord- 
ship further said : 

“I do not in any way seek to throw doubt upon 
the proposition that where such a notice has not 
issued and the party who is entitled to notice does 
not in substance get notice and is not given or does 
not take an opportunity to object to the execution 
of the decree, the sale which follows will be without 
jurisdiction in the sense that even if the sale is to a 
stranger, the sale will not be binding or valid. The 
parties in the present case have been litigating ac¬ 
tively with each other upon the question whether 

this execution should proceed.It appears to 

n»e to be merely piling unreason upon technicality 
to hold upon the circumstances of this case that it i9 
open to the judgment-debtors on these grounds to 
object to the jurisdiction of the Court because they 
have not got a formal notice to do something, 
namely, to dispute the execution of the decree when 
in point of fact they were busy disputing about it in 
all the Courts for the best part of the last two 
years.** 

It thus appears that Rankin C. J., himself 
was of opinion that in ordinary circumstances 
a sale held without issue of notice under 0 . 21 , 
K. 22 would be without jurisdiction. In 12 
ALL. 440,‘ J,J decided by a Full Bench of five 
Judges including Sir John Edge C. J. and 
Mahmood J., the sale in question was held in 
execution of a money decree. One of the 
judgment-debtors died before the sale, and the 
execution proceeded without notice to his 
legal representative. The auction-purchaser, 
after taking delivery of possession, sold the 
property to another person. The latter, being 
subsequently dispossessed from the property, 


A. I. R. 

brought the suit which gave rise to the appeal. 
One of the defences taken was that no notice 
having been served on the legal representative 
of the deceased judgment-debtor, the sale was 
void. This defence was negatived by the High 
Court. Sir John Edge, with whom the other 
learned Judges except Mahmood J. agreed, 
held that the property, having been attached 
during the lifetime of the deceased judgment- 
debtor, must be considered a3 in the custody 
of the law, and that there being no provision 
in the Civil Procedure Code requiring notice 
to be given to the deceased judgment-debtor's 
legal representative of the sale of property 
under attachment, the sale was regular and 
valid, notwithstanding the omission to implead 
the legal representative in the execution pro¬ 
ceeding. Mahmood J., however, held that the 
omission to make the legal representative 
party to the execution proceeding was an 
irregularity which would not invalidate the 
sale without proof of substantial injury within 
the meaning of S. 311 of the Code. In a subse¬ 
quent case, 19 ALL. 337 34 Sir John Edge C. J. 
sitting with Blair J. held that 
“the proceedings in execution after the death of the 
judgment-debtor made in the absence of and without 
notice to the representative of the judgment-debtor 
were ineffectual proceedings.” 

Their Lordships distinguished the Full Bench 
decision in 12 ALL. 440*° on the ground that 
in that case a valid attachment had been 
made during the lifetime of the judgment- 

debtor. Their Lordships, however, observed: 

“There is quite sufficient irregularity in the execu¬ 
tion of decrees in this country without our introduc¬ 
ing the novel system that a decree can be executed 
against the estate of a deceased judgment-debtor 
without any notice to his representative and without 
any one to protect the property being brought upon 
the record.*' 

It is noticeable that Sir John Edge was a 
party to the decision in 41 I. A. 251,* and that 
in that decision no reference was made to 
12 ALL. 440 r 9 On the contrary, in 41 I.A. 251" 
their Lordships quoted with approval the de¬ 
cision of the Calcutta High Court in 20 Cal. 
370 16 and said in clear and definite terms that 
“a notice under S. 248 of the Code is necessary in 
order that the Court should obtain jurisdiction to 
sell property by way of execution as against the legal 
representative of a deceased judgment-debtor.” 

It is further to be observed that in 32 C. W.N. 
418 27 Rankin C. J. referring to the view of the 

Allahabad High Court, said 
“in my judgment the old law of the Allahabad High 
Court which depended upon the words* fully executed 
can no longer be regarded.” 

The words “ fully executed ” in S. 234, Civil 
P. C., 1882 , were substituted by the words 
“ fully satisfied ” in S. 50 of the present Code, 
Rankin C. J. was referring to this change. 

34. (’97) 19 All. 337, Madho Prasad v. Kesho 
Prasad. 
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In S Bom. 221 30 the question for considera- 
tion was whether an application by the legal 
representative of a deceased judgment-creditor 
to be substituted in his place in a pending 
execution proceeding was barred by limitation 
under Art. 171, Limitation Act of 1677, which 
corresponds to Art. 176 of the present Limita¬ 
tion Act. Their Lordships held that that article 
was not applicable, and they said : 

"The Codeof Civil Procedure does not provide that 
applications for execution shall, like suits, abate by 
the death of the judgment-creditor, nor have any 
cases been cited to us to show that the analogy of 
the sections applicable to pending suits governs 
pending proceedings in execution. Before execution 
can be had at all, a right must have been fully 
established; and delay is then an indulgence to the 
judgment-debtor.** 


This decision has no bearing on the present 
case. Halsbury’s Laws of England, Edn. 2 , 
Vol. 14 p. 8 para. 13 contains the following 
statement in the foot-note “Execution issued 
without a scire facias was, however, not a 
nullity, but voidable only.” It is argued that 
the notice required by o. 21 , R. 22 , Civil P. C., 
corresponds to the writ of scire facias , and 
therefore, if under the English law execution 
without a scire facias is not a nullity but only 
voidable, it must follow that execution pro¬ 
ceedings taken without issue of notice under 
0. 21, R. 22 are not void but voidable. But 
whatever may be the position in England, we 
are bound by the - decision of the Privy 
Council in 41 I. A. 251. 2 In view of the pro¬ 
nouncement of their Lordships in clear and 
definite terms, it is not permissible for us to 
go behind it. It is also to be borne in mind 
that the Privy Council have elsewhere depre¬ 
cated the practice of deciding questions aris¬ 
ing under an Indian statute with reference 
to English decisions, unless one is quite sure 
that the provisions of the statute in question 
are exactly similar to those in force in 
England. Of course, questions of general 
principles stand on a different footing. 


It will thus appear that there is a confl 
of opinion not only between different Hi 
Courts but also in our own High Court. T 
f the reason why the question has been 
lerred to a Full Bench. The question unc 
reference relates to a sale in execution ol 
mortgage decree. To solve this question, 
us first examine the situation that arises wb 

d .f 18 80Q 8 ht t<> be execul 
? th ° f ** i^gment-debtor, , 
application for execution is made against 

5* JT^totive, and suppose by so. 
mistake the Court does not issue any not 
under o. 21 , r. 22 . No notice under 0 . 

L ^ ’T* 3 ’ 08 ifc aeed not be, under I 
amendment made by our High Court in i< 

which omits from that rule the provision : 


issue of notice. This omission is rather un¬ 
fortunate, because the effect of it is that in 
the case of execution of a mortgage decree 
the judgment-debtor or his legal representa¬ 
tive, as the case may be, will have only one 
chance of getting notice in the execution pro¬ 
ceeding, that is, the notice under O. 21, R. 22. 
If that notice is not properly served, he may 
not have any chance of getting any further 
notice in the execution proceeding. Now in 
the hypothetical case I am considering, the 
only requisite notice is not served; the sale 
proclamation is issued and served, though not 
properly. The sale then takes place without 
the legal representative having any knowledge 
of the execution proceeding. What will be the 
effect of this sale ? Will it be void or voidable? 
On the authority in 41 I.A. 251 2 it will be un¬ 
doubtedly void. And even on the authority of 
27 1 .A. 216 , 16 it will be so, because this decision 
suggests that an application under S. 50 and 
the issue of notice under 0 . 21, R. 22 were con¬ 
sidered necessary to give the Court jurisdiction 
to issue processes against the legal representa¬ 
tive. From the passages from their Lordships’ 
judgment, which I have already quoted, it 
seems to me that if in that case Ramlingappa 
had not been impleaded as legal representative 
of the deceased Nagappa and no notice had 
been served on him, their Lordships’ decision 
would have been just the contrary. 

Next, suppose that the application for exe¬ 
cution of the mortgage decree is made against 
the judgment-debtor during his life-time. 
Notice under 0 . 21, R. 22 is served on him, but 
he subsequently dies before the sale proclama¬ 
tion is issued. His legal representative is not 
brought on the record and no notice under 
O. 21, R. 22 is served on him. No notice under 
0. 21, R. 66 is served, as it need not be, under 
the amendment made by our High Court. 
The sale proclamation is issued, but not pro¬ 
perly served. The legal representative may 
not be aware of the service of the sale pro¬ 
clamation which is not directed to the judg- 
ment-debtor personally. The sale eventually 
takes place without the legal representative 
having any knowledge of the proceedings. 
What will be the effect of the sale ? Will it be 
void or voidable ? According to the decision 
in 41 i.A. 251 , 2 it will be void. Does it make 
any difference if the judgment-debtor dies 
after the service of the sale proclamation ? If 
the deceased judgment-debtor's legal repre¬ 
sentative is not on the record and there is no¬ 
body on the record to represent his estate, has 
the Court jurisdiction to sell the property ? In 
execution of a mortgage decree there is no 
attachment, and, therefore, so far as the 
equity of redemption of the judgment-debtor is 
concerned, it cannot be considered as in the 
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custody of the law. What is sold under the 
mortgage decree is the mortgagee’s security 
as well as the judgment-debtor’s equity of 
redemption. The judgment-debtor being dead 
and there being nobody on the record to re¬ 
present his estate the Court has no jurisdiction 
to sell it: consequently the sale will be void. 

It is argued that the provisions of O. 22, 
R.4 do not apply to execution proceedings 
and, therefore, when a judgment-debtor dies 
in the course of an execution proceeding, the 
decree-holder is not bound to substitute his 
legal representative. This is true, but can an 
execution proceeding be continued against a 
deceased judgment-debtor? Section50requires 
the decree-holder to apply for execution 
against his legal representative. By its terms 
it contemplates a fresh application for exe¬ 
cution. But it is well-settled that when 
a judgment-debtor dies in the course of an 
execution proceeding the decree-holder may 
either tile a fresh application for execu¬ 
tion against his legal representative or may 
continue the same proceeding after sub¬ 
stituting him in the place of the deceased 
judgment-debtor. If the decree-holder wants 
to continue the same execution proceeding, he 
is bound to bring the legal representative on 
the record. If the execution is for realization 
of money by attachment and sale of the 
judgment-debtor’s property, it cannot be dis¬ 
puted in view of the authorities cited by Mr. 
P. R. Das himself, particularly 12 ALL. 440, 28 
asexplained by Sir John Edge in 19 ALL. 337,®* 
that where the judgment-debtor dies before the 
attachment, the execution proceeding cannot 
be validly continued without bringing his legal 
representative on the record. In the case of 
execution of a mortgage decree, there is no 
attachment, but it may be suggested that if 
the judgment-debtor dies after an order for 
sale has been made under o. 21 , R. 66, the 
execution proceeding can be continued against 
him without bringing his legal representative 
on the record. But as pointed out by Cornish 
J. in 59 Mad. 461, 1 there is no such thing as 
execution against a dead man. If the execu¬ 
tion proceeding is to be continued so as to 
bring the mortgaged property to sale, the legal 
representative must be brought on the record. 
I have already pointed out that in 19 ALL. 
337 14 Sir John Edge regarded it a “novel 
system" that a decree can be executed against 
the estate of a deceased judgment-debtor with¬ 
out any notice to his representative and with¬ 
out any one to protect the property being 
brought upon the record. In this connexion I 
may°also refer to 7 W. R. 52 36 in which the 
Calcutta High Court laid down the rule that 
35, ('67) 7 W. R. 52, Lakbrnj Roy v. Becba Ram 
Misser. 


execution cannot issue against the estate of a 
deceased person if there is no one on the re¬ 
cord as representing the estate. Of course the 
facts of that case were quite different. 

In the Full Bench decision of this Court in 
4 Pat.L.J. 240 36 it was held that a final decree 
in a mortgage suit passed against the defen¬ 
dant who dies between the preliminary decree 
and the final decree is a nullity. Suppose 
the defendant dies after the service of notice 
of the application for final decree, and just 
a day before the final decree in passed. The 
final decree will still be a nullity accord¬ 
ing to the said Full Bench decision. Why? 
Because, the Court has no jurisdiction over a 
dead man. Why will not the same principle 
apply when a sale is held after the judgment- 
debtor’s death? It is said that the holding of 
a sale is an administrative, and not a judicial, 
act, because in the first place, the sale is con¬ 
ducted by an officer of the Court or by such 
other person as the Court may appoint in this 
behalf as provided in 0.21, R.65 and in the second 
place, it does not decide any rights or liabili¬ 
ties of the parties. But the sale is followed by 
an order of the Court confirming it. The Court 
is bound to confirm it, unless it is set aside on 
an application under O. 21, It. 69, R. 90 or R. 91. 
When it is confirmed, it becomes absolute. 
And when it becomes absolute, the title to the 
property sold shall be deemed to have vested 
in the purchaser from the time of the sale 
(S. 65, Civil P. C.). In other words, the con¬ 
firmation relates back to the date of the sale. 
If the sale is to be deemed to be effective from 
the moment it takes place, it must he deemed 
to be an act of the Court, though it may have 
been actually conducted by an officer of the 
Court. The effect of the sale is to extinguish 
the judgment-debtor's title to the property. 
Can an act of the Court which extinguishes a 
party’s title to property be called an adminis¬ 
trative act ? The consequences of a sale held 
after a judgment-debtor’s death are more seri¬ 
ous than of a decree passed against a dead 
man. Such decree is a nullity and cannot be 
enforced against the deceased defendant’s legal 
representative. His rights remain wholly un¬ 
affected by it. Why should the sale held after 
the judgment-debtor’s death have a different 
result ? Order 21, R. 92 (l) provides : 

"Where no application is made under R.89, R- 90 
or R. 91, or where such application is made and dis¬ 
allowed, the Court shall make an order continuing 
the sale, and thereupon the sale shall become 
absolute.” 

Sub-rule (3) of the rule provides : 

“No suit to set aside an order mode under this 
rule shall be brought by any person against whom 
such order is made.”__ 

36. (’19) 6 A. I. R. 1919 Pat. 430: 4 Pat L J. 240: 

50 1. C. 529 (F. B.), Jungli Lall v. Laddu Ram. 
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This clearly contemplates that the order con- 
firming the sale is made against the judgment, 
debtor and it cannot be doubted that this is a 
judicial order. If the judgment-debtor is dead, 
the order confirming the sale will be made 
against the dead man. Then turn to 0- 34, R. 5. 

Sub-rule (l) of this rule provides : 

u (l) Where, on or before the day fixed or at any 
timo before the confirmation of a sale made in pur¬ 
suance of a final decree passed under sub-r. (3) of 
this rule, the defendant makes payment into Court 
of all amounts due from him under sub-r. (1) of R. 4, 
the Court shall, on application mode by the defen¬ 
dant in this behalf, pass a final decree, or if such 
decree has been passed, an order— 

(a) ordering the plaintiff to deliver up the docu¬ 
ments referred to in the preliminary decree, and if 
necessary,— 

(b) ordering him to transfer the mortgaged pro¬ 
perty as directed in the said decree, and, also if 
necessary— 

(c) ordering him to put the defendant in possession 
of the property.” 

According to this sub-rule, the judgment- 
debtor has got a right to make payment of the 
amount due up to the confirmation of the sale 
and on such payment, he will be entitled to 
an order indicated in the sub-rule. If the sale 
is held and the order confirming the sale is 
made against a dead man, his rights under 
this sub-rule are certainly affected by that 
order. In the circumstances, can it be said that 
the order confirming the sale is not a judicial 
order ? Has the Court jurisdiction to pass a 
judicial order against a dead man ? 


It is argued on the analogy of 0 . 22, R. 6, 
Civil P. C., that if a decree passed against a 
dead man, where he dies after the hearing is 
concluded but before the judgment is pro. 
nounced, is valid, there is no reason why a 
sale held after the death of a judgment-debtor 
will bo void, if he dies after the order for sale 
was made under o. 21, R. 66 and after the 
service of sale proclamation. It is said that as 
in a suit nothing remains to be done between 
the parties and the Court after the conclusion 
of the hearing, so in an execution proceeding, 
after the service of sale proclamation, nothin" 
remains to be done except the mere formal 
carrying out of the order for sale. But is this 
correct ? In the case of a sale, the judgment- 
debtor may stop it by paying the decretal 
amount at any time before the property is 
knocked down. After the sale, the judgment- 
debtor may apply to set it aside under o. 21 
R. 89 or R. 90 . If the sale is held after the 
judgment-debtor’s death without his legal 
representative being brought on the record, 
who will be there to stop the sale ? Who will 
apply under o. 21, R. 89 or R. go ? The legal 
representative may have no knowledge of the 
execution proceeding. In the case of mort- 

! haV v akeady ahoWD - toe judg¬ 
ment-debtor has the right to redeem till the 


confirmation of the sale, and, on redemption, 
to obtain an order, as mentioned in O. 34, 
R. 5 (l). If the order confirming the sale is 
passed against the deceased judgment-debtor, 
the right given by o. 34, R. 5 (1) is thereby 
altogether denied without his legal represen¬ 
tative being given an opportunity to exercise 
that valuable right. Order 22, R. 6 is an excep¬ 
tion to the general rule and must be restric¬ 
ted to the conditions laid down therein. If a 
decree passed against a dead man is a nullity, 
there is no reason why an order passed against 
a deceased judgment-debtor confirming a sale 
-under a mortgage decree and thereby denying 
the right conferred by o. 34, R. 5 (1) will be 
regarded as valid. 


It may be asked, how can the decree-holder 
be expected to bring the legal representative 
of the deceased judgment-debtor on the record 
if he dies just one day before the sale and the 
decree-holder has no knowledge of his death? 
The same question might be asked where the 
defendant in the mortgage suit dies just a day 
before the final mortgage decree and the plain¬ 
tiff has no knowledge of his death. The decree 
will nevertheless be a nullity. The reason is 
that the Court has no jurisdiction over a dead 
man and jurisdiction does not depend on the 
knowledge of his death. In 59 Mad. 461 1 the 
decree-holder was, of course, aware of the 
judgment-debtor’s death, but that circum¬ 
stance did in no way affect their Lordships’ 
decision on the question of jurisdiction. The 
view I take is in no way inconsistent with the 
the Privy Council decision in 55 I. A. 227 37 in 
which the question arose whether the Court to 
which a decree has been transferred for exe¬ 
cution has jurisdiction to pass an order for 
substitution of the legal representative of the 
deceased judgment-debtor. Their Lordships 
said : 

“But beiore execution can proceed against the 
legal representative of the deceased judgment-debtor 
the decree-holder must get an order for substitution 
from the Court which passed the decree. This is a 
matter of procedure and not of jurisdiction. The 
jurisdiction over the subject-matter continues as be¬ 
fore, but a certain procedure is prescribed for the 
exercise of such jurisdiction. If there is non-com¬ 
pliance with such prooedure the defect might be 
waived, and the party who has acquiesced in the 
Court exorcising it in a wrong way cannot after¬ 
wards turn round and challenge the legality of tho 
proceedings.” 

These observations can have no application 
to the present case. Here tho execution is pro¬ 
ceeded with against a dead man over whom 
the Court has no jurisdiction. The Court has 
no jurisdiction to sell a dead man’s property 
or to pass an order against a dead man con- 


•5 l’ 2 ? l 5 J" ^? T 1928 P - C - 162 : 3 Luck. 314 : 

f 227 n : 10 V’( P ' C ->. ^ng Bahadur 
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firming the sale. Indeed, when a sale is held 
after the death of the judgment-debtor, what 
is sold is not a dead man’s property but the 
property of his legai representative in whom 
it vested immediately on his death. But, as 
held in 41 I. A. 251, 2 the Court has no juris¬ 
diction to sell the property of the'legal repre¬ 
sentative without notice to him under O. 21 , 
B. 22. In 27 I. A. 216, 16 though the Court sold 
the property of the legal representative of the 
deceased judgment-debtor who was not on the 
record, it was not a case where the deceased 
judgment-debtor’s estate was not at all repre¬ 
sented. On the Court’s own finding, the person 
on the record was the legal representative and 
as such represented the estate of the deceased 
)udgment-debtor. This is how this decision was 
explained in 411. A. 251. 2 I do not think the 
principle of the decision in 27 I. A. 21G lj can be 
applied to a case where the deceased judgment- 
debtor’s estate is not at all represented before 
the Court. In this connexion the analogy of 
an ex parte decree is of no use. In the case of 
an ex parte decree the defendant against 
whom it is passed, being a party to the suit, 
is bound by it, and the Code makes a special 
provision in o. 9, B. 13 for setting it aside by 
an application. In the case of a sale which is 
held after the death of a judgment-debtor 
without anybody being brought on the record 
to represent his estate, his legal representa¬ 
tive, not being a party to the proceeding, is 
not bound by the sale, and O. 21, B. 90 does 
not provide an effective remedy for him as 
O. 9, B. 13 does in the case of an ex parte 
decree. I have already shown that 27 I. A. 
216 15 has no application where the deceased 
judgment-debtor’s estate is wholly unrepre¬ 
sented at the time of the sale. 

If the sale is merely voidable, it is valid 
and binding against the legal representative 
unless it is set aside by an appropriate pro¬ 
ceeding. His only remedy is either to make 
an application under O. 21, B. 90 or to bring 
a separate suit, if it at all lies, the period of 
limitation for the application being 30 days 
and for the suit one year. But suppose he has 
no knowledge of the execution proceeding or 
of the sale until more than a year after the 
sale by which time even his remedy by a suit, 
if it lies, may be barred. The decree-holder 
may have honestly conducted the execution 
proceeding and there may be no question of 
any fraud being played by him. In that case 
there will be no scope for the operation of 
S. 18, Limitation Act, in regard to the appli¬ 
cation under O. 21, B. 90, or the suit, if any, 
that may be brought by the aggrieved legal 
representative. The result will be that his 
right of redemption which could be exercised 
till the confirmation of the sale, as provided 


in o. 34, B. 5 (l), would be completely gone 
without any fault of his. This aspect of the 
case was altogether overlooked in some of the 
decisions in which it was said that the only 
remedy of the legal representative was to set 
aside the sale under O. 21 , B. 90, Civil P. C. 

On the other hand, it is true that the policy 
of the law requires that some protection ought 
to lx? afforded to bona fide purchasers at exe¬ 
cution sales. But where the question of juris¬ 
diction is involved, the position is different. 
However, where the purchaser is a stranger 
and his purchase is impeached by a suit, the 
Court, in order to do complete justice between 
the parties, may in appropriate cases impose 
such terms, as it thinks proper, on which the 
legal representative should recover the pro¬ 
perty. In my opinion the true effect of a sale 
held, in execution of a mortgage decree, after 
the death of the judgment-debtor, without 
notice to his legal representative, is that it is 
not valid and operative against the legal re¬ 
presentative. I must observe that the word 
“void” when used with reference to a sale, is 
not always used in the same sense. A sale may 
be void in the sense that it is a complete nul¬ 
lity, in which case the purchaser acquires no 
title at all, even against a trespasser. Again a 
sale may be void in the sense that it is not 
valid and operative against some particular 
person, in which case the purchaser acquires 
no valid title against that particular person, 
though he may acquire a title quite good and 
effective against a trespasser. A sale held with¬ 
out issue of notice under O. 21, B. 22 is a void 
sale of the latter class, as will appear from 
the following observation of Sir George Ran- / 
kin C. J. in 35 C. W. N. 9, 28 already cited, 

“the sale which follows will be without jurisdiction 
in the sense that, oven if the sale is to a stranger, 
the sale will not be binding or valid.” 

A sale of this class is called a “ void sale ” as 
distinguished from a “voidable sale’ which 
means that the sale is valid and binding 
against the particular person concerned, un¬ 
less and until it is set aside by him in an ap- 
propriate proceeding. It will be noticed that 
in all those cases, cited above, in which the 
sale was held to be void for want of notice 
under O. 21, R. 22 the question arose between 
the auction-purchaser or persons deriving title 
from him on the one hand and the judgment- 
debtor or his legal representative on the other. 
In this connexion it will not be out of place to 
refer to the analogy of a sale in execution 
of a mortgage decree to which a subsequent 
transferee is not a party. The sale, though 
otherwis eeffective, is not valid and operative 
against the subsequent transferee It is not 
void in the sense that it is a complete nullity. 
Nor is it merely voidable. I would answer the 
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(question under reference as follows: A sale 
held in execution of a mortgage decree after 
the death of the judgment-debtor but after the 
Iservice of all necessary processes, including 
the sale proclamation, without any notice to 
his legal representative, is void in the sense 
that it is not valid and operative against the 
legal representative. 

Meredith J. — The question which has 

been referred to the Full Bench is, 

“whether a sale held in execution of a mortgage 
decree after the death of the judgment-debtor, but 
after the service of all necessary processes including 
the sale proclamation, without any notice to his legal 
representative, is void or voidable.” 

For the sake of simplicity I assume that we 
are dealing with the death of a sole judgment- 
debtor. The question on its terms may include 
four different cases: 

No notice : No knowledge —(l) where the 
decree-holder has applied under S. 50, Civil 
P. C., to execute a decree against a legal re- 
presentative, or to substitute him in the exe¬ 
cution proceedings, but for some reason the 
Court has omitted to issue notice to the legal 
representative under o. 21, R. 22; 

Notice: no knowledge— (2) where notice has 
been issued but has not been properly served; 

Knowledge: no notice —(3) where despite 
the non-issue of notice or non-service of notice 
under 0.21, R. 22, it is established that legal re¬ 
presentative had in fact knowledge of the exe¬ 
cution proceedings and of the death of the 
judgment-debtor; 

No substitution —(4) where the decree- 
holder, either through ignorance of the death, 
or for some other reason, has failed to make 
any application for impleading the legal re¬ 
presentative of the judgment-debtor. 

It will be necessary to consider all these 
cases separately. The word "void”, though 
apparently free from ambiguity, is employed 
in various senses. Accurately speaking, a thing 
is not void unless it has no force or effect 
whatever, but a9 commonly applied in the ex¬ 
pression "void sales” the word is not so used. 
The definition given in Freeman on “Void 
Judicial Sales”, page 4, is 
"void 6alea include all those sales which, as against 
the original purchaser, may, without any proceedings 

, em aside > t* treated as not transferring the 
title of the property assumed to be sold.” 

Such sales”, says Freeman (he is speaking, 
of course, from the point of view of an Amp, 
rican lawyer), 

“may be ratified or confirmed. Many of them give 
nse to important equitable rights in favour of the 
original purchaser or his grantee. Some of them, 
while conferring neither legal nor equitable rights on 
the original purchaser, become in the hands of his 
Innocent vendees for value, in good faith and with- 
out notice, valid both in law and in equity.” 

°n this definition it is olear a sale may be 
called void” without being a complete nul. 
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lity; the two words are, however, used as if 
synonimous in many of the Indian decisions. 
Then with regard to the expression "void¬ 
able”, I may again quote from Freeman, p. 87, 
“with respect to judicial and execution sales, the 
general principle to be deduced from the authorities 
is, that the title of a purchaser not himself in fault, 
cannot be impared at law nor in equity by showing 
any mere error or irregularity in the proceedings. 
Errors and irregularities must be corrected by a 
direct proceeding. If not so corrected they cannot be 
made available by way of collateral attack on tho 
purchaser's title.” 

That is to say, voidable sales may be set aside 
by a direct proceeding, but the purchaser's 
title cannot be attacked collaterally. 

The question before us involves considera¬ 
tion of O. 21, R. 22 , Civil P. C., which corres¬ 
ponds to s. 248, Civil P. C., 1882 . Before I go 
further, it is necessary to notice that there 
have been several important changes in the 
provisions. Moreover, owing to the fact that 
the various High Courts have been allowed 
each to amend the rules of the Civil Procedure 
Code independently, wide divergence is now 
found between the provisions as they exist in 
the Codes in force in the different High Courts. 

Section 248 of the Code of 1882 ran as fol¬ 
lows : 

“The Court shall issue a notico to the party 
against whom execution is applied for, requiring him 
to show cause, within a period to be fixed by the 
Court, why the decree should not be executed 
against him — 

(a) if more than one year has elapsed between tho 
date of the decree and the application for its execu¬ 
tion, or 

(b) if the enforcement of the decree be applied for 
against the legal representative of a party to the suit 
in which the decree was made : 

Provided that no such notice Bhall bo necessary in 
consequence of more than one year 
having elapsed between the date of the decree and 
the application for execution, if tho application be 
made within one year from the date of any decree 
passed on appeal from the decree sought to be execu¬ 
ted, or of the last order against tho party against 
whom execution is applied for, passed on any previ¬ 
ous application for execution, or in consequonco of 
the application being against the legal representative 
of the judgment-debtor if upon a previous application 
for execution against the same person tho Court has 
ordered execution to issue against him.” 

As against this, In the Code of 1903, O. 21 , 
B. 22 was in these terms : 

“(1) Where an application for execution is made_ 

(a) more than one year after the dato of the 
deoree, or 

(b) against the legal representative of a party to 
tho decree, 

the Court executing the decree shall issue a notice to 
tho person against whom execution is applied for 
requiring him to show cause, on a date to bo fixed, 
why the decree should not be executed against him : 

Provided that no such notico shall bo necessary in 
consequence of more than one year having elapsed 
betwoen the dato of tho decree and tho application 
for execution if the application is made within one 
year from the date of the last order against tho 
party against whom execution is applied for, made 
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on any previous application for execution, or in con¬ 
sequence of the application being made against the 
legal representative of the judgment-debtor, if upon 
a previous application for execution against the same 
person the Court has ordered execution to issue 
against him. 

“(2) Nothing in the foregoing sub-rule shall be 
deemed to preclude the Court from issuing any pro¬ 
cess in execution of a decree without issuing the 
notice thereby prescribed, if, for reasons to be recor¬ 
ded, it considers that the issue of such notice would 
cause unreasonable delay or would defeat the ends of 
justice.” 

Under the Code of Civil Procedure Amend¬ 
ment Act (8 of 1937), S. 3, the words were 
added in cl. ( 1 ) (b) "or where an application 
is made for execution of a decree tiled under 
the provisions of s. 44A.” This addition need 
not concern us. 

With effect from 1 st April 193G, a some¬ 
what drastic change was made in the rule by 
the Patna High Court in order to give effect to 
the recommendations of the Civil Justice Com¬ 
mittee. Sub-rule (l) with its proviso was deleted 
altogether, and in its place was substituted 
“where an application for execution is made in 
writing under R. 11 (2) the Court executing the 
decree 9hall issue a notice to the person against 
whom execution is applied for requiring him to 
show cause, on a date to be fixed, why the decree 
should not be executed against him.” 

Clause ( 2 ) was, however, not touched. At 
the same time the provision for notice in O. 21 , 
R. G6 was omitted. 

It will be well to give first a short histori¬ 
cal summary of the decisions of the various 
High Courts. The history of the question is 
briefly summed up in Chitaley and Rao’s 
Code of Civil Procedure as follows: 

"Before the date of the Privy Council decision in 
Malkarjun v. Narhan 16 (in 1900) it was held by 
the High Courts of Allahabad and Calcutta that a 
sale in execution without giving the notice required 
by this rule wa6 absolutely void and without juris¬ 
diction. The High Court of Madras, on the other 
hand, held that the absence of notice was only a 
material irregularity and that the sale was only 
voidable, and not void. In this state of conflict of 
authorities the Privy Council decided the case of 
Malkarjun v. Narhan 16 .... The decision came 
to be regarded in India as one equally applying to a 
total omission to issue notice and as laying down the 
law that, even in the absence altogether of any 
notice there was only a material irregularity and 
not a want of jurisdiction .... Accordingly, the 
Calcutta High Court changed its original view and 
held that an omission to give notice under the rule 
was only a material irregularity rendering the execu¬ 
tion sale voidable. The Allahabad and Madras High 
Courts also began to hold the same view. This view 
held the field till the Privy Council had occasion to 
clarify the whole position in Raghunath Das v. 
Sundar Das 2 (in 1914). . . . After this decision, all 
the High Courts except Madras veered round to 
their old view. The Madras High Court, however, 
still continued to hold that the sale was only void¬ 
able and not void .... The matter came up before 
a Full Bench of the Madras High Court, which 
finally laid down that a sale under the circumstances 
mentioned above was void for want of jurisdiction 
and not merely voidable (47 Mad. 288). 5 This view 


was affirmed by another Full Bench of the same 
High Court in Kanchamalai Pathar v. ShaJiaji 
Rajah Saheb (59 Mad. 461) 1 in which it was held 
that even if the judgment-debtor died after the pro¬ 
perty had been attached and ordered to be sold, the 
absence of notice to the legal representative under 
this rule would render the sale void.” 

“Thus,” say the learned commentators, 

“it may now be taken as well settled that in cases 
of a total omission to issue a notice under the rule 
the sale is absolutely void and not merely voidable.” 

This summary seems to me to be an over¬ 
simplification of the position. The real posi¬ 
tion has, to my mind, been more accurately 
put by Macpherson J. in F. E. Chrestien v. 
Jaideo Prasad (15 P. L. T. 273) 23 : “There is 
much conflict on the point of law and no clear 
lead.” 

I cannot notice all the cases on the point, 
but it is, I think, advisable to refer to a good 
many of them. In 1889 it was laid down by 
the Chief Justice of the Madras High Court 
and Wilkinson J. in Biyyakka v. Fakira 
(12 Mad. 211) 3 * that if an order for possession 
was made prior to the death of the judgment- 
debtor there was no necessity for the decree, 
holder to bring any other person on the record 
between the date of that order and the date on 
which the order was executed. The learned 
Judges held that S. 234 (now S. 50) had nothing 
to do with such a case. 

In the same year came a most important 
decision of a Full Bench of five Judges of the 
Allahabad High Court presided over by Sir 
John Edge, namely, Sheo Prasad v. Hira 
Lal (12 ALL. 440).- u This was a case not of 
failure to issue notice on the legal representa¬ 
tive but of failure by the decree-holder to 
implead him. The attachment had taken place, 
and the order of sale had been made in the 
lifetime of the judgment-debtor. Sir John 
Edge held that S. 234 (S. 50) had no applica¬ 
tion in such a state of affairs. Ho said ho could 
find nothing in the Code of Civil Procedure 
to warrant the suggestion that an attachment 
would abate on the death of the judgment- 
debtor, or that his death would render it 
necessary for the judgment-creditor to take 
any steps to keep in force an attachment of 
property made in the lifetime of the judgment^ 
debtor .... 

“If the judgment-debtor's property is under attach¬ 
ment the execution of the decree can proceed against 
such property, but if at the time of the death of the 
judgment-debtor his property is not under attach¬ 
ment, the judgment-creditor must, except in the case 
of a decree under S. 89, T. P. Act, proceed under 
S. 234 (S. 50), if he desires to executo his decree 
against property which was of the judgment-debtor 
in his lifetime and which came into the hands of his 
legal representative at his death, or if he desires to 
make the legal representative personally liable by 
showing that property which was of the judgment- 
debtor came to the ha nds of the legal representative 

38. (’89) 12 Mad. 211. 
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and was disposed o£ by him otherwise than '‘duly’ 
within the-meaning of that section.” 


He added : ^ % ^ 

‘•I do not find in the Code of Civil Procedure any 
provision requiring notice to be given personally to a 
judgment-debtor or his legal representative of a sale 
of property under attachment .... I can find no 
section in the Code which provides that the legal 
representative, any more than a stranger whose pro¬ 
perty is sold, is to get notice of the sale of property 
under attachment, except as one of the public by the 
proclamation of the sale which is required under the 
Code .... To hold otherwise would be to impose 
upon the purchaser at an auction sale under a de¬ 
cree, the necessity of ascertaining before he paid the 
purchase-money whether the judgment-debtor was 
alive at the actual moment when the sale took place, 
or the risk of losing the purchase-money which he 
paid and the property in respect of the purchase of 
which that money was paid, and would in any event 
render it difficult for such a purchaser to maintain 
his title under his sale-ccrtiticate if subsequently 
challenged by the legal representative of the deceased 
judgment-debtor, the exact date of whose death it 
might be impossible for the purchaser to ascertain or 
prove.” 


Three of the other Judges concurred, and the 
fourth held the sale merely voidable. 

It has been in several decisions sought 
subsequently to distinguish this case on the 
ground that it was based on the old S. 234 
where the words used in sub-s. (l) were “If a 
judgment-debtor dies before the decree has 
been fully executed/* whereas in s. 50 of the 
present Code the wording is “before the decree 
has been fully satisfied.’* There were Allaha¬ 
bad decisions based on the view that as soon 
as the attachment was made the decree was 
fully executed, and the change may have been 
made to disapprove those decisions; but, in 
my opinion, it would be wrong to say that the 
reasoning of Sir John Edge depended on the 
wording of the old section and is inapplicable 
to the new. This was also, it may be noticed, 
the opinion of Varadachariar J. in Kancha - 
malai Pathar v. Shahaji Rajah Saheb (59 
Mad. 461). 1 At p. 487 he says : 

4 _I am not persuaded that tbo reasoning in Sheo 
I rasad y.ffira Latvia necessarily precluded by the 
substitution of the word ‘satisfied' in S. 50 of the 
new Code for the word ‘executed 1 in the old Code.” 

It is true that the learned Judge went on to 
difisent from the view taken in Sheo Prasad 
v. Hira Lal“ 9 upon other grounds. 

Soon after this, in 1892, came the Calcutta 
case, which was later referred to by the Privy 
&>nncil in Baghunath Das's case 2 namely, 

n°?Z l <™ hU ? de \x? iatterjee v - Gunamoni 
Dast (20 cal. 370) 18 in which it was held that 

he issuing of the notice required by s. 248 

1°' I 1 ’ CivU C., is a condition prece¬ 
dent to the execution of a decree against the 

,° f “ deCeafl0<i Hgment- 
debtor. It is interesting to notice that Nor- 

na j says m the course of his judgment: 

I suppose I may fairly say all the ^ have been 


brought to our notice. I conks* that there appears 
to me to be an apparent contradiction between some 
of them." 

Divergence had made its appearance even then. 

In 1697, in another Allahabad case, Madho 
Prasad v. Kesko Prasad (19 ALL. 337)' H Sir 
John Edge and Blair J. held that applications 
for the execution of a decree mode after the 
death of the judgment-debtor and without 
either any representative of the judgment- 
debtor being brought upon the record, or there 
being any subsisting attachment of the pro- 
l>erty against which execution is sought, are 
not good applications for the purpose of sav¬ 
ing limitation. Sir John Edge said that this 
was a case to which Ss. 234 and 248 of the Code 
applied, and the proceedings were ineffectual. 

“There is quite sufficient irregularity in the execu¬ 
tion of decrees in this country without our introduc¬ 
ing the novel system that a decree can be executed 
against the estate of a deceased judgment-debtor 
without any notice to his representative and without 
any one to protect the property being brought upon 
the record.’’ 

It is thus apparent that Sir John Edge was 
in favour of making a clear distinction be¬ 
tween cases where fresh execution is applied 
for against the legal representative and cases 
like Sheo Prasad v. Him Lal , 20 where all 
that was done was to carry out the sale with¬ 
out notice, which had already been ordered 
before the judgment-debtor’s death. 

In 1900 camo Malkarjun's case (27 I. A. 
216 ) 18 where it was held by the Privy Council 
that when execution was applied for against 
a wrong person as legal representative and 
notice was issued on that person instead of 
on the real legal representative the sale never¬ 
theless was only irregular, and not void in 
the sense of being without jurisdiction. This, 
it should be noticed, was a case of an appli¬ 
cation for execution against the legal repre¬ 
sentative, and not a case of death without 
substitution in the course of the execution 
proceedings. The Privy Council held that an 
error of the Court in deciding who was the 
legal representative could not destroy the 
Court’s jurisdiction. In the course of the judg¬ 
ment, Lord Hobhouse observed that to treat 
such an error as destroying the jurisdiction of 
the Court would bo calculated to introduce a 
great confusion into tho administration of tho 
law, that a purchaser could not possibly judge 
of such matters even if ho knew the facts, and 
if he was held to be bound to inquire into tho 
accuracy of the Court’s conduct of its own 
business no purchaser at a court sale would bo 
safe. He distinguished this case from tho case 
where neither the debtor nor his estato had 
been ever made subject to the decree of tho 
Court, where the liability had never been 
established and the process of execution had 
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nothing to rest upon. “In such a case,” said 
Lord Hobhouse, 

“the Court actually bad not the jurisdiction which 
it purported to exercise. It is a different matter when 
the Court has by its decree established the debtor’s 
liability and is in the process of working it out 

against his estate.There can bo no 

question that omission to serve notice on the legal 
representative is a serious irregularity, sufficient by 
itself to entitle the plaintiff to vacate the sale. But 
there may be defences to such a proceeding, and 
justice cannot be done unless those defences are 
examined by legal methods.” 

Consequently a suit or an application under 
the Code was necessary to set aside the sale. 

This case is clear authority for the propo¬ 
sition that actual notice to the legal represen¬ 
tative is not necessary to give jurisdiction. In 
certain circumstances the sale may be with 
jurisdiction even though the actual legal re¬ 
presentative has neither been served with 
notice nor received information. 

In 1910, in Livinia Ashto?i v. Madhab - 
moni Dasi (ll c. L. J. 489), 17 we find Mooker- 
jee and Teunon JJ. # saying : 

“The case of Malkarjun v. Narhari 15 j g autho¬ 
rity for the proposition that a sale held without issue 
of a notice under S. 248, Civil P. C., is not a nullity 
and cannot be ignored by the party whose property 
has been sold as if the sale had never taken place; 
but such omission is a serious irregularity which 
makes the sale voidable.” 

I draw attention to one passage in the judg¬ 
ment of Mookerjee J. At page 499 he said : 

‘‘The provisions of S. 248 have been borrowed 
from the English procedure for a writ of scire facias. 
In England it is well settled, that if execution is 
issued of a judgment without issue of a notice where 
such notice is essential, the execution is not neces¬ 
sarily a nullity, though it would be set aside as 
wholly irregular if proceedings had duly been taken 
in that behalf : Blanchcnay v. Burt ((1869) 4 Q. B. 
707»»), Good Title v. Bad Title ((1813) 9 Dowling 
1009*°). The same rule has been adopted in the 

American Courts.in which it was ruled that 

if a writ of scire facias has not been served out, the 
sale is nevertheless valid till it is avoided; in other 
words, it is an irregularity which is waived by failure 
to move to quash the writ.” 

In 1913, in another Calcutta case, Bepin 
Behary Bera v. Sasi Bhusan Datta (18 
C. W. N. 7G6 25 ) it was held that in a sale under 
the Public Demands Recovery Act, where the 
Court was apprised of the death of one of the 
judgment-debtors but the property was never¬ 
theless sold without notice to the legal repre¬ 
sentatives, the sale was not a nullity but only 
voidable. The learned Judges relied upon Sheo 
Prasad v. Ilira Lal 29 and Malkarjun s 
case . 1 ' 0 

In 1914 came the well-known Privy Council 
case, Raghunath Dasv . Sundar Das Khetri 
(411. A. 251) 2 where Lord Parker of Wadding- 
ton said : 

“As laid down in Gopal Chundcr Chatterjec v. 
Gunamoni Dasi (20 Cal. 370),a notice under 

39. (1869) 4 Q. B. 707. 

40. (1813) 9 Dow. 1009. 


S. 248 of the Code is necessary in order that the 
Court should obtain jurisdiction to sell property by 
way of execution as against the legal representative 
of a deceased judgment-debtor.” 

The first thing which I wish to say about 
this case is that Sir John Edge, whose judg¬ 
ment in Sheo Prasad v. Ilira Lal 29 I have 
dealt with, was a party to this decision of the 
Privy Council, and it seems to me extremely 
unlikely that Sir John Edge would have al¬ 
lowed himself to be a party to anything really 
inconsistent with his decision in Sheo Pra¬ 
sad's case 29 without that case being first 
noticed. It is not unreasonable to infer that if 
properly understood Raghunath Das's case 2 
is not inconsistent with Sheo Prasad's case 20 
The only other thing which I wish to say 
about this case is that it was a decision upon 
the old S. 248 which did not contain the pre¬ 
sent sub-s. ( 2 ) allowing the Court to dispense 
with the notice at its discretion. 

In 1916 we find a curious Calcutta case, 
Shyam Mandal v. Satinath Banerjee (44 
Cal. 954) 11 in which Mookerjee J. sitting with 
Cuming J. without any reference to his pre¬ 
vious decisions where he had taken an oppo¬ 
site view said: 

“It was pointed out by the Judicial Committee in 
Raghunath Dasy. Sundar Das Khetri (411.A.251) 3 
that the notice prescribed by S. 248 of the Code of 
1882 (now replaced by O. 21, R. 22) is necessary in 
order that the Court should obtain jurisdiction to 
roceed against the property of the judgment-debtor 
y way of execution. The omission to give notice, as 
required by the rule, is not a mere irregularity 
which makes the proceeding voidable, but is a defect 
which goes to the root of the proceeding and renders 
it void for want of jurisdiction.” 

In 1918 there was an interesting Oudh case, 
Kaniz Mehdi Begam v. Rasul Beg (A. I. R. 
1918 Oudh 379), 31 in which the case of a mort¬ 
gage decree was distinguished from that of 
a money decree. The learned Judges were 
pressed with Raghunath Das's case , 2 and 
they said : 

“It will be noticed, however, that the decree 
which was before their Lordships in that case, 
though passed originally on a mortgage, was not a 
decree for sale under the mortgage but a simple 
money decree. Now there is a broad distinction to 
bo drawn between a sale under a mortgage decree 
and an attachment and sale under a simple money 
decree. A mortgage decree directs the sale of the 
particular property described in it and the jurisdic¬ 
tion to sell is derived from the decree itself.” 

In an Oudh case of 1920, Mt. Masuman v. 
Gulzari Lal (A.I.R. 1920 Oudh 178), 41 Daniels 
A. J. C. said : 

“At the same time I differ from the view token in 
the Madras cases that the sale under such circum¬ 
stances is an absolute nullity, and agree with the 
view which has found favour alike in Allahabad, 
Bombay and Calcutta that it is at most an irregular- 
ity which would justify the sole being set aside by 
any person prejudiced thereby. The position is en - 

41. (’20) 7 A. I. R. 1920 Oudh 178 : 23 O. C. 218 : 
58 I. C. 549. 
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tirely different from that of a decree being passed or 
a fresh execution taking place against a person who 
was not a party. Here the property of the deceased 
judgment-debtor was liable for satisfaction of the 
decree and that property had already been brought 
into the custody of the Court for the purpose of 
satisfying the decree/* 

This was a case where the judgment-debtor 
had died after the attachment. 

Reference was made in the above case to 
the Madras view; but in the very same year, 
in Sitaramayya v. Gopalakrishnamma 
(A. i. B. 1920 Mad. 1034h 4 " a Division Bench 
of the Madras High Court held that whero 
there is a subsisting attachment and a Court 
proceeds to sell the property in pursuance of 
that attachment it would not be acting with¬ 
out jurisdiction if no notice is given of the ap¬ 
plication for an order for sale. The absence 
of notice is a mere irregularity, and does not 
render the sale null and void. This was a 
case where execution was taken out more than 
one year after the decree. The learned Judges 
drew' special attention to the distinction in 
law between an application for execution and 
an application for taking a step.in-aid of 
execution. 


ties here to the contrary which preclude such a view 
being taken here/* 

He then went on to refer to Raghunath 
Das's case . 2 

In 1925 the question was considered by a 
Bench of the Patna High Court in Barham, 
deo v. Saligratn (G P.L.T. G7), 21 and it was held 
by Ross and Kulwant- Sabay JJ. that where 
the judguient-debtor dies after attachment and 
issue of sale proclamation, and his legal re¬ 
presentatives are not brought on the record, 
the auction-sale is not null and void but i3 
merely irregular and can only be set aside 
upon appropriate proceedings being taken 
within the period of limitation. This was a 
case where the execution proceeded in the 
name of the deceased judgment-debtor. The 
learned Judges relied mainly upon Sheo Pra¬ 
sad v. Hira Lal . 29 

In 1926 came another Calcutta case. In 
Hara Prasad Gainv. Gopal Chandra Gain 
(31 c. w. N. 299), 28 a Division Bench held that 
the death of the judgment-debtor after attach¬ 
ment of property and before sale does not 
necessarily invalidate the sale. In this case 
also Sheo Prasad v. Hira Lal 2J was relied 


As against this, in 1922, in Raghunatha- 
sami Ayyangar v. Gopauj Rao (A. I. R. 1922 
Mad. 307), 4 another Bench of the Madras High 
Court, in the case of a mortgage decree, held 
that where the procedure laid down by S. 50, 
Civil P. C., had not been followed the sale 
was a nullity and did not require to be set 
aside. 

Next year, in 1923, came the important Full 
Bench decision of the Madras High Court in 
Rajagopala Ayyarv. Ramanujachariar (47 
Mad. 288 ) . s The Full Bench held that in a cose 
where notice under o. 21 , R. 22 , Civil P. C., has 
not been issued and the omission is due not to 
the fact that sub-r. ( 2 ) has been applied but to 
the fact that notice was not asked for, a sale 
held in execution is a nullity and not merely 
voidable, but is void only as against the per¬ 
son to whom notice should have been but wa 3 
not issued. It is noticeable that Sir Walter 
.H® Schwabe, C. J. in his decision remarked- 
: n J: J ™ atter wec ? free authority 1 should 

the v, ew that non-compliance with tho 
protons o f 0 21, R. 22, was a Material irxeT 
lAnty, and not an illegality which will make the 
sul^uent sale a nullitT In England the“ was a 

^iear TnYT* “ft* j ud S ment3 after o lapse of 
ord« f 0 r i, n / ay u“ ld not 1x3 executed unlisT an 
obSnS kD °.T n 113 a *» ra was first 

JSESBdbsequent^aodein 

sa (a 

- 1 p - 97 ’ b at m m y judgment, there are authori- 
4 5 2 3 PS \ti l - B - 1920 1084 : 43 Mad. 57 : 


upon. 

In 1927 there was a decision on the point 
in the Calcutta High Court by Sir George 
Rankin C. J., and Mitter J. in Tarangini Debi 
v. Raj Krishna Mondal (82 C. W. N. 418). 27 
The judgment was delivered by Sir George 
Rankin, and it was held that where the judg¬ 
ment-debtor dies after the sale proclamation 
and notice of attachment have been served on 
him it is proper thereafter to bring his repre- 
sentatives on the record in the execution pro- 
ceedings, but failure to do so is an irregularity 
and no more and does not make the sale void. 

In 1928 came what is, to my mind, a very 
important Privy Council case, namely, Jang 
Bahadur y.Bank of Upper India Limited 
(551.A. 227). 3 ' This was a case where tho decree 
had been transferred to another Court for exe¬ 
cution. After that, the judgmeut-debtor died. 
Section 50 provides that tho application to 
proceed against the legal representative is to 
be made to the Court which passed the decree; 
but an application was made not to that Court 
but to the transferee Court. The latter issued 
notice, but no application had been made to 
and no notice had been issued by the only 
Court entitled under S. 50. Tho legal repre- 
sentative, however, made no objection to tho 
transferee Court making the order. Their 
Lordships held that what had happened was 
merely an irregularity in procedure which 
could be waived and had been waived. In the 
course of his judgment Lord Sinha said : 

,,i udgme “ t ' debtor dies before any suoh certi- 

SS whi e r °^°n y Court to tho 

Oourt which passed tho decree that the decree has 
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been executed) is issued, the Court of transfer does 
not lose its jurisdiction over the execution proceed¬ 
ing, which does not abate by reason of the death. 
But before execution can proceed against the legal 
representative of the deceased judgment-debtor the 
decree-holder must get an order for substitution from 
the Court which passed the decree; this is a matter 
of -procedure and not of jurisdiction' 1 (the italics 
are mine). “The jurisdiction over the subject-matter 
continues as before, but a certain procedure is pre¬ 
scribed for the exercise of such jurisdiction. If there 
is non-compliance with such proceduro the defect 
may be waived, and the party which has acquiesced 
in the Court exercising it in a wrong way cannot 
afterwards turn round and challenge the legality of 
the proceedings. n 

In the same year the point came before 
Kulwant Sahay and Macpherson JJ. of the 
Patna High Court in Fakhrul Islam v. Rani 
Bhubaneshwari Kuer (7 Pat. 790) r 2 It was 
held that though ordinarily a sale without 
service of notice under O. 21, R. 22 is without 
jurisdiction, nevertheless if a notice has in fact 
1 )een issued and the judgment-debtor though 
not served has appeared and contested the 
execution, the object of R. 22 has been achieved 
and the Court has jurisdiction to hold the sale. 

There was another Madras case, also in 
1928, Ramnathan Chettiar v. Ramanandan 
Chettiar (A. I. R. 1929 Mad. 275), 45 in which a 
Division Bench held that the mandatory char¬ 
acter of the provision for notice under o. 21, 
R. 22, applies only where the application for 
execution is being first taken out. The learned 
Judges said : 

“It is obviously not the law that the moment a 
judgment-debtor in au execution petition dies, the 
Court loses jurisdiction in the matter and the execu¬ 
tion petition collapses. . . If it were to be held other¬ 
wise, then a meticulous and ridiculous inquiry into 
perhaps the exact minute of the party’6 death might 
be necessary, whether, for example, the death was 
just at the time when the property was being knock¬ 
ed down to the highest bidder or at the time of the 
confirmation of the sale.” 

They held that the death of the judgment- 
debtor during the pendency of the execution 
proceedings does not entail in law the issue of 
a fresh notice to his legal representatives, un¬ 
less the result of the death of the party to 
whom notice was originally issued is to leave 
no one at all on the record to represent the 
estate and thus to effect the disappearance of 
the estate from the jurisdiction of the Court. 

In 1930, in Srishchandra Nandi v. 
Rahatannessa Bibi t 58 Cal. 825,° a Division 
Bench consisting of Mukherji and^Mitter JJ. 
followed Ragliunath Das's case,“ and held 
that an auction-sale held in execution of a 
mortgage-decree without serving notice under 
O. 21, R. 22, on one of the judgment-debtors 
does not bind the share of that particular judg¬ 
ment-debtor; but it was also held that the sale 
was void only as regards the share of that 
particular judgment-debtor, and was not voi d 

43. (’29) 10 A. I. R. 1929 Mad. 275 : 117 I. C. 705. 


in its entirety. It is significant that Sir Man- 
matha Nath Mukherji in delivering the judg¬ 
ment said : 

“it is perhaps too late to contend that, in view of 
the insertion of sub-r. (2), nothing corresponding to 
which there was in S. 248 of the Code of 1882, what 
was under the Code of 1882 regarded as want of juris¬ 
diction should now only be regarded as an irregula¬ 
rity." 

But at the same time he added that he found 
it very difficult to reconcile the view* as to 
absolute want of jurisdiction with what the 
sub-rule says, since the sub-rule leaves it en¬ 
tirely to the Court in a case, in which in the 
exercise of its discretion it considers that the 
issue of such notice would cause unreasonable 
delay or defeat the ends of justice, not to issue 
that notice. “Of course,” he said, 

“the Court has to record its reasons for dispensing 
with the notice and that is obligatory; but it has 
been held (he referred to two cases) that omission in 
that respect is a mere irregularity." 

The same year and month, August 1930, 
came another Calcutta decision, by Rankin 
C. J. and Ghose J., namely, Chandra Nath 
Bagchi v. Nabadip Chandra Dutt t 35 C.W.N. 
9."* This was a case where no notice had l>een 
served under o. 21, R. 22, though the execution 
was more than a year after the date of the 
decree, but despite the failure to issue notice 
the judgment-debtors appeared and actively 
contested the execution proceedings. The ques¬ 
tion was in such circumstances did the failure 
to issue notice go to the root of the jurisdic¬ 
tion ? The Court held that it did not. Sir 
George Rankin in the course of his judgment 
said that it was quite unnecessary to push the 
abstract logic of the case of Ragliunath Das 
v. Sunder Das Khetrr to this ridiculous ex¬ 
treme. He referred to the Patna case I have 
just noticed, Fakhrul Islam v. Rani Bhu - 
baneshwari Kuerr with approval, and said: 

“It appears to me to be merely piling unreason 
upon technicality to bold upon the circumstanoes of 
this case that it is open to the judgment-debtore on 
these grounds to object to the jurisdiction of the 
Court because they have not got a formal notioe to 
do something, namely, to dispute the execution of 
the decree when in point of fact they were busy dis¬ 
puting about it .... for the best part of the last two 
years." 

In 1931 , the question came before the Patna 
High Court again in Smith v. Kailash Chan- 
dra Chakraverty , 11 Pat. 241. 6 Wort J. held 
that R. 22 also contemplates the case where 
the execution is levied in the first instance 
against the judgment-debtor and subsequently 
after his death the decree is sought to be exe¬ 
cuted against his legal representative, and that 
a notice calling upon the legal representative 
to show cause why substitution should not be 
made is not a proper notice as contemplated 
by R. 22, and the failure to servo a proper 
notice renders the sale invalid. It is to be 
noted, however, that in this case there had been 
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an application under o. 21, R. 90, to set aside 
the sale, and Wort J. concluded by saying 
“the sale must be set aside." Moreover, Fazl 
Ali J. (as he then was) in agreeing to the 
appeal being allowed proceeded upon the basis 
that the notice under o. 21 , R. 22 , such as it 
was, had not been properly served. 

In 1931 also there was a case of the Pesha¬ 
war Judicial Commissioner’s Court, Muham¬ 
mad Zaman v. Sher Muhammad, 144 I. c. 
14,** in which it was held that the notice under 
O. 21, R. 22, Civil P. C., is necessary in order 
that the Court should obtain jurisdiction to 
sell property by way of execution as against 
the legal representatives of the deceased judg- 
mentdebtor, and a sale without issuing such 
notice is null and void and not merely irregu¬ 
lar. This decision was based upon Raghunath 
Das’s case . 2 

In 1932 there was the Patna case of F. E. 
Chrestien v. Jagdeo Prasad (15 P.L.T. 273) 23 
in which Macpherson and Dhavle JJ. held 
that where there are circumstances in which, 
even apart from sub-s. (2) of 0. 21, R. 22, the 
notice under sub-s. (l) can be dispensed with, 
the failure to issue the notice does not go to 
the jurisdiction of the executing Court. The 
jurisdiction of the executing Court would not 
be destroyed by an error in the notice as 
to the residence of the judgment-debtor. The 
reference to the circumstances in which the 
notice could be dispensed with was to the 
previous Patna case of Fakhrul I slain v. 
Rani Bhubaneshwari Kuer 22 which I have 
already noticed. This decision proceeded upon 
the basis that what can be dispensed with 
cannot be a matter of jurisdiction. 

I next come to a most important Madras 
case which was decided in 1935, namely, Kan- 
chamalai Pathar v. Shahaji Rajah Sahib 
(59 Mad. 461.) 1 In that case a Full Bench of 
five Judges of the Madras High Court, in a 
case where in execution of a money-decree 
property was attached and after the pro¬ 
clamation of sale was settled and the order 
for sale was passed the judgment-debtor died, 
but no application was made under S. 50, and 
no notice was served on the legal represents, 
tives under o. 21, R. 22, held that the sale was 
void and not merely voidable. In this case the 
question was dealt with at great length by 
\ aradachariar J., and the decision was based 
not alone upon Raghunath Das's case 2 but 
also upon the general principle that the Court 
cannot sell the property of a dead man. Ref¬ 
erence was made both by Varadachariar J. 
and by Cornish J. to In re Shephard-, Atkins 
v. Shephard ((1890) 4$ ch. D. 18I) U and the 
following passage from the judgment of Cotton 
Ju. J., was quoted : 

44. (’88) 20 A. I. R. 1933 Pesh. 41: 144 I. C. 14. 


“It is quite new to me to hear it alleged that there 
is anything in the rules to enable the Court to make 
an order against a person who is not a party to the 
action. It is against all principle to proceed against 
him until he bus been brought before the Court or 
all proper steps to bring him before the Court have 
been taken ineffectually." 

With the greatest respect it seems to me 
that sufficient importance was not attached 
by these learned Judges to the fact that the 
decision in question proceeded upon the ground 
that an application for the appointment of a 
Receiver, with which the Court was concerned, 
was not an application in execution, hut an 
application in the action and so was governed 
by the principles governing devolution of par¬ 
ties in actions, and not in execution. It will 
be noticed that the expression used by Cotton 
L. J. in the passage quoted was against a per- 
son who is not a party to the action. The 
distinction which this case illustrates was 
emphasised by Lord Hobhouse in Malkar- 
juns case. 15 

In 1937 there was another Patna case, Rani 
Brajobala Debi v. Thakur Madhusudan 
Singh (a.i.r. 1938 Pat. 162), 20 in which Fazl 
Ali J. (as he then was), sitting with Row¬ 
land J., held that the absence of notice under 
O. 21, R. 22, goes to the root of the jurisdiction 
of the executing Court. This was a case where 
the notice was necessary merely because exe¬ 
cution had been applied for more than a year 
after the date of the decree, and the executing 
Court had dispensed with the notice owing to 
an erroneous report mode by the office. The 
previous conflicting decisions upon the ques¬ 
tion were not, however, referred to. 

In 1940, the question came up again in 
Patna before a Full Bench consisting of Har¬ 
ries C. J., Dhavle and Manohar Lall JJ. in 
Hari Prasad Singh v. Lalbehari Saran 
Singh (19 Pat. 618). 2 * This was a case under 
the Bihar 'and Orissa Public Demands Re- 
covery Act, 1914. The certificate-debtor had 
died between the date of the service of notice 
on him under S. 7 of the Act and the date of 
the actual sale and the sale was held with¬ 
out any notice to the legal representatives. 
Dhavle J. in a lengthy judgment, after exa¬ 
mining most of the previous decisions of tho 
various High Courts, held that the sale in 
respect of the share of the deceased certificate- 
debtor was not null and void; but the other 
two learned Judges held that it was not neces¬ 
sary in the case to decide that question and 
preferred to refrain from expressing a definite 
opinion. 

In 1941, in Durga Singh v. Sugambar 
Singh (22 P.L.T. 620) 7 a Division Bench of the 
Patna High Court consisting of Harries C. J. 
and Fazl Ali J. (as he thon was) went so far 
as to hold that mere issuo of the notice undor 



24 Patna 


Ajab Lal v. Hari CHARAN (FB) (Meredith J.) 


O. 21, R. 22, is not sufficient. The Court must 
be satisfied that the notice has been served on 
the person whom the Court regards as the 
proper recipient of the notice, otherwise the 
subsequent sale is wholly without jurisdiction. 
We are not told whether the notice was re¬ 
quired by reason of execution being more than 
one year after the decree, or because it is now 
required in all cases under the amended Patna 
rule. The only cases referred to were Ragliu- 
nath Das's case 2 and Malkarjun s case, 15 
and no reference was made to the previous 
Patna decisions in which a different view had 
been taken. 

Lastly, I will refer to a Calcutta case de¬ 
cided in 1942, Faizaddi Talukdar v. Rezia 
Begum (i.l.r. (1942) 2 Cal. 262). 8 In this case 
the fact of the death of the judgment-debtor 
had apparently not been brought to the notice 
of the decree-holder, with the result that the 
legal representatives were not brought on the 
record. The death had taken place before the 
publication of the sale proclamation. Reliance 
was placed, in support of the contention that 
the sale was merely voidable, on Sir George 
Rankin’s judgment in Tarangiiii Debi v. Raj 
Krishna Mondal (32 C. W. N. 418). 27 Edgley 
and Akrain JJ. held that the failure to bring 
the representatives on record rendered the sale 
void. They followed the Madras Full Bench 
case, Kanchamalai Pathar v. Shahaji 
Rajah Sahib (59 Mad. 461), 1 and in regard to 
Sir George Rankin’s judgment they simply 
observed that apparently his attention was not 
directed to the decision of the Privy Council 
in Raghunath Das's case ' 1 It is a little sur¬ 
prising to find a Division Bench in effect over¬ 
ruling a previous Division Bench decision of 
the same Court upon the ground that Sir 
George Rankin in 1927 was not aware of a 
well-known Privy Council decision of 1914. 

I now proceed to an examination of the 
problems that arise out of the reference. In¬ 
evitably in the course of examination of the 
previous decisions I have here and there hint¬ 
ed at my own opinion. I take first the question 
of the effect of failure of the Court for some 
reason to issue the notice under O. 21, R. 22, 
though the application under S. 50 has been 
made; that is, the case of failure of notice 
though not of failure to implead. This is the 
bare question whether the issue of notice under 
O. 21, R. 22, is the basis of jurisdiction or 
merely a rule of procedure. My view is that 
it is a rule of procedure, and that the word 
“shall" is used merely in the directory sense, 
as it was in O. 21, R. GG. So far as I am aware, 
it has never been held that the failure to issue 
notice under O. 21, R. 6G, goes to the root of 
the Court’s jurisdiction. 

My first reason for this view is the insertion 
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in the Code of 1908 of sub-r. ( 2 ) enabling the 
Court in certain circumstances in its discre¬ 
tion to dispense with the notice. 'Whatever 
may have lien the position with regard to the 
old S. 24S, I fail to understand how anything 
that can be dispensed with can go to the root 
of the Court’s jurisdiction. A Court surely 
cannot dispense with its own jurisdiction. I do 
not agree with the view taken in the Madras 
Full Bench cases that the insertion of sub¬ 
rule (2) makes no difference. On the contrary, 
it seems to me a clear indication by the 
Legislature of its intention that the notice was 
not the foundation of jurisdiction. I may here 
notice the interesting fact that several of the 
High Courts have since themselves taken care 
to make it even plainer, by amending 0 . 21 , 
R. 22, that the intention was not to make the 
issue of notice the foundation of jurisdiction. 
Thus, the Calcutta High Court has added sub¬ 
rule (3) as follows ; 

“(3) Omission to issue a notice in a case where notice 
is required under sub-r. (1) or to record reasons in a 
case where notice is dispensed with under sub-r. (2), 
shall not affect the jurisdiction of the Court in exe¬ 
cuting the decree." 

The Allahabad High Court has added a pro¬ 
viso to sub-r. (2): 

"Provided that no order for the execution of a de¬ 
cree shall be invahd by reason of the omission to 
issue a notioe under this rule, unless the judgment- 
debtor has sustained substantial injury by reason of 
such omission." 

The Lahore High Court has added at the 
end of the rule : 

"Failure to record such reason shall be considered 
an irregularity not amounting to a defect in juris¬ 
diction." 

The Madras High Court has added a pro¬ 
viso to sub-r. (2) : 

"Provided that no order for execution of a decree 
shall be invalid owing to the omission of the Court 
to record its reasons, unless the judgment-debtor has 
sustained substantial injury as the resuLt of such 
omission." 

The Nagpur High Court, like the Allahabad 
High Court, has added a proviso to sub-r. (2): 
"Provided thnt no order for the execution of a decree 
shall be invalid by reason of the omission to issue a 
notice under this rule, unless the judgment-debtor 
has sustained substantial injury by reason of such 
omission." 

In Oudh the same proviso has been added. 

I think in endeavouring to arrive at the 
intention of the Legislature in enacting S. 24S 
and O. 21, R. 22, it is permissible to look at the 
history of the provision. There can be no 
doubt at all that in this provision and in S. 50 
the Legislature was copying English practice 
and introducing something to corresi>ond to 
the old English judicial writ of scire facias, 
the place of which ha^ since been taken sub¬ 
stantially by O. 42, R. 23 of the Rules of the 
Supreme Court. The fact that scire facias had 
to issue in cases, inter alia, where execution 
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was taken out more than a year and a day 
after the decree, or where there had been a 
change in parties so as to involve execution 
against or by legal representatives, and that 
S. 248 related practically to similar circum¬ 
stances is surely very significant. A very in¬ 
teresting discussion of this question is to be 
found in a Calcutta case of 1909, Jogendra 
Chandra Bog v. Shy am Das (36 Cal. 543). 45 
Mookerjee J. says (552): 

“If now we bear in mind the essential features of 
a writ of scire facias and of the result to be gained 
by a recourse to it, it is by no means difficult to 
identify it substantially with the procedure embodied 
in S. 218, Civil P. C. The object of this procedure as 
also of the procedure embodied in the corresponding 
S. 216 of the Code of 1859, was to give notice, so ns 
to prevent undue surprise to a judgment-debtor, 
when more than one year had elapsed between the 
date of the decree and the application for execution, 
or when tho decree was sought to be enforced 
against the legal representative of the parly against 
whom the decree was originally made.*’ 


The importance of this lies in the fact that 
in England execution issued without a sc in 
facias was not a nullity, but voidable only : 
see Halsbury’s Laws of England, Edn. 2 , by 
Lord Hailsham, vol. 14, p. 8, Note ( 1 ) tc 
Para. 10. Reference is made to Blanchenaij 
v. Burt ((1869) 4 Q. B. 707) 30 and Spooner v. 
Payne ((1847) 11 Q. B. 136 40 at p. 141). 

I would also refer to Edwards on the Law 
of Execution, book l chap, l, s. 2 (v), p. 43 . 
The learned author quotes o. 42, R. 22 of the 
Supreme Court Rules: 

“As between the original parties to a judgment or 
order, execution may issue at any time within six 
years from the recovery of tho judgment or the date 
of the order.” 

and then goes on to say: 

“Before the passing of the C. L. P. Act, 1852, exe¬ 
cution must have been issued within a year and a 
day. If it were not so issued it was necessary to 
ukuc out a writ of scire facias to have the benefit 
OI the judgment. By analogy to tho old practice, it 
may be stated that if execution were to be issued on 
a judgment more than six years old, without any 
application or order under the next rule (R 23) 
Y ould not necessarily be a nullity! 
though it would be set aside os wholly irregular.” 

It is quite true that the reference was to 
execution of dormant judgments between 
original parties but it is, I think, to be noticed 
at o. 42, R. 28, which deals with four classes 
“l"* 3 , W,• (b). ( 0 ) aol (d), lumps together 
under (a) the case where six years have 
elapsed since the judgment or date of the 
order and the case where any change has 
token place by death or otherwise in tho 

**ZZ*2* c° r lia u ble to execut ion. I do 
not think, therefore, that any distinction can 

be drawn m this matter between these two 

daaaea of oases. Varadachariar J. in Kanclia. 

maUi Pathar v. Shahaji Rajah Sahib (59 

45. (’09) 86 Cal. 548: 1 1. 0. 168 ~-' 

48. (1887) 11 Q. B. 188. 


Mad. 461) 1 suggests that there is such a dis¬ 
tinction, but with respect I cannot find that 
the cases on the point referred to by him sup¬ 
port bis contention. There may be a distinc¬ 
tion in this respect that in the former class of 
cases absence of notice is not so seriously 
regarded. Edwards in the work cited, at p. 24, 
says, that the application under R. *23 is made 
ex parte in most cases, and he adds at p. 44 
that 

“it follows from Rr. 22 anil 23 that execution may 
issue at any time within six years, but that after 
that time leave is necessary. The writ of execution 
muy in all cases issue without notice to the execution 
debtor, notwithstanding the provisions of Order 44, 
Rule 13." 

Whereas he says at page 54, 

“on the devolution of liability of the person subject 
to the judgment or order the application for leave to 
issue execution, and where necessary for change of 
parties, is made on motion or summons, and not ex 
parte." 

It is one thing, however, to say that notice is 
necessary aud quite another thing to say that 
execution without notice is a complete nullity. 

I would also like to refer to the provisions 
of o. 17, Rule 4 of the Supreme Court Rules. 
This rule runs as follows : 

“Where by reason of marriage, death or bankruptcy 
or any other event occurring after the commence¬ 
ment of the cause or matter and causing a change or 
transmission of interest or liability or by reason of 
any person interested coming into existence after the 
commencement of the cause or mutter it becomes 
necessary or desirablo that any person not already a 
party should be made a party or any person already 
a party should bo made a party in another capacity 
an order that tho proceeding shall be carried on be¬ 
tween the continuing parties and such new party or 
parties may be obtained ex parte on application to 
the Court or a Judge upon allegation of such change 
or transmission of interest or liability or such person 
interested having come into existence." 

It seems to me that the procedure contem- 
plated by the old writ of scire facias , or under 
o. 42, R. 23, is a matter of procedure, and not 
of jurisdiction. If so, is it an unjustifiable 
inference to hold that the corresponding pro¬ 
cedure provided for in Lidia by s. 50 and o. 21 , 
R. 22, is of the same character ? 

One test of whether a provision goes to the 
root of the jurisdiction is whether it can in any 
circumstances be waived. Quito apart from 
sub-r. (2) it seems clear that notice under R. 22 
of o. 21 can be waived if the judgment-debtor 
or the legal representative obtains notice in 
some other manner and acquires knowledge 
and appears to contest the proceedings. That 
•a surely the effect of Sir George Rankin’s 
decision in Chandra Nath Bagchi v. Naba- 
dip C/wwdro Dutt (35 C.w.N. 9), 2S where he 
holds that the formal notice is unnecessary if 
the circumstances indicate that there was 
notice in substance. That is surely also tho 
efiect of the Privy Council decision in Jana 
Bahadur v. Bank of Upper India, Limited 
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(55 I. A. 227), 37 whore Lord Sinha says (p. 233): 
‘‘before execution can proceed against the legnl 
representative of the deceased judgment-debtor the 
decree-holder must get an order for substitution from 
the Court which passed the decree. This is a matter 
of procedure and not of jurisdiction.*’ 

That is the effect too of the decision of this 
Court in Fakhrul Islam v. Rani Bhubane¬ 
shwar i Kuer (7 Pat. 700), 22 where the judg¬ 
ment-debtor though not served with a notice 
had appeared and contested the execution. It 
seems perfectly clear that even apart from 
sub-r. ( 2 ) the notice can in certain cases be 
waived or dispensed with. If that is so, it 
surely follows that the notice is not the basis 
of jurisdiction. If it is the issue of the notice 
which gives the jurisdiction, it may be asked 
— whence does the jurisdiction come where 
the notice is dispensed with under either sub¬ 
rule (2) or for other reasons, or where it is 
entirely unnecessary, as it was before the 1936 
Patna amendment in cases where execution 
was taken out against the judgment-debtor 
within one year of the decree ? 

It has been strongly argued by Mr. P. R. 
Das for the respondent that o. 21, R. 22, and 
especially in its present Patna form, contem¬ 
plates the issue of a notice only when the exe¬ 
cution petition is originally tiled, and not 
when substitution is made during the course 
of execution proceedings. It seems tome fairer, 
however, and more in accord with what seems 
to have been the intention of the Legislature, 
to regard O. 21, R. 22, as a provision for notice 
at any stage of the proceedings so as to give 
the legal representative an opportunity of 
showing cause. Apart from that, I do not 
want to base my decision upon any technical 
ground. For the reasons which I have already 
given I am of opinion that the failure to issue 
notice, while a serious irregularity, does not 
affect the jurisdiction of the Court so as to 
render a subsequent sale a complete nullity. 
If this involves hardship in some cases to the 
legal representative of a judgment-debtor, since 
under Art. 16G, Limitation Act, an application 
to set aside the sale is given the short period 
of limitation of one month (evidently to afford 
protection to bona fide purchasers), it must be 
remembered that the interests of the purchaser 
at court-auction sales are equally deserving of 
protection. It is hard enough to get reasona¬ 
ble bids at these sales, except perhaps by the 
decree-holder himself, and if there is to be 
this added insecurity in the purchaser’s title 
for a period which may extend to 12 years, 
and the necessity of his making what has 
been called in one of the cases I have cited 
“a meticulous and ridiculous enquiry” it is 
likely to make the public even more diffident 
of purchasing at such sales than it is at pre¬ 
sent. On the other hand, any hardship to the 


legal representative can be easily avoided by 
making S. 5, Limitation Act, applicable to 
applications to set aside sales by the legal re¬ 
presentatives of judgment-debtors. It is no 
doubt such considerations that have weighed 
with the High Courts which have made the 
alterations in o. 21, R. 22 that I have already 
noticed. 

The second question which I have propoun¬ 
ded is, what is the position where notice has 
been issued but not properly served ? What I 
have already said answers that question. If 
the sale is not a complete nullity where no 
notice has issued, then a fortiori it is not a 
nullity where there has issued a notice of some 
sort. Moreover, Malkarjuns case 15 is, I 
think, direct authority for the proposition that 
incorrectness of the notice issued, and its non¬ 
service on the proper person, does not affect 
the Court's jurisdiction. 

If it is said that on general principles any 
order passed by a Court against a person not 
before it should lx? regarded as a nullity, the 
answer is, I think, that it is quite enough if it 
is not regarded as binding upon the person in 
question. Take for example the case of an ex 
parte decree. The defendant subsequently 
comes forward under 0 . 9, R. 13, and establishes 
that he never received any notice of the pro¬ 
ceedings. The decree will, of course, be set 
aside; but the words used in O. 9, R. 13, are 
“set aside,” and no one has ever contended or 
could contend that the decree does not have 
to be set aside but can be ignored. 

The third case which I postulated is where 
there has been no notice under O. 21, R. 22, 
but there has been notice under some other 
provision of the law, or the representative of 
the deceased has otherwise acquired knowledge 
of the proceedings. If the proceedings are not 
a nullity, even where there has been no notice 
and no" knowledge, they cannot be a nullity 
where there is knowledge, and this case is 
directly covered by the reasoning of Sir George 
Rankin inChandra Nath Bagchiv.Fabadip 
Chandra Dutt (35 C. W. N. 9 s8 ) with which 
I respectfully agree. 

I have now dealt with the matter of O. 21, 
K. 22 and I turn to the question of failure of 
the decree-holder to implead the legal repre¬ 
sentative; to my mind an entirely different 
matter. The question of the issue of notice 
under O. 21, R. 22, only arises where an appli¬ 
cation is made to execute the decree, or to 
continue the execution, against the legal re¬ 
presentative. Where there is no such applica¬ 
tion, the question of notice cannot arise. 
There is no failure of the Court to do any¬ 
thing it ought to do. There is no non-comph- 
ance w ith O. 21, R. 22. The Court has done 
everything the law requires it to do, and done 
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it regularly, upon the materials before it. 
The non-compliance, on the contrary, is with 
the provisions of S. 50, and is on the part of 
the decree-holder. There may be cases where 
the conduct of the decree-holder has been com¬ 
pletely bona fide and where also there has 
been no negligence on his part; the cases, for 
example, where the death takes place only 
just before the sale and neither the Court nor 
the decree-holder learns of the death until 
after the sale has taken place. In the case 
which gave rise to the present reference the 
death, in fact, took place only the day before 
the sale was held. What is the effect of the 
failure, in such cases, of the decree-holder to 
apply under S. 50 to implead the legal repre¬ 
sentative of the deceased judgment-debtor? I 
assume that he should apply as soon as he 
becomes aware of the death, and that S. 50 
was not intended to apply only to cases of 
fresh applications for execution. That, I think, 
is the correct view upon general principles. At 
the same time, I think, there is a clear distinc¬ 
tion between cases where the death of the judg¬ 
ment-debtor takes place before execution has 
been taken out and cases where execution has 
already in part proceeded and the processes 
of the Court have already issued. We are 
concerned here only with the latter class of 
cases, so I do not propose to consider the 
former. 

Turning to English law we find the distinc- 
tion I have just indicated well recognized, and 
whatever might be the position, if death takes 
place before issue of the writ, it was most 


sheriff, although the writ is not delivered until after¬ 
wards, from proceeding with it against his goods, 
even though since his death the}' have been trans¬ 
ferred by his executor or administrator to a, third 
person : Ranken v. Harwood (5 Hare 215) ,* 7 etc.” 
At p. 13S also he says : 

“It matters not that the death of the debtor oc¬ 
curred before the delivery of the writ. Where the 
sheriff acts in this event, he must be careful not to 
take any of the property of the executor or admini¬ 
strator." 

Again, at p. 371, in dealing with the writ of 
el eg it Anderson says : 

“As the writ remains in force notwithstanding 
the death of the debtor, it must be carried into 
effect by the sheriff in spite of such an event (Tidd’s 
Practice, Edn. 1074).“ 

Returning to Edwards on the Law of Exe- 
cution, at page 51, in Chap. I, s. 3, sub-ss. (iii) 
and (iv), he distinguishes between the cases 
where change of parties takes place after 
judgment signed and before execution issued, 
and where change of parties takes place after 
execution issued but before it is completed or 
return made. We are at present concerned 
only with the second class of cases. At p. 55, 
the learned author says: 

“The writ of execution is a mandate to the sheriff 

or other officer.If the person dies against 

whom or against whose property it is directed before 
the sheriff has begun its execution, different consi¬ 
derations arise. The authorities on this point are 

somewhat conflicting.On the above cases 

it would appear that where the execution of the writ 
has actually begun, the person pursuing the execu¬ 
tion is safe in proceeding, notwithstanding the death 
or devolution of interest of the party against whom 
the execution is issued." 

Thus it appears that where the execution of 


certainly not the case that the death of the 
judgment-debtor, even the sole judgment-deb¬ 
tor, after the writ had issued, rendered the 
subsequent proceedings a complete nullity. On 
the contrary, in certain cases at least, execu¬ 
tion could validly proceed without impleading 
the legal representative, and the proceedings 
were not regarded as even irregular. If I may 
refer to Anderson on the Law of Execution ; 
in speaking of the writ of fieri facias, at 
p. 188 , he says : 


“The death of the execution-debtor has no eflcc 
cither in rendering the writ inoperative or in stayin 
its execution, and the sheriff must proceed under i 
"fJ. P 0 * 8011 “gainst whom it was issued wer 
stiU ahve; Ranken v. Harwood ((1846) 10 Jui 

L ‘ Iie Davics ; van 
7 ° h ' 314 )- W Needham's cas 
M w 12 » Mod - 5 )’ 10 Thoroughgood's case (Nov 
73), w Horton v. Ruesby (Comb. 33).6l" 

P' ^ 13, l earne d author says : 

.. Where the date of tho writ is anterior to that c 
the debtor s death, there is no thing to prevent th 

47. (1846) 10 Jur. 794 : S Hare 215. 

48. (1872) 7 Ch. 814. 

49. (1867) 12 Mod. 5. 

50. Noy. 78. 

51. Comb. 83. 


the writ had actually begun the person pur¬ 
suing the execution could proceed notwith¬ 
standing the death, without taking any steps. 
That is the case which is analogous to the 
case we are considering, whore death has 
taken place after the attachment (if any) has 
been made, the sale proclamation bos issued, 
and the sale has actually been ordered. Vara- 
dachariar J. in Kanchamalai Pathar v. 
Shahaji Rajah Sahib (59 Mad.461 1 at p.479) 
in dealing with this question quotes a passage 
from Freeman on Void Judicial Sales, para¬ 
graph 24 to the effect that 

"if the writ issues and bears teste after the death of 
the solo defendant tho authorities almost (but not 
quite) unanimously adjudgo it void." 

Apart from the fact that Frooman is dealing 
with American law, he is speaking of the case 
where the writ issues aftor the death, and not 
where the writ is already under execution 
when death takes place. 

Is there any reason why the English com. 
mon law principle should not apply in India? 
I can find nothing in tho Civil Procedure Code 
which negatives it. In India, as in England, 
it is clear that the execution proceedings do 
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not abate by reason of the judgment-debtor’s 
death. Lord Sinlia has pointed that out in the 
Privy Council case, Jang Bahadur v. Bank 
of Upper India, Limited? 1 to which I have 
several times referred. Order 22, R. 12, Civil 
P. C., indeed makes that clear. The orders of 
the Court therefore remain valid and in force, 
and in the case we are considering all neces¬ 
sary orders providing for the sale have already 
been passed, and passed perfectly regularly, 
in the lifetime of the judgment-debtor. I can 
see no difference in this respect between exe¬ 
cution of a money-decree where attachment 
has issued, and execution of a mortgage-decree 
where the sale is directed by the decree itself. 
In both cases the sale proclamation has been 
drawn up and published; the order for the sale 
has actually been made. All that remains to 
be done is of administrative character, namely, 
the actual holding of the sale by the Court’s 
Nazir, whose duty, I think, may for this pur- 
pose be regarded as analogous with that of 
the English sheriff. Can it be said that when 
the Nazir is following out the Court's orders, 
which were perfectly valid orders, the sale 
becomes a nullity merely because just before 
the actual sale a death takes place of which 
neither he nor the Court nor the decree-holder 
have any knowledge? To my mind, this ques¬ 
tion should be emphatically answered in the 
negative. That was the answer which Sir John 
Edge gave in Sheo Prasad v. Uira Lal (12 
ALL. 440), 20 as far back as 1889. That is the 
Indian case which deals with the matter in 
this aspect, and shaking for myself I can find 
nothing throughout the long course of subse¬ 
quent Indian decisions which detracts from 
the reasoning of Sir John Edge and his four 
brother Judges. It has been argued, however, 
that what remains to be done is not purely 
administrative, because the sale has to be con¬ 
firmed, and confirmation of the sale is a judi¬ 
cial act. Assuming for the purpose of the 
argument that confirmation of the sale is a 
judicial act, there is still, I think, a short com¬ 
plete answer. Even though the sale while un¬ 
confirmed is incomplete, it has still reached a 
stage, even without confirmation, where it is 
something which in the view of the framers of 
the Code has to be set aside. Order 21, Rr. 89, 
90 and 91 all provide for applications challeng¬ 
ing unconfirmed sales, yet all of them speak 
of setting aside the sale if the application suc¬ 
ceeds. Cut out confirmation altogether. It i3 
still true that under the scheme of the Code 
the administrative act of the Nazir in carry¬ 
ing out the Court’s orders produces something 
that is voidable, but not void. 

The provisions of O. 21, R. 91 seem to me 
particularly instructive with regard to the 
manner in which the framers of the Code of 


Civil Procedure intended that wholly irregular 
sales should be regarded. This rule deals with 
cases where after the sale it is found that the 
judgment-debtor had no saleable interest. 
Prima facie, if ever a sale was to be regarded 
as a nullity, this would be such a case. The 
sale has been a sale of nothing. No title has 
been transferred, because there was no trans¬ 
ferable title; yet even here the framers of the 
Code evidently considered that something had 
been brought about which needed to be set 
aside before there could be a re-sale. Hence 
this provision enabling a purchaser to apply 
to the Court “to set aside the sale” as the rule 
puts it. The provisions of S. G5 seem to me to 
confirm the view I am taking. This section 
lays down that when the sale becomes absolute 
the title is deemed to vest in the purchaser 
from the date of the sale, and not from the 
time when the sale becomes absolute. I do not 
think the Legislature was here intending to 
apply any Einsteinian abstractions with re¬ 
gard to the nature of time, but was merely 
emphasising that the crucial date with regard 
to the transfer of title is the date of the sale, 
and that the date of confirmation is not the 
date of vesting the title but merely of making 
the title already vested indefeasible. 

But, it may be asked, on general principles 
how can the Court order the sale of the pro¬ 
perty of a dead man ? The answer is, I think, 
three-fold : (l) The Court does not strictly 
speaking order the sale of a dead man’s pro¬ 
perty. The order was made before the death. 
(2) The law, whether in England, America or 
India, does contemplate such a thing happen¬ 
ing in certain circumstances. I have dealt with 
the position under English Common law. As 
for America, the Courts seem to have gono 
even further. In Kanchamalai Pathar v. 
Shahaji Rajah Sahib 1 at page 483 Varada- 
chariar J. says : 

"An extract from Black on Judgments quoted in 
Coopooramier v. Soondarainmall (33 Mad. 167) 62 
suggests that in America the death of a defendant 
even during the pendency of an action may not bo 
regarded as depriving the Court of jurisdiction to 
deal with the case in the absence of the legal repre¬ 
sentative and a judgment pronounced against a dead 
man is not void or open to collateral attack." 

(3) In India, O. 22, R. G, Civil P. C.. ex¬ 
pressly provides for the case where a judg¬ 
ment may be pronounced against a dead man 
and shall have the same force and effect as if 
it had been pronounced before the death took 
place. The principle lying behind that rule 
seems to be that once the hearing has been 
concluded, everything between the parties and 
the Court has been done, and all that remains 
is the formal promulgation of the Court’s 

52. (’09) 33 Mad. 167 : 3 I. C. 739. 
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decision. Is it unreasonable to apply this 
principle by analogy to the case where as be¬ 
tween the decree-holder and the judgment- 
debtor everything has been decided by the 
Court, and all that is necessary is the putting 
into administrative effect of the orders passed*? 
I can find nothing on general principles to 
suggest that the sale must on this account be 
a nullity and without jurisdiction. 


Again, it may be asked, looking at the 
matter in its other aspect, and regarding the 
property after the death of the judgment- 
debtor as that of the legal representative, can 
the Court have any jurisdiction to sell the 
property of a person not before it ? Here I 
think there is a four-fold answer: (l) That is 
precisely what is contemplated in Mallear - 
juris case. 1 * (2) That is comparable to what 
happens, as I have already noticed, in the case 
of an ex parte decree, where the defendant 
subsequently comes in under O. 9, R. 13, and 
shows that he had received no summons and 
had had no notice whatever of the proceed¬ 
ings. If the Court's decree is a valid decree 
until he gets it set aside, then is there any¬ 
thing in principle to prevent the court sale 
from being a valid sale until it is set aside? 


(3) It is not really a case of selling the pro 
perty of some one not before the Court, because 
the legal representative takes the property 
subject to or diminished by the decree-holder’* 
right created by the attachment, or, in the 
case of the mortgage-decree for sale, by the 
decree itself. I do not want to use the word 
charge,” though the question whether an 
attachment creates a charge is undoubtedly 
open in view of Lord Thankerton’s observa. 
tions in Anantapadmanabliaswami v. Offu 
cial Receiver , Secunderabad (60 I. A. 167). 6J 
I would prefer to use the words of Fletcher 
Moulton L. J. in Johnson v. Pickering (( 1908 ) 
1 K. b. l * at p. 8), where he speaks of the 
nght, charge or lien, or whatever is the proper term 
/aV( T tbo execu *ion creditor, which 
baSiw^k 0 ^ ° f the execution debtor within the 


His Lordship in that case says: 

“a? 1 * tbat thG cSect of the decision 
Hasluck v. Clark ((1899) 1 Q. B. 699)** is that 

vests under the administration o, 

benefit 5"S?' a ", d . 18 10 ^ administered for 

oenefat of the creditors of the deceased is the i 
d «**scd, subject to any liabilities 

Kmm SM? Tiif o^o k Jud^ 

• — CTe cntion creditor was correct, a nd that 
S f • (’®8) 20 A.I.R. 1933 p. c. 134 ■ 60 I A 11 
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SS. (1899) 1 Q. B. 699. 


should be obliged to regard the property to be admi. 
nistered under the administration order as being the 
total property of the execution debtor as diminished 
by this right." 

The argument did not succeed in that case, 
because the decision was held to depend pure- 
ly upon the special provisions of S. 12, Judg- 
ments Act, 1838, with regard to money, as 
opposed to the general principle with regard 
to goods. But the reference to the general 
principle is there, and, in my opinion, we 
should regard the property at the disposal of 
and vested in the legal representative as the 
total property of the judgment-debtor as dimi¬ 
nished by the right, charge, or lien, whatever 
word may he used, created by the attachment 
or by the mortgage-decree. 

(4) The sale proclamation has been pub. 
lished. It is notice to all the world, including 
the legal representative of the judgment-deb- 
tor. The latter has therefore in a sense had 
notice as a member of the public. That was a 
point made by Sir John Edge in Sheo Prasad 
v. Hira Lal. 20 

I will refer to one more English cos^ 
Bushell v. Timson, (1934) 2 K. B. 79. 68 It was 
a case under R. 82 , Workmen’s Compensation 
Rules, 1926, and it was held that compliance 
with the rules was a condition precedent to 
execution to enforce an award. Charles J. 
said that “there was a sale under an execution 
which was non-existent in law, and the sale 
was in its inception void." He went on, how. 
ever, to add that 

"there is a distinction between tin execution on an 
award under the Workmen’s Compensation Act and 
Rules, and an execution under a judgment, which is 
not hedged round with specific rules." 

The inference, I think, may be drawn that the 
learned Judge was of opinion that had the sale 
been in an execution under a judgment the 
case would have been different, and the sale 
would not have been void in its inception. 

I have had the advantage of reading the 
judgment of my learned brother Chatterji. 

As I read his judgment, he is also of opi¬ 
nion that the sale is not a nullity. He holds it 
void merely in the sense that it is not binding 
upon the legal representative of the judgment- 
debtor. He suggests it is something that can 
be validated by confirmation if the legal re¬ 
presentative is substituted before that is done. 
He does not seem to regard it as something 
that can be attacked collaterally so that any 
one can treat the purchaser as a trespasser. 
He holds indeed that not even the judgment- 
debtor’s legal representative can ignore it and 
eject the purchaser as a trespasser, because 
the legal representative can only resist the 
purchaser's possession, or reco ver possession if 

56. (1984) 2 K. B. 79. 
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he has lost it, by paying up the redemption 
money. 

Definitions of the words “void” and “void¬ 
able” may differ, and it seems to me the 
question whether the sale is to be called void 
or voidable is consequently not so important. 
The crucial question is whether it is some¬ 
thing that has to be set aside, or something 
that can be ignored. That, to my mind, is 
equivalent to the question whether it operates 
or does not operate, unless and until chal¬ 
lenged, as a transfer of the title. I have 
adopted the definition that a “void sale” is 
one which can be attacked collaterally as 
having transferred no title at all to the pur¬ 
chaser, and can be, ignored by the judgment- 
debtor or his legal representative, or whoever 
was the owner of the property at the time of 
the sale. 


As I hold that there is a prima facie trans¬ 
fer of the title in the case under contempla¬ 
tion, I hold in accordance with this definition 
that the sale is not void, though in a sense 
•the sale might perhaps be called not binding 
as against the legal representative. Whatever 
way it may be described, I am of opinion that 
it is something that cannot be ignored without 
being set aside. My learned brother seeks to 
find a half-way house between the sale that, 
as regards the legal representative, is a nullity 
that can be ignored, and the sale that is void¬ 
able merely. In my judgment, no such com¬ 
promise is logically possible. Either the sale 
transfers the title, or it does not. If it does, 
the legal representative is bound by it, unless 
he gets it set aside. If it does not, he can ignore 
it, and is consequently entitled to treat the 
purchaser as a trespasser. 

My answer to the question referred to the 
Full Bench is that in none of the circumstances 
which can arise within the terms of the refer¬ 
ence is the sale void in the sense that it can 
be attacked collaterally or ignored. The sale 
may, however, be voidable upon a proper appli¬ 
cation or suit as the case may be. 

Sinha J. — I have had the advantage of 
reading the elaborate judgment prepared by 
my learned brother Cbatterji as also that pre¬ 
pared by my learned brother Meredith. I need 
hardly add that I have carefully considered 
the different aspects of the matter discussed 
in the two judgments. I respectfully agree 
with the conclusions, and the reasons given 
for those conclusions, arrived at by my brother 
Cbatterji. A large volume of case-law bearing 
upon the question referred to the Full Bench 
has been discussed in great detail by my 
learned colleagues, and I do not think I can 
usefully add to the discussion of the case-law 
on the subject. But I wish to add a few 


observations of my own in support of the rea¬ 
sons given by my brother Chatterji for the 
conclusions arrived at by him. 

The decision of their Lordships of the 
Judicial Committee of the Privy Council in 
41 I. A. 251' has been consistently held by all 
the High Courts in India to be the leading 
authority for the proposition that, without 
issuing the requisite notice under R. 22 of 0.21, 
Civil P. C., the Court does not obtain jurisdic¬ 
tion to sell the property of the judgment- 
debtor or his legal representative, and all the 
High Courts have consistently followed, as 
they were bound to follow, that decision. In 
some of the cases in the Calcutta High Court 
noticed in the judgments of my learned col¬ 
leagues that decision has been sought to be 
distinguished on the ground that the judgment- 
debtor, having notice of the execution proceed¬ 
ings, took those very steps by way of objection 
to the execution which a notice under R. 22 of 
0 .21 would have given him an opportunity to 
take, even though no regular notice under that 
rule had been given to him. How far those 
decisions are in conformity with the ruling of 
the Privy Council aforesaid is not for me to 
say. But, in my opinion, it cannot be said 
that the decision of their Lordships of the 
Privy Council has been abrogated by subse¬ 
quent legislation by providing for exceptional 
cases in which the Court, for reasons to be 
stated in writing, can dispense with the issue 
of such a notice. The Patna High Court has 
adopted an amendment of R. 22 (l) of O. 21, 
making it obligatory in all cases, and not only 
in those originally covered by sub-r. (l) of R. 22, 
that the notice should issue to the person 
against whom execution is sought, to show 
cause why the decree should not be executed 
against him. This amendment of R. 22 (l) of 
O. 21, instead of detracting from the effect of 
the Privy Council decision aforesaid, has made 
it a rule of universal application. 

But it was vehemently argued by Mr. P. R. 
Das on behalf of the decree-holder-auction- 
purchaser that in the present case no applica¬ 
tion for execution was made against the legal 
representative of the deceased judgment-debtor, 
and, therefore, R. 22 of O. 21 of the Code did 
not come into operation. Assuming that it was 
so, what is the legal position ? It is the settled 
law that execution proceedings come to an 
end with the confirmation of tho sale, and 
my learned brother Chatterji has taken great 
pains to show that, until that stage is reached, 
the judgment-debtor, or his legal representa¬ 
tive, can pay up the decretal sum, and, in tho 
case of a mortgage sale, redeem tho property 
until the sale is actually confirmed. If the 
judgment-debtor dies before the sale, does tho 
execution proceeding continue in spite of his 
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death ? I think the answer is in the negative. 
The execution proceedings would come to an 
end as soon as the judgment-debtor dies, un¬ 
less the decree-holder makes an application to 
the executing Court to continue the same pro- 
ceedings against the legal representative of 
the deceased. Hence, on the happening of the 
death of the judgment-debtor against whom 
the execution proceedings had originally been 
initiated, one of the two courses is open to the 
decree-holder—either he has to take out fresh 
execution proceedings or to make an applica. 
tion in the same proceedings to continue them 
as against the legal representative of the de¬ 
ceased judgment-debtor. It is true that execu¬ 
tion proceedings do not, as suits do, abate on 
the death of either party on default of an ap¬ 
plication for making substitution in his stead. 
But that does not mean that they continue on 
the death of the person against whom execu¬ 
tion had been taken out. It follows from these 
considerations that whichever course is adop¬ 
ted by the decree-holder, the legal representa¬ 
tive of the deceased judgment-debtor has to be 
brought on the record in order to bring the 
execution to its logical conclusion. If that has 
to be done, it has to be done on notice to the 
persons concerned or to someone who could 
be adjudged by the executing Court as the 
legal representative of the deceased judgment, 
debtor. As held by the Judicial Committee of 
the Privy Council in 27 I. A. 216, 16 the decree, 
holder has got to take proceedings for bring¬ 
ing on record the legal representative of the 
deceased judgment-debtor. If he takes the 
necessary Bteps, and the Court is invited to 
determine the question of whether the person 
sought to be proceeded against is the legal 
representative of the deceased judgment-deb¬ 
tor, and the Court does determine the matter 
in the affirmative, the decree-holder has done 
all that was within his power to do, or the 
law required him to do. 


There is, according to the decision of i 
Court somebody to represent the estate of I 
deceased on the record of the execution ca 
That decision of the Court gives it the jui 
diction to proceed against the estate of i 
deceased. But in the present case no such p 
ceeding was taken. The result hos been tl 
the execution proceedings continued agai: 
a dead person, and, as the Court has no jui 
diction against a dead person, all its sub 
quent orders culminating in the confirmnti 
of the sale are inoperative to convey any ti 
to the auction-purchaser—in this case the. 
cree-holder himse 1 !-as against the owner 

the property. The owner of the property v 

4 J e sedition proceedings resi 
mg m the confirmation of the sale of the p 
perty, and, consequently, he is not bound 


that sale in the sense that he need not take 
proceedings in the execution Court, or insti¬ 
tute a regular suit for setting aside the sale. 
Generally speaking, it is one of the basic prin¬ 
ciples of jurisprudence that a person who is 
not a party to the transaction or to a judg¬ 
ment, is not bound by that transaction or by 
that judgment. He need not sue to set that 
aside. So far as he is concerned, he is entitled 
to treat it as non-existent. If it were other¬ 
wise. it is not difficult to think of cases where 
the judgment-debtor or bis legal representa¬ 
tive, without getting any notice of the execu¬ 
tion proceedings, may be completely deprived 
of his property without any fault of his own. 

In my opinion, it is not always safe to re¬ 
fer to the English or the American rules of law 
governing a case like the present. The English 
law is based on technicalities of procedure and 
on certain historical developments of the law 
which do not apply with their full force to 
Indian conditions or to the statute law in 
India. Their Lordships of the Judicial Com¬ 
mittee have on many occasions deprecated the 
practice of the Indian Courts invoking the aid 
of the English law or of the American law 
which in most cases is derived from the com¬ 
mon law of England. It may bo that in the 
present case, if governed by the English law, 
the sale may have been merely voidable in the 
sense that it would be binding upon the owner 
of the property unless set aside in a proper 
proceeding; but I would refrain from going 
into that question as I am not fully conversant 
with the rules of English law bearing upon the 
subject. 

Reference to the provisions of Rr. 89, 90 and 
91 of o. 21 of the Code, which contemplate the 
setting aside of sales, before they are con¬ 
firmed, at the instance of certain persons 
interested either in the property or in the sale 
proceeds, is not of much assistance to the 
determination of the question referred to the 
Full Bench. Those rules presuppose the know¬ 
ledge of the sale, and of the circumstances 
leading up to the sale, and the Codo has pro- 
vided for speedy remedy whereby the rights 
and liabilities of the auction-purchaser, the 
decree-holder, the judgment-deblor and also of 
certain persons not before the Court in the 
sense of not being parties to the execution 
proceedings, may be expeditiously determined. 
In this connexion reference may be made to 
S. 115, cl. (a), Civil P. C. The section contem¬ 
plates that a party aggrieved by a certain 
order passed by a Court without jurisdiction 
may have it set aside by the High Court. 
Ordinarily, an order passed by a Court in 
excess of its jurisdiction would be void, and 
therefore, need not be sot aside. But, as such 
an illegal order passed without jurisdiction has 
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been made against the parties to the litigation, 
they are bound to have it set aside by appro- 
priate proceedings: otherwise they would be 
debarred from questioning the binding effect 
of that order in a collateral proceeding. In 
my opinion, S. 115, Civil P. C., has made that 
provision in order expeditiously to settle the 
rights of the parties to a litigation. If such a 
provision were absent from the Code, it might 
possibly have teen open to a litigant to ignore 
orders passed by a Court beyond its jurisdic¬ 
tion. It follows, therefore, that, if an order is 
passed by a Court beyond its jurisdiction, but 
in the presence of the party affected by that 
order, that party is bound to take appropriate 
proceedings to have the order declared null 
and void. In my opinion, therefore, the pro¬ 
visions of Rr. 69, 90 and 91 of O. 21, Civil P. C., 
contemplating the setting aside of certain sales 
before they had been confirmed, are only 
meant to provide the quickest, and perhaps 
the cheapest, proceeding for getting rid of the 
effect of an order which may, or may not, 
have been within the competence of the Court. 
Rule 91 of O. 21 of the Code provides a speedy 
remedy to the auction.purchaser so that he 
may not lose, may lie for ever, his good money 
which he may have put into Court after his 
bid had been accepted by the Court. But that 
rule does not lend itself to the construction 
that the auction-purchaser has purchased any¬ 
thing at all or that any title has passed to him 
with respect to the property which he had pur¬ 
ported to purchase. The rule presupposes that 
nothing has passed by the sale and that the 
purchaser should be enabled to get back his 
money which he may not recover otherwise. 

The provisions of O. 22, R. 6, Civil P. C., 
also cannot be pressed into aid for the deter¬ 
mination of the question before the Full 
Bench, inasmuch as that rule is an exception 
to the general rule that a decree in favour of, 
or against, a dead person is a nullity. The rule 
is based upon the consideration that so far as 
the parties are concerned they have done all 
that was required of them by law to bring the 
proceedings to a stage at which the Court only 
has to do its own part. But can the same con¬ 
sideration apply to a case where there is a 
void created by the death of one of the neces¬ 
sary parties to the proceedings, and the legal 
representative of the deceased is expected by 
the provisions of R. 69 of O. 21 as also R. 5 of 
0 . 34 , Civil P. C., to take certain steps towards 
the satisfaction of the decree or the redemp¬ 
tion of the mortgaged property directed by 
the decree to be sold in default of payment of 
the ascertained sum ? 

Again, there is no analogy between the 
position created by the passing of an ex parte 
decree and the consequent proceedings to be 


taken under R. 13 of O. 9, Civil P. C., on the 
one hand, and the sale of the property after 
the death of the judgment-debtor and before 
his legal representative has been brought on 
the record on the other. In the former case 
the person concerned is actually a party to 
the proceedings, and any decree passed against 
him binds him so long as it is not set aside by 
the Court at the instance of the person affected 
by it. But in the latter case there is no such 
person on the record, and it is not difficult to 
think of cases where the legal representative 
of the deceased judgment-debtor may not be 
aware of the fact of the sale for some years 
after the sale. It has also been suggested that 
a sale in the absence of the legal representa¬ 
tive of the deceased judgment-debtor does 
not amount to selling his property because the 
Court had already passed an order for a sale 
of the property when it was in the hands of 
the deceased judgment-debtor. But, all the 
same, the property at the date of the sale 
vested in the legal representative, and what 
was sold was his. It may be subject to a 
charge or lien, but the property may lie worth 
many times the value of the charge or the 
hen. It may sometimes happen that the pro¬ 
perty is not worth more, or much more, than 
the lien on the property subject to which the 
legal representative may have taken it on the 
death of the deceased judgment-debtor. But 
in such cases perhaps it would not be worth 
the while of the legal representative to bother 
himself or the Court about it. On the other 
hand, if it were to be laid down that a sale in 
such circumstances in the absence of, and 
without notice to, the legal representative 
passes his title, it will, in my opinion, lead to 
serious results. 

It has also been suggested that the issue of 
the sale proclamation and the publication of 
the same amount to notice to the whole world 
including the legal representative of the 
judgment-debtor. Is that so either in fact or 
in law ? In my opinion, it is neither. It is a 
notice to persons who may be interested in 
bidding for the property to come and bid at 
the sale. In practice nobody, who is not 
interested in purchasing some property at a 
court sale, bothers to know about the con¬ 
tents of the sale proclamation or that a parti¬ 
cular sale is to take place on a specified day. 
In the result, I agree with my brother Chat- 
terji in answering the question referred to the 
Full Bench that the sale contemplated in the 
question is void as against the party not 
before the Court in the sense that it is not 
valid and operative against him. 

r.K. Reference answered. 
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Chota Nagpur Tenancy Act (6 of 1908), S. 60 
Proviso — Tenure purchased by landlord in 
execution of money decree — Arrears of rent 
prior to sale, though not mentioned in proclam¬ 
ation are wiped out. 

A landlord, who purchases a tenure in execution 
of a money decree obtained by him in n suit for re¬ 
covery of arrears of rent of the tenure, takes the 
tenure subject to the liability for the arrears of rent 
accruing dne between tho date of the suit and the 
date of the sale, though such liability may not have 
been notified in the sale proclamation : (’38) 25 
A.I.R. 1938 Pat. 545 (F. B.), liel. on ; (’21) 8 A.I.R. 
1921 Pat. 184, Expl.y and Disting. [P 35 C 1] 

J . M . Ghosh — for Appellant. % 

S. C. Mmumdar, Ishirarinandan Prasad and 
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Chatterji J. — The question for dote* 
ruination in this appeal is whether a land 
lord, who purchases a tenure in executio: 
of a money decree obtained by him in 
suit for recovery of arrears of rent of th 
tenure, takes the tenure subject to the liabilit’ 
for the arrears of rent accruing due betweei 
the date of the suit and the date of the salt 
though such liability may not have beet 
notified in the sale proclamation. The fact 
of this case are these : The appellant who ii 
the landlord of a tenure obtained on 5 tl 
August 1933 a money decree in a suit for re. 
covery of arrears of rent of the tenure for the 
period 1336 to 1339 under the provisions oi 
the Chota Nagpur Tenancy Act. In 1937 the 
landlord again brought a suit for arrears of 
rent of the tenure for 1940 to 1343. In this 
aJso a money decree was passed on 14th Sen 
tember 1937 , as some of the defendants were 
not served with summons. During the pen¬ 
dency of this second suit, tho landlord took 
out execution of the money decree dated 5 th 

^ r ked for ^ ° f the 

lhe sale of the tenure was ordered and the 
sale proclamation was issued while the second 

Sh k? d L Pending ' The took place on 
i.""* the second Lit had 

alnyidy been disposed of. At this sale th« 

the Phaser of tho tenure 
“« lan * 0rd t0 ° k ° ut Gxecu t!on of the 

eecond money d^ree dated 14th September 

for attachmont “ of 


some other properties of the judgment-deb¬ 
tors. The judgment-debtors filed objection 
under S.47, Civil P. C., contending that tbc 
landlord. Laving purchased the tenure in exe¬ 
cution of a money decree, took it subject to 
the liability for the arrears of rent of the 
tenure for the period anterior to the sale, and, 
therefore, the decree under execution was dis¬ 
charged when the purchase was made by him. 

The Muusif allowed the judgment-debtors’ 
objection, and on appeal his decision lias been 
affirmed by the Judicial Commissioner. The 
decree-holder has, therefore, preferred this 
appeal. The contention raised by Mr. J. M. 
Ghosh for the appellant is that though, accor¬ 
ding to s. co, Chota Nagpur Tenancy Act, the 
rent was a first charge on the tenure, tho 
landlord was under no obligation to treat it 
as a first charge, when suing for arrears, and 
that the second decree obtained by him being 
in fact a money decree, ho was at liberty to 
execute this decree by attachment and sale of 
other properties of the judgment-debtors. In 
support of this contention reliance has been 
placed on the following observation of Mooker- 
jee J. in is c. L. J. 29*: 

"It may be conceded, as was pointed out by this 
Court in 15 Cal. 492^ and 20 Cal. 103.3 that a 
decree-holder who has obtained a decree (or rent is 
free to proceed against any property of the judg¬ 
ment-debtor; he is under no obligation to orocecd in 
the first instance against the defaulting tenure." 

I3ut the real question that arises in tho 
present case is not whether the landlord can 
execute the second money decree against other 
properties of the judgment-debtors, but whe¬ 
ther the effect of the purchase of the tenure 
by him in execution of the first money decree. 
Section CO, Chota Nagpur Tenancy Act runs 
as follows: 




the tenancy : 

n thnt ’ if “ te r nc y is sold in execution of 

arrears , ot rent - the purchaser Shall 

enancy *”* 0{ fll1 linbi,if y foe rent for 
any period prior to the date of the sale, and rent 

lie n 0 ™ 8 ^ suoh period shall be a first charge on tho 
sale-proceeds of the tenancy.” 

The proviso obviously refers to a rent decree 

it follows from this section that where a 

tenure is sold in execution of a money decree 

the purchaser who acquires the right, title and 

interest only of the judgment-debtor takes the 

tenure subject to the charge for the arreare of 

rent remaining due at the date of the sale, 

provided, of course, that the purchaser had 

notice of the charge. The question of notice 

of the charge cannot arise where the auction- 

purchasor is the landlord himself. In the ver y 

VajLX, L - J - 29:18 '• 355 . 
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case relied upon by Mr. J. M. Ghosh, namely, 
18 c. L. J. 29, 1 it was laid down that where a 
landlord purchases a tenure in execution of 
his money decree subject to the liability under 
a rent decree which was notified in the sale 
proclamation, the judgment-debt for rent must 
be deemed to have been extinguished. The fact 
that in that case the liability under the rent 
decree was notified in the sale proclamation 
makes no difference, because the notification 
was necessary in order to affect a stranger 
purchaser and not the landlord purchaser who 
himself held the rent decree. Mookerjee J. 


said : 

“When they took out execution of the money 
decree against the tenure, they were bound to notify 
that they held a decree for rent enforceable against 
it; if they had not notified the rent charge, they 
could not have subsequently pursued the property in 
the hands of a bona tide purchaser, for the satisfac¬ 
tion of their dues.” 

The question of a bona fide purchaser with¬ 
out notice of the rent charge cannot possibly 
arise in the case of the landlord-purchaser. In 
1 G r. L. T. 73* James J. said 

“an auction-purchaser who purchased a holding with 
notice that it is saddled with liability for arrears of 
rent for a period anterior to the date of the sale is 
liable for the rent of that period.” 

It follows that where the auction-purchaser is 
the landlord who has necessarily notice of the 
rent charge, his purchase is subject to that 
charge. In other words, the charge is extin¬ 
guished. In the Full Bench decision of this 
Court in 17 Pat. 694, 6 in which the above two 
cases were approved, it was held that a land, 
lord auction-purchaser who purchases a hold¬ 


ing in execution of a decree for rent with 
notice that it is saddled with liability for 
arrears of rent for a period anterior to the 
date of the sale is liable for the rent of that 
period and consequently such arrears are 
extinguished when the holding is thus sold and 
a suit for the recovery of such arrears is not 
maintainable. That was a case under the 
Bihar Tenancy Act in which the correspond¬ 
ing S. 65 simply says that "the rent shall be a 
first charge on the tenure or holding,” but 
contains no provision similar to the proviso 
to S. CO, Cliota Nagpur Tenancy Act. But the 
principle of that decision is undoubtedly 
applicable to a case under the latter Act 
where the tenure or holding is purchased by 
the landlord in execution of a money decree 
subject to the liability for arrears of rent 
remaining due at the date of the sale. In that 
case also the arrears of rent were notified in 
the sale proclamation, but, as I have already 
said, that does not make any differen ce where 

4. (’35) 22 A. I. R. 1935 Pat. 118 : 159 I. C. 1G9 : 

1G P. L. T. 73, Kainaldhari Lai v. Tarachand 

5^38^25 A.I.R. 1938 Pat. 545 : 17 Pat. 694 : 178 
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the auction-purchaser is the landlord. It was, 
however, held in 6 Pat. L. J. 354, c as the head- 
note runs, that : 

*'If the landlord obtains two rent decrees against 
a tenant and tirst executes one decree by sale of the 
holding without notifying that the sale is subject to 
the other decree, and purchases the holding himself, 
he is not debarred from executing the other decree 
against the remaining properties of the tenant.'* 

Das J. who delivered the judgment (Ross J. 
concurring), distinguished the case in 1SC.L.J. 
29 1 on the ground that in that case the land¬ 
lord had notified the rent charge in the sale 
proclamation, and, therefore, by virtue of the 
notification he purchased the holding subject 
to the rent charge. He said : 

"In the case belore us, the landlord did not pur¬ 
chase the holding subject to any rent charge. He 
did not notify, at the time of the sale, that the 
holding was being sold subject to a rent charge in 
his favour. In my view, he did not elect to hold the 
holding responsible for his rent, and can now pro¬ 
ceed to execute the rent decree against the properties 
of the judgment-debtor other than the holding.” 
This decision is distinguishable on two grounds, 
(l) that it was a case under the Bihar Ten¬ 
ancy Act in which, as I have already said, 
there is no provision similar to the proviso to 
S. GO, Cliota Nagpur Tenancy Act, and (2) that 
both the decrees in that case were rent decrees. 
If the decree in execution of which the holding 
was purchased had been a money decree, the 
decision in all likelihood would have been 
otherwise. It may be mentioned that this 
decision was not referred to in the later I* ull 


Bench case (17 Pat. G94 5 ). 

In 42 C. W. N. 967, 7 decided by Ghose and 
Patterson JJ., it was held that where a land¬ 
lord has purchased a tenure in execution of a 
decree, other than a decree for its rent, he is 
not entitled to recover'from the tenure-holder 
the rents for a period anterior to the sale, 
although the arrears may not have been noti¬ 
fied in the sale proclamation. Ghose J., who 
gave the leading judgment said : 

“The tenant was liable for those arrears. The 
landlord has now placed himself in the position of 
that tenant by purchasing bis right, title and in¬ 
terest. Then can the landlord still say that he can 
claim those arrears from the person whose nght 

title and interest he has purchased?-Rent is by 

operation of law the first charge on a tenure and 
ordinarily the purchaser would take the tenure sub¬ 
ject to the charge: 1 C. W. N. 456*.. . . Moreover so 
far as the landlord auction-purchaser is concerned, 
he does not require any notice that arrears of ren 

Patterson J., who agreed, but for different 




an irl 


6. T21) 8 A.I.R. 1921 Pat. 184 : 6 Pat L. J. 354 : 
62 I. C. 532, Kesho Prasad Singh v. Mt. Iaraujota 

7 K r38) 25 A. I. R- 1938 Cal 691 : 179 I C 501: 
42 C. W. N. 967, Midnapur Zemindan Co. Ltd. • 

Mrinal Kanti Roy. v Karen- 

8. (’97) 1 C.W.N. 458, Moharanec Dasya v. Harcn 

dra Lai Roy. 
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“The plaintiff purchased the tenure with full 
knowledge that arrears of rent were due to him in 
respect thereof, and he must further be presumed to 
hove known that by purchasing the tenure hirnself. 
he was destroying his own security by making it 
impossible for him to create aud enforce a charge on 
the tenure on account of those arrears by the only 
method open to him, viz., by obtaining a rent decree 
and executing it us such. It is only reasonable to 
suppose that the plaintiff had these considerations 
in mind at the time of the auction sale, and that he 
regulated bis bidding accordingly, with a view to 
recovering the arrears of rent due to him by means 
of his purchase of the tenure.’* 

This decision supports the view I liavo 
expressed above. It is said that at the time of 
the auction-purchase in execution of the first 
money decree there was no subsisting charge 
for the arrears of rent for which the second 
suit was brought, because the decree which 
was in the meantime passed in this second 
suit was a money decree and not a rent 
decree. After the money decree was passed, it 
is said, the charge was no longer enforceable. 
But execution of the first money decree was 
started after the institution of the second suit 
for arrears of rent and sale proclamation was 
issued when the second suit was pending. On 
the date of hearing of the second suit, the land¬ 
lord gave up some of the defendants against 
whom summonses were not served with the 
result that a money decree was passed ex 
parte against the defendants who had been 
served with summonses. If the landlord had 
not given up some of the defendants and had 
taken steps to serve them with summonses, ho 
would have obtained a rent decree in which 
case it would not have been open to him to 
urge that his purchase under the money decree 
would not be subject to the liability under • 
the rent decree. Would, then, the fact that he, 
by his own default, did not get a rent decree 
alter the situation? When the sale proclama¬ 
tion was issued, he knew full well that he had 
a charge on the tenure for the arrears of rent 
sued for. Ho put a low value in the sale pro¬ 
clamation, and eventually at the sale he pur- 

S? 3 ? t€nUre at an a PP aren tly low price 
jWhich did not exceed the decretal amount. In 

f i/i r L CU A 1D ? tanCes * ifc unreasonable to 

S? Jffu t 1 he , Iandlord Purchased the tenure 
free of the liability for tho arrears of rent in 

r hlCh the 860011(1 mone y decree was 
obtained In my opinion, therefore, the second 

money decree mast bo deemed to have been 

satisfied when the landlord purchased tho 

f n “ rG ‘ n execution of the first money decree 

coste d mgly dismis3 tbe apical with 

Fazl Ali C. J. — I agree. 

Shearer J. _ I agree. 

B K ‘ Appeal dismissed. 
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FULL BENCH 

Fazl Ali G. J., Chatterji and 
Shearer JJ. 

Maltarajadhiraj Sir Kamcshioar Singh 
Bahadur and another — Appellant > 

v. 

Arjun Missir and others—Respondents. 
Appeals Nos. 4:238;-530 and 531; and 532and 533 
of 1342; 553 of 1941. 543, 545 and 546; 549 to 551 
of 1942, Decided on 24th November 1944; from appel¬ 
late order of District Judge, Darbbanga. D/- 19th 
September 1941; 14th March 1942; 11th March 
1942 and loth December 1941; 19th August 1941 
Cth March 1942; and 13th March 1942; respectively! 

(a) Interpretation of Statutes—Object of legis¬ 
lature. 

It is theduty of the Court to give such a construc¬ 
tion to the provisions of a remedial enactment as 
may be in consonance with its object. [P 37 C 2] 

(b) Bihar Restoration ot Bakasbt Lands and 
Reduction of Arrears of Rent Act (9 of 1938), 
Ss. 16 and 15—Occupancy tenant—Cash rent— 
If relief under S. 15 not available, raiyat comes 
under S. 16 (Per Full Bench, Shearer J . dissen- 
J**/); 21 J’at. 794=<M3) 30 A. I. B. 1943 Pat. 73= 
20o I. C. Ill, OVERRULED. 

(rer Full Bench, Shearer J. dissenting) _Upon 

ft proper construction of S. 15 and S. 16 on occupancy 
holding bearing cosh rent comes within S 1C if the 
raiyat is not entitled to relief under S. 15 : (Mil 

^ at- 390, Ref.; 21 Pat. 704 = (M3) 30 
1943 1>a *- 73=205 I.C. Ill, OVERRULED- 
( 43) 30 A.I.R. 1943 Pat. 66, Rel, on. (p gy c 2 ' 

P 41 C 1] 

L. K. J ha and S.P. Srivastava-tor Appellants. 
G.C.Dasfui 4), Rah Kant Chaudhuryfm 238), 
K. Dayal(inoo3) barottam Chatterji (in 530), 
Basdco N and an Bhagat , Navadwipa Chandra 

^y\\ ug , Tah ?- s,niui <in53 ~«>«* 

o33) t and B. P. Mahaseth (in 549) _ 

« for Respondents. 

Fazl All C. J. —The question involved in 
these appeals is one of some difficulty and 
has been referred to a Full Bench in view of 
the conflicting opinions expressed in two 
Division Bench cases of this Court in regard 
to the . construction of S.16, Bihar Restoration 
of Bakasht Lands and Reduction of Arrears 
ot Rent Act (Bihar Act 9 of 1938). Section 16 
occurs in chap. 3 which relates to tho reduc- 

and runs follows: 

Nofwthstandmg anything to tho contrary 

1 ™ j™ - w s 

tion of such arrears. (2) No application under sub’ 
Ml) shaU be entertained unlds it is mode wUhiTu 
period of one year from the dale on which this ^ 
uon cornea into force." 

In order to understand the scope of tho 
section it will be necessary to refer to tho 
preceding section_s. is of the Act-and also 
to Ss. 112 and 112 A, Bihar Tenancy Act. Sec 
tion 112 provides that the Local Government 
may in certain circumstances invest tho revo- 



A. I. R. 


86 Patna Kameshwar Singh v. Arjun Missir (FB) (Fazl Ali C. J.) 


nue officer with the following powers: (a) the 
power to settle all rents, (b) the power when 
settling rent to reduce rent, if in the opinion 
of the officer the maintenance of the existing 
rent would, on any ground whether specified 
in the Act or not, l>e unfair or inequitable. 
Section H2A empowers the Collector to re- 
duce or settle the money rent of the occu¬ 
pancy holding in the following manner: 

(a) He may cancel all enhancements of the 
rent made under S. 29 or under els. (a), (b) 
or (d) of S. 30 between 1st January 1911 and 
3lst December 193G. (b) He may reduce the 
rent of any occupancy holdings the rent of 
which was commuted whether under S. 40 or 
by agreement between the tenants and the 
landlord between 1st January 1911 and 3lst 
December 193G in the manner specified in the 
section, (c) He may order the partial or entire 
remission of the rent for such period as he 
considers reasonable — (i) if the soil of the 
whole or part of the holding has become 
temporarily or permanently deteriorated with¬ 
out the fault of the raiyat and (ii) if the land¬ 
lord has failed to carry out the arrangements 
in respect of irrigation which he is bound to 
maintain, (d) He may reduce the rent to the 
extent specified in tire section, if there has 
been a fall not due to a temporary cause in 
the average local price of staple food crops 
during the currency of the present rent, (e) He 
may settle a fair rent in such class of cases 
as may be specified in a notification issued 
for other sufficient reasons by the Governor 
in this behalf. 

(This section, as will appear from its provi¬ 
sions, relates to the reduction of rent; S3. 15 
and 1 G of Act 9 of 1933, on the other hand, 
relate to the reduction of the arrears of rent. 
Section 15 deals with occupancy holdings only 
and provides both for cases in which the rent 
of such holding has been settled or reduced 
under Ss. 112 and 112A as well as those in 
which rent of such holding has not been 
settled or reduced under these provisions. 
Clause (a) of the section states that where the 
rent of an occupancy holding has been settled 
or reduced under S. 112 or els. (a), (b), (d) or 
<e) of sub-s. (1) of S. 112A, Bihar Tenancy 
Act. ... a landlord shall not in any suitor pro- 
ceeding instituted before or after the date on 
which the section comes into force be entitled 
to recover from the raiyat of such holding any 
arrears of rent in respect of the years covered 
by such suit or proceeding at a rate in excess 
of the rent so settled or reduced whether such 
arrears accrued due before or after such rent 
was settled or reduced. Clause (b) relates to 
those cases in which rent has not been re¬ 
duced under S. 112 or 112A, Bihar Tenancy 
Act, and provides that in such cases the land¬ 


lord of the occupancy holding concerned shall 
not in any suit or proceeding instituted before 
or after the date on which the section comes 
into force in respect of the arrears of rent for 
any period between the first day of Asin 1315 
Fs. be entitled to recover from the raiyat any 
arrears of rent due in respect of such holding 
at a rate in excess of the rent which would be 
settled for the holding under els. (a), (b) or (d) 
of sub-s. (l) of S. 112A, Bihar Tenancy Act, 
if the raiyat had made an application under 
any of the aforesaid clauses of s. 112 A, Bihar 
Tenancy Act. Then follows section 16 which 
has already been quoted. 


The points which are to be noted with re¬ 
gard to S. 15 are (l) that if the section is read 
as a whole along with the provisions of the 
Bihar Tenancy Act to which it refers, there 
can be no doubt that it refers only to those 
occupancy holdings for which a cash rent is 
payable. (2) That it deals with the cases in 
which rent of an occupancy holding has been 
settled or reduced under ss. 112 and 112A as 
well os those in which it has not been so 
settled or reduced. (3) That cl. (a) does not 
refer to those cases in which rent has or could 
have been reduced under cl. (c) of S. 112A and 
cl. (b) also makes no reference to cl. (c) of 
S. 112 A, Bihar Tenancy Act, with the result 
that neither cl. (a) nor cl. (b) contains any 
provision in regard to the reduction of tho 
arrears of rent due in respect of an occupancy 
holding where the rent itself has either been 
reduced or has not been reduced under S. 112 
clause (c). 


With these introductory remarks let us 
now proceed to read S. 16 which purports to 
deal with the cases where arrears of rent aro 
due to a landlord in respect of “a holding 
other than a holding referred to iu S. 15." As 
S. 15 refers to occupancy holdings only, there 
can be no doubt that the provisions of S. 1G 
will apply to all holdings other than an occu¬ 
pancy holding. The provisions of this section 
also apply to an occupancy holding for which 
rent is payable in kind. This view has been 
expressed in 22 r.L.T. 374 1 and with that view 
I respectfully agree. It has been contended 
on behalf of the appellants that inasmuch as 
S. 15 refers specifically to an occupancy hold- 
ing only, S. 16 must relate to holdings other 
than an occupancy holding, that is to say, no 
relief can be given under the section in regard 
to any arrears of rent due in respect of an 
occupancy holding. The argument is a plau- 
sible one and derives some strength from tlie 
somewhat clumsy and inartistic language of 
the secti on. It was also accepted by a Bencn 

1. (’41) 28 A.I.R. 1941 Pat. 390 : 194 I. C. 99 : 22 
P. L. T. 374, Sree Kant Lai v. Ajoilhya Singh. 
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of this Court in 21 Fat. 794 2 with some quali¬ 
fication as will appear from the following 
extract from the judgment of Manohar Lall 
J. in that case : 

“The critical words to be examined are—‘in res¬ 
pect of a holdiDg other than a holding referred to in 
S. 15*. I ask myself : *What is the holding referred 
to in S. 15‘? The answer is clear that it is an occu¬ 
pancy holding. It follows therefore that an occu¬ 
pancy holding which is held at a ensh rental is not 
contemplated by S. 16, sub-cl. (1) of the Act at 
all. 1 * 

The qualification is as the underlined (hero 
italicized) words indicate about the cash 
rental. It seems to me that this very quali¬ 
fication shows that the matter is not so easy 
as it appears to be. If s. 16 was not intended 


to apply to an occupancy holding at all, w 
simplest way to convey this meaning would 
have been to say “a holding other than ar 
occupancy holding.” Similarly, if the object 
of the Legislature had been to exclude all 
occupancy holdings for which cash rent is 
paid, the words would have been "a holding 
other than an occupancy holding for which 
cash rent is paid.” But what wo find is that 
instead of using these simple expressions the 
Legislature has used the expression "a hold¬ 
ing referred to in s. 15.” To my mind, the 
language used in the section suggests that in 
order to find out what holdings are excluded 
from the operation of S. 10 one will have to 
read the whole of S. 15 and see what cases arc 
dealt with in that section. As I have already 
stated, the view expressed in 22 P.L.T. S74 l as 
well as in 21 rat. 794 J is that s. ic does apply 
to an occupancy holding for which a produce 
rent is payable, but S. 15 does not expressly 
say so and it is only by reading the whole of 
the section that one can come to the conclu¬ 
sion that an occupancy raiyat paying a pro¬ 
duce rent is excluded from its operation. If 
therefore, it is permissible to read the whole 
of the section for the purpose of coming to 
this conclusion, it is equally permissible, in 
my opinion, to read it for the purpose of do- 
cidrng whether all occupancy holdings carry, 
mg cash rent are covered by s. 15 . As I have 
already stated, those cases in which the rent 
of an occupancy holding has been reduced 

MdeJ ° 1 (C) ° C mighfc 1,0 ^aced 

under that clause, are not dealt with in s 15 

did nTt kL D nd ) * COnClU ? e that the Mature 

tenant 't an A y relief such a 

refer in under . the Act ? We may also 
refer in this connexion to sub-cl. ( 3 } 0 f sec 

two U2A which provides : 

Bill? ® OTCrn ? r J* notification directa that there 

hgdi^ or syaa 


in any area, the rent of which is paid in kind or in 
any of the other ways mentioned in sub-3. til of 
8 . 40, the Collector may, on the application of the 
raiyat or landlord of any such holding,or on his own 
motion, determine the sum to be paid as money rent 
for such holding, and may order that the ray at shall 
in lieu of paying his rent in kind, or otherwise as 
aforesaid, pay the sum so determined." 

It is obvious that a case which falls under 
sub-cl. (3) of s. 112A is not covered by S. 15 
of the Act. Are we therefore to conclude that 
the Legislature did not intend to grant any 
relief to the occupancy tenants in cases 
covered by this provision ? Therefore, it will 
not be correct to say that all occupancy ten¬ 
ants paying cash rent can lie given relief 
under s. 15 and therefore S. 1G could not have 
been intended to apply to them. The pre¬ 
amble to the Act shows that in enacting this 
piece of legislation the Legislature was greatly 
influenced by the unprecedented fall in prices 
between 1st January 1920 and 31st December 
1937 and considered that the reduction of 
arrears of rent in certain cases was necessary 
to afford some relief to the tenants. Therefore 
it is the duty of the Court to give such a con¬ 
struction to the provisions of this remedial 
enactment as may be in consonance with its 
object. The principles which should he fob 
lowed in construing such an Act aro well 
settled and are summarised in Maxwell's In¬ 
terpretation of Statutes in these words: 

It is said fo be the duty of the Judge to make 
such construction of a statute ns shall suppress the 
mischief and advance tho remedy. Even where tho 
usual meaning of the language falls short of tho 
whole object of the Legislature, a more extended 
meaning may be attributed to the words, if fairly 
susceptible of it. If there aro circumstances in tho 
Act showing that the phraseology is used in a larger 
sense than its ordinary meaning, that sense may bo 
given effect to." 

Of course the beneficial construction is not 
to be strained so as to indudo cases plainly 
omitted from tho natural meaning of tho 
words, but, in my opinion, tho only reasonable 
construction of s. ic is that it was intended 
to apply to those cases in which relief was not 
possible nnder s. 15. Section 15 has a fairly 
wide scope so far as the occupancy holdings 
are concerned. Nevertheless, as has been 
shown, there is no reference in that section 
to certain classes of occupancy tenants paying 
a cash rent. In my opinion tho words “other 
than a holding referred to in S. 15 " mean a 
holding other than tho holdings for which 
relid is provided for by s. 15 , or, in other 
words, those in respect of which relief can bo 
asked for under s. 15 . The section therefore 
will be applicable to ( 1 ) all holdings other 
than occupancy holdings; ( 2 ) occupancy hold- 
mgs for which produce rent is payable and 
(3) those occupancy holdings which do not 
come under either of tho two categories re- 
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ferred to in els. (a) and (b) of S. 15 — that is 
to say, for which no relief is obtainable under 
section 15. 

In my opinion, ss. 15 and 1G were intended 
to cover the entire iield of rayati holdings and 
S. 1G is a kind of residuary provision which 
was enacted to apply to all cases in which it 
is not possible to obtain relief under S. 15. 
Section IS, cl. (4) which sets out the relief 
which can be given to a raiyat who makes an 
application under S. 1G may also be referred 
to here. It provides that if the Collector ad¬ 
mits an application made under sub-s. (l) of 
S. 1G, he may, if after making such enquiry 
as he thinks lit, he is satisfied that the means 
and circumstancc*s of the raiyat were affected 
by any fall in prices during the period begin¬ 
ning with 1st January 1929 and ending with 
3lst December 1936, reduce the arrears to such 
an extent as he considers proper in the cir¬ 
cumstances of the case. This provision shows 
that what the Collector has to find out before 
granting relief under S. 1G is whether the 
means and circumstances of the raiyat were 
affected by any fall in prices between 1 st 
January 1929 and 31st December 193G. In the 
course of the argument, reference was made 
to the following three cases : 22 r. L. T. 
374; l 21 rat. 704 3 and 21 Pat. 794. 2 So 
far as the first case is concerned, it simply 
lays down that an occupancy holding for 
which produce rent is payable is excluded 
from the scope of S. 15 and is covered by 
s. 1G. As I have already stated, I agree with 
this view. The second case was decided by 
Agarwala and Shearer JJ., and their view is 
summarised in the headnote of the report in 
these words : 

“The two sub-sections of S. 15, Bihnr Restoration 
of Bakosht Lands and Reduction of Arrears of Rent 
Act, 1938, impose a bar to the landlord recovering 
the full amount of arrears of rent of an occupancy 
holding when the arrears are the subject-matter of a 
‘suit or proceeding.* They do not deal with the 
arrears of rent of an occupancy holding which arc 
not the subject-matter of any suit or proceeding or 
with the arrears of rent of any holding other than 
an occupancy holding. In other words, S. 15 applies 
only to occupancy holdings for the arrears of rent of 
which there is a suit or proceeding pending and not 
to an occupancy holding for the arrears of rent of 
which there is no pending suit or proceeding. 

It is not correct, therefore, to say that S. 15 com¬ 
prehends all occupancy holdings and that, therefore, 
»S. 16 cannot apply to any occupancy holding.** 

The opinion expressed here is undoubtedly 
entitled to very great respect and it may be 
that the distinction emphasised by the learn¬ 
ed Judges was in the mind of the Legislature 
in enacting the section, but that intention is 
not adequately expressed by the words which 

3. (’43) 30 A. I. R. 1943 Pat. GG : 21 Pat. 704 : 205 

I. C. 136, Kameshwar Singh Bahadur v. Ramesh- 

war Singh. 
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have been used and in view of the words 
which occur in Ss. 15 and 1G and also in view 
of what is provided in S. 17, I am unable to 
hold that the application of these two sections 
will depend upon whether a suit or proceeding 
in respect of arrears of rent for a particular 
occupancy holding is pending or not. In the 
third case it wa3 held that an occupancy 
holding which is held at a cash rent is not 
contemplated at all bv s. 1G (l). As I have 
already said, the view expressed in this case 
appears at the first sight to be quite plausible, 
but in the light of the materials placed before 
us in the course of the argument 1 am inclined 
to think that this view also requires modifica¬ 
tion. Thus the contention put forward on be¬ 
half of the appellants that s. 1G (l) does not 
apply to an occupancy holding which is held 
at a cash rent fails and as no other conten¬ 
tions were raised, I would dismiss these ap¬ 
peals with costs. 


Chatterji J. — The second appeals arise 
out of rent suits, and the miscellaneous ap¬ 
peals which are directed against appellate 
orders arise out of proceedings for execution 
of rent decrees. The suits and the decrees 
under execution all relate to occupancy hold¬ 
ings bearing cash rent. The ]>eriod under 
claim in all the suits includes 1344 Fasli and in 
one case also includes 1343. The period to 
which the decrees relate includes 1342-44 in 
one case, 1341-43 in another, and 1343-44 in the 
third. In all the appeals the landlord i3 the 
appellant. The objection taken by the tenants 
in all the cases was that the arrears of rent 
claimed up to 1344 Fasli had been reduced by 
the Rent Reduction Office? on their applica- 
tion made under S. 1G, Bihar Restoration of 
Bakasht Lands and Reduction of Arrears of 
Rent Act (Act 9 of 1933), and that the civil 
Court was bound to give effect to the reduc¬ 
tion so allowed. This objection was refuted by 
the landlord on the ground that the order of 
the Rent Reduction Officer was ultra vires 
inasmuch as S. 1G of the said Act (9 of 1933) 
is not applicable to an occupancy holding 
tearing cash rent. The Court below overruled 
the landlord's contention and gave eilect to 
the reduction as allowed by the Rent Reduc¬ 
tion Officer. The sole question for determina- 
tion in these appeals is whether S. 1G of Act 
9 of 193S is applicable to an occupancy hold- 
ing bearing cash rent. It is not disputed that 
if this question is answered in the affirmative, 
these appeals must be dismissed. Section 16 

of Act 9 of 1939 runs as follows: 

“(1) Notwithstanding anything to the con,r ^ 
contained in any law. where any “drears of wnt w 
due to a landlord in respect of a holding other than 
a holding referred to in S. 15 for any period ending 
before the first day of Asin. 1345 fasli corresponding 
to Asin Dadi 1 of 1994 Sambat, the raiyat may 
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mate an application to the Collector for the reduc¬ 
tion of such arrears. 

(2) No application under sub-s. (1) shall be enter¬ 
tained unless it is made within a period of one year 
from the date on which this section comes into force. 1 ’ 

As the context shows, this section must be read 
with S. 15, of which the material jx>rtions are 
as follows: 

"Notwithstanding anything to the contrary con¬ 
tained in any law, (a) where the rent of any occu¬ 
pancy holding has been settled or reduced under 
S. 112 or cl. (a) (b), (d) or (e) of sub-s. (1) of S. 112A, 
Bihar Tenancy Act, 1885, ... a landlord shall not, 
in any suit or proceeding instituted before or after 
the date on which this section comes into force, be 
<»ntitled to recover from the raiyat of such holding 
any arrears of the rent of such holding in respect of 
the years covered by such suit or proceeding, nt 
u rate in excess of the rent so settled or reduced, 
whether such arrears of rent accrued due before or 
after such rent was settled or redneed : (b) if the 
rent of an occupancy holding has not been settled or 
reduced under S. 112 or S. 112A, Bibar Tenancy 
Act, 1885 . . . the landlord of such holding shall 
not, in any suit or proceeding instituted before or 
after the date on which this section comes into 
force, in respect of the arrears of rent for any period 
before the first day of Asin 1345 fusli correspond- 
ing to Asin Badi 1 of 1994 Sambat, be entitled to 
recover from the raiyat any arrears of rent dae in 
respect of such holding at a rate in excess of the 
rent which would have been settled for the hold¬ 
ing under cl. (a), (b) or (d) of sub-s. (1) of tho said 
b. 112A, Bihar Tenancy Act, 1885 . .. . if the 
raiyat had made an application under any of the 
aforesaid clauses of the said S. 112A, Bihar Tenancy 
Act, 1885 ... J 

The words “holding other than a holding 
referred to in S. 15,” which occur in S. 1G (l), 
have been differently interpreted by Division 
Benches of this Court. In 21 Pat, 704 , s decided 
on Gth May 1942 , Agarwala J. with whom 
ohearer J. agreed, said : 

"Section 15 applies only lo occupancy boldines for 
the arrears of rent of which there is a suit or pro¬ 
ceeding pending and not to’an occupancy holding for 
10 arrears of rent of which there is no pending suit 
or proceeding It Is, in my opinion, incorrect there¬ 
fore to say that S. lo comprehends all oocupancy 
holdings and that therefore S. 16 cannot apply to 
any occupancy holding." J 

He accordingly held that where a proceeding 
is pending for recovery of arrears of rent of 
an occupancy holding, the holding is one to 
Which s. 15 (b) applies and the application of 
8.16 to such holding is excluded. On the other 
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It is on account of the conflicting views thus 
taken in these two decisions that this Full 
Bench has been constituted. Section 15, cl. (a) 
refers to an occupancy bolding of which the 
rent has been settled or reduced under S. 112 
or cl. (a), (b), (d) or (e) of sub-s. (l) of S. 112A 
Bihar Tenancy Act. Section 15, cl. (b) refers 
to an occupancy bolding of which the rent 
has not been settled under S. 112 or 112A, 
Bihar Tenancy Act, but in respect of which 
the raiyat would have been entitled to a re¬ 
duction of rent under cl. (a), (b) or (d) of 
sub-s. (l) of S. 112A, Bihar Tenancy Act. if ho 
had made an application under any of these 
clauses. If, therefore, an occupancy holding 
does not come under either of these two cate¬ 
gories referred to in els. (a) and (b) of S. 15, 
it is, in my opinion, “a holding other than a 
holding referred to in S. 15.” In other words 
“a holding referred to in S. 15” means a hold¬ 
ing for which no relief is obtainable under S. 15. 

In the cases before us, S. 15, cl. (a) has no 
operation, because admittedly the rents of the 
holdings in question have not been settled or 
reduced under S. 112 or cl. (a), (b), (d) or (c) 
of sub-s. (l) of s. H2A, Bihar Tenancy Act. 
Section 15, cl. (b) could be operative only if 
the raiyats could show that they would have 
been entitled to a reduction of rent under 
cl. (a), (b) or (d) of sub-s. (l) of S.112A, Bihar 
Tenancy Act, if they bad made application 
under any of these clauses. Clause (a) of 
S. 112A (l) refers to cancellation of enhance¬ 
ment of rent made between a stated period 
under s. 29 or under the specified clauses of 
S. 30. Clause (b) of the section refers to reduc¬ 
tion of rent where the rent had been commuted. 
Clause (d) refers to reduction of rent, if there 
has been a fall not due to a temporary cause 
in the average local prices of staple food 
crops during the currency of the present rent. 
Clauses (a) and (b) would not apply, unless 
the rent had been enhanced in one enso and 
commuted in tho other. Clauso (d) would 
apply only if the average local prices were 
higher at the time when tho present rent first 
became payable than at the time when reduc¬ 
tion of rent was asked for under that clauso. 
From the judgments of tho learned District 
Judge under appeal, it appears that it was 
conceded bofore him that the tenants could 
not havo got any relief under cl. (a), (b) or (cl) 
of s. 112A (l). It also appears from his judg¬ 
ment to which Miscellaneous Appeal no. 553 
of 1941 relates that 

the average local prices of staple food crops were 
not lower at tho time of tho order of tho Rent Re¬ 
duction Officer than they were when tho present 
rent was recorded at tho survey but were rather a 
little higher.” 

It is thus clear that the tenants in these 
cases were not entitled to any relief at all 
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under S. 15. And if it were not open to them 
to apply under S. 16, they would be com- 
pletely deprived of the benefit of Act 9 of 193S. 
The object of this Act, 9 of 1938, as its pream¬ 
ble shows, was to afford relief to raiyats 
against hardship caused by the unpreceden¬ 
ted fall in prices between 1st January 1929 
and 31st December 1937. Chapter 3 of the 
Act which consists of Ss. 15 to 20 is headed 
“Reduction of arrears of rent.” Section 15, as 
its marginal note shows, deals with “Rate at 
which certain arrears of rent shall lx? recover¬ 
able.” The marginal note to S.lGis “Reduc¬ 
tion of arrears of rent.” Section 15 provides 
for relief to be given by the Court in which a 
suit or proceeding is instituted for recovery of 
arrears of rent. Section 1G provides for relief 
to be given by the Collector. Clause (a) of 
s. 15, in substance, gives retrospective effect to 
the settlement or reduction of rent made under 
S. 112 or cl. (a), (b), (d) or (e) of sub-s. (l) of 
s. 112 A, Bihar Tenancy Act. Where there has 
l>een no settlement or reduction of rent under 
these sections of the Bihar Tenancy Act, cl. (b) 
of S. 15 provides for relief on certain limited 
grounds, that is to say, if the raiyat could 
show that he would have been entitled to a 
reduction of rent under cl. (a), (b) or (d) of 
sub-s. (l) of S. 112 A, Bihar Tenancy Act, if he 
had made any application under any of these 
sections. Section 1 G provides for relief to all 
raiyats whose holdings are not covered by 
S. 15. The grounds on which reduction of 
arrears may be allowed under S. 1G are men¬ 
tioned in S. 18, cl. 4 (a) which runs thus: 

“If the Collector admits an application made under 
sub-s. (1) of S. 1G, he may, if after making such 
inquiry as he thinks tit he is satisfied that the means 
and circumstances of the raiyat were affected by any 
fall in prices during the period beginning with the 
first day of January 1929, and ending with the 31st 
day of December 1936, reduce the arrears to such an 
extent as ho considers proper in the circumstances 
of the case.’* 

It seems pretty clear from the scheme of 
the Act that S. 15 provides relief for occupancy 
raiyats whose holding come under this section, 
while S. 1G provides relief for all other raiyats, 
whether occupancy raiyats or not, whose hold, 
ings are not covered by S. 15. As observed by 
my Lord the Chief Justice in his judgment, 
Ss. 15 and 1G were intended to cover the entire 
field of raiyati holdings and S. 1G is a kind of 
residuary provision which was enacted to 
apply to all cases in which relief is not possible 
under S. 15. To hold that an occupancy raiyat 
who cannot get any relief under S. 15 is not 
entitled to relief under s. 1G will, in my opi¬ 
nion, defeat the very purpose of the Act. 
Occupancy raiyats are the most important 
and common class of raiyats, and it will be 
hardly reasonable to suppose that the Legis¬ 
lature, while enacting S. 1G, intended to exclude 
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from its operation those occupancy raivats 
who would not be entitled to any relief under 
S. 15. In 21 Tat. 794 2 Manohar Lall J. said: 

“The holding referred to in S. 15 is an occupancy 
holding. If the Legislature intended to mean that an 
occupancy raiyat could apply under S. 16 (1) of the 
Act, they would have used a different phraseology." 
But this reasoning may be applied with 
greater force in the case of the converse pro¬ 
position. If the Legislature had intended to 
exclude occupancy holdings from the scope of 
S. 1G, nothing would have been easier than to 
use the plain words “a holding other than an 
occupancy holding.” The use of the expression 
“a holding referred to in S. 15” rather suggests 
that we must look to the whole of this section 
in order to find out what holding it refers to. 
Manohar Lall J.’s own finding that “an occu¬ 
pancy holding which is at a cash rental is not 
contemplated by S. 10, sub-s. (l) of the Act at 
all,” which I have already quoted means that 
the holding referred to in s.15 is an occupancy 
holding which is at a cash rental. This inter¬ 
pretation is not justified by the plain wording 
of S. 15 itself, unless one examines the provi¬ 
sions of Ss. 112 and 112A, Bihar Tenancy Act, 
which are referred to therein. Another reason 
given by Manohar Lall J. was that complete 
relief was given to an occupancy raiyat by 
the application of S. 112 or S. 112A whether 
proceedings there under were instituted or not, 
and, therefore, the Legislature could not have 
intended to give him further relief on the 
ground stated in s. 18 (4) (a). But I have 
already shown that in these very cases before 
us the raiyats could not have got any relief 
under S.15. Besides, my Lord the Chief 
Justice has pointed out that there may he other 
cases in which relief is not possible under S. 15. 
The decision in 21 rat. 70-1 3 leads to much the 
same result, because where, in a case covered 
by S. 15, cl. (l>), a suit or proceeding is pending 
for recovery of the arrears of rent of an occu¬ 
pancy holding, the raiyat would be without 
any relief, unless he could show that he would 
have been entitled to a reduction of rent 
under cl. (a), (b) or (d) of sub-s. (l) of S. 112A, 
Bihar Tenancy Act. The decision is also hardly 
consistent with the provision of S. 17 which is 
as follows : 

"When a raiyat has made an application under 
sub-s. (1) of S. 16, nil suits or proceedings instituted 
before or after the tiling of the said application for 
the recovery of the arrears mentioned in such appli¬ 
cation shall, on the application of any of the parties, 
be stayed while the application under the said sub¬ 
section is pending before the Collector." 

This section makes it clear that relief can 
be given under s. 16 , though a suit or procee¬ 
ding for recovery of the arrears of rent may 
be pending. There is another Division Bench 
decision of this Court, 22 P.L.T. 374, 1 which has 
been cited before us. In this case Harries C. J., 
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with whom Varma J. agreed, held that a 
holding of which the rent is not a money vent 
hut is produce rent is not within S. 15 of the 
Act but comes within S.1G and proceedings 
for reduction of rent of such holding can pro¬ 
perly be made under S.1G. This decision docs 
jtiot touch the point now under consideration. 
(Upon a proper construction of Ss. 15 and 1G, 
Jit seems to me that an occupancy holding 
jbenring cash rent comes within s. 1G, if the 
raiyat is not entitled to relief under s. 15. I 
therefore agree with my Lord the Chief Justice 
that the appeals must be dismissed with costs. 

Shearer J.— Section ic of Bihar Act 9 of 
1938 and the sections, which immediately fol¬ 
low it, gave legislative sanction to a scheme 
of a very extraordinary kind, the object of 
which was to confer very substantial benefits 
on certain raiyats or classes of raiyats at the 
expense of their landlords. The raiyats in 
question were all raiyats, who had omitted to 
pay the rent which had accrued due in res. 
pectof their holdings up to the end of 1344 
Fasli. A raiyat, entitled to benefit under the 
scheme, was authorised to make an applica¬ 
tion to the Collector, asking the Collector to 
reduce the arrears of rent due by him. On the 
receipt of the application, the Collector was 
to inquire into "the means and circumstances 
of the raiyat,” and if he were satisfied that 
they “were affected by any full in prices” 
during the stipulated i#?riod, was empowered 
to reduce the arrears to such an extent as 
he considered proper in the circumstances of 
the case." The discretion given to the Codec- 
tor was not to be exercised on any fixed prin- 
ciples, and waa-not subject to any restrictions, 
except that, if the landlord had already insti- 
tuted a suit to recover the money due to him, 
the Collector was enjoined “to take into con¬ 
sideration any costs which ho had incurred.” 
Unless the Collector ordered the debt, as re- 
uced by him, to be paid in instalments, it was 
not to become legally recoverable until the 
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the tens of thousands of judgment-debtors 
under rent-decrees, which had not yet been 
fully executed, as well as those raiyats, who 
were in arrears with their rent but had not 
yet, for one reason or another, been sued by 
their landlords, had made applications to tho 
Collector, and the Collector had had to inquire 
into the means and circumstances of every 
one of this multitude of individuals, it would 
have taken years to dispose of the applica¬ 
tions, even if the Provincial Government had 
been in a position to empower, as it was autho. 
vised by the Act to empower, a small army of 
officers to discharge the functions of a Col¬ 
lector under the Act. It is also obvious that 
the most patent injustice and wrong would 
have been done to landlords, many of whom 
must have entered into commitments in the 
expectation that they would, sooner or later, 
be able to realise their rents for which, it has 
to be remembered, the law gave them the 
amplest security. In order to mitigate the 
hardship caused to landlords, and in order to 
render the scheme less unworkable, the Legis¬ 
lature appears, ultimately, to have decided to 
restrict very greatly the number of raiyats, 
who were to be admitted to the benefits of it. 
At all event, that is what the Legislature did, 
and it did it by inserting S. 15 in the Act and 
by inserting, in S. 10, the words “other than a 
holding referred to in S. 15." 

On the receipt of an application under S. 1G 
of the Act, the Collector was thus bound to 
ascertain whether the holding, in respect of 
which the arrears of rent he was asked to 
reduce had accrued due, was "a holding re. 
ferred to in s. 15." If it was such a holding, 
he had no jurisdiction to proceed further, and 
was bound to dismiss the application in limine. 
Tho holdings referred to in cl. (a) of S. 15 are, 
quite clearly, occupancy holdings, tho rent of 
which has been settled or reduced” under 
S. 112 or ' cl. (a), (b), (d) or (e) of sub-s. (l) to 
S. 112A, Bihar Tenancy Act.” What aro the 
holdings referred to in cl. (b) ? In order to as¬ 
certain this, it is necessary to refer to els. (a), 
(b) and (d) of sub-s. (l) to s. 112A, Bihar Ten. 
ancy Act, which make it plain that tho hold¬ 
ings in question aro : (l) occupancy holdings, 
tho rent of which was enhanced under S. 29 or 
under els. (a), (b) and (d) of s. 30 between 1st 
January 1911, and 3ist December 1936; (2) occu¬ 
pancy holdings, the rent of which was com¬ 
muted, whether under s. 40, or by agreement, 
between the tenant and the landlord between 
1st January 1911 and Slat December 1936; 

foldings, the rent payablo for 
which is a money rent entered in a record of 
rights, or, if not entered in a record of rights, 
the landlord can provo to tho satisfaction of 
the Collector when it first becamo payable. 
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The number of occupancy holdings, which 
do not fall under one or other of these cate¬ 
gories, must be extremely small, and, for all 
practical purposes therefore occupancy raiyats, 
paying a money rent, were excluded from the 
benefits of the scheme. Not all such raiyats 
were however in express terms or by necessary 
implication, excluded. The principle under¬ 
lying cl. (d) of S. 112A, Bihar Tenancy Act, 
was that an occupancy raiyat, paying a money- 
rent should be entitled to have his rent reduced 
if, since that rent first became payable, or, if 
it was not known when it first became pay. 
able, since the publication of a record of rights 
in which it was recorded, there had been a 
fall in prices. The clause, as drawn, contem¬ 
plated cases in which it would be impossible 
for the raiyats claim to be either proved or 
disproved, and, in such cases, as I understand 
the section, the raivat’s application had to be 
dismissed. To take a concrete case; nearly 
half a century has elapsed since the record of 
rights for part of the Tirhut Division was 
finally published. During that long period 
some occupancy holdings, paying a money- 
rent, must have come into existence and, if 
the landlord was unable or unwilling to prove 
when the rent first became payable, the tenant 
was unable to obtain a reduction, although he 
may have been entitled to one. He was not 
an occupancy raiyat, to whom cl. (d) applied, 
and, unless he could apply under S. 112 or 
cl. (e) of S. 112A, he could not obtain any 
relief. The intention of the Legislature was 
not, I think, to prevent occupancy raiyats, 
who, by force of circumstances, were unable 
to obtain a reduction in their rent, to which 
they may on the principles underlying S.112A 
have been entitled, from obtaining a reduction 
of their arrears of rent either. Occupancy 
raiyats in that position, and possibly some 
small number of other occupancy raiyats also, 
are, I think, entitled to apply under section of 
the Act. If the Legislature had intended to 
exclude occupancy raiyats, without any excep¬ 
tion whatsoever, it x^ofild, instead of saying 
‘‘holding other than a holding referred to in 
S. 15,” have said ‘‘a holding other than an 
occupancy holding for which a money-rent is 
payable.” It will serve no useful purpose to 
consider, in vacuo as it were, what classes of 
occupancy raiyats, paying a money-rent, are 
entitled to apply under S. 1C. The question, 
which we have to decide is, whether the res¬ 
pondents in these appeals were so entitled ? 
Now, it is admitted that each one of them is 
an occupancy raiyat paying a money rent for 
his holding, and it is admitted that the rent 
payable by him is entered in a record of 
rights, in other words, the holdings, in respect 
of which the respondents made the applica- 
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tions which they did to the Collector, were 
holdings referred to in cl. (b) of S. 15, and that 
being so, the Collector was, in my judgment, 
bound to dismiss the applications in limine, 
and had no jurisdiction to proceed further and 
reduce the arrears of rent. 

The ground, on which it is contended that 
the applications were maintainable, is a some¬ 
what curious one, namely, that, if the raiyats 
had applied for a reduction in their rent under 
cl. (d) of S. 112A, they would not have been 
entitled to any reduction. It is argued that 
the Legislature intended to confer some bene¬ 
fit on them, and, as they are not entitled to 
any benefit under S. 15. they must necessarily 
l>e entitled to the relief which the Collector 
has given them under S. lf>. The argument is 
at first sight, a plausible one, but, on close 
examination, it will, in my judgment, be found 
to be completely fallacious. The Act is des- 
cril>cd in the preamble as an Act “to provide 
for . . . the reduction of arrears of rent in 
certain cases.'’ This does not and cannot mean 
“to provide for . . . the reduction of all arrears 
of rent due up to the end of 1344 Fasli. It 
means and can only mean “the reduction of 
arrears of rent due by some but not neces¬ 
sarily by all raiyats.” The marginal note to 
S. 15 is “rate at which certain arrears of rent 
shall 1* recoverable." This, it appears to me, 
shows that a suit agaiast an occupancy raiyat, 
who, on an application under cl. (d) of S. 112 A, 
Bihar Tenancy Act, would not have been 
entitled to have his rent reduced, is to be 
decreed in full. The matter is, I think, made 
clear beyond any possibility of doubt by cl. (c) 
of S. 15. That clause provide.? 1 that, when a 
defendant is not entitled, under any of the 
preceding clauses, to have the arrears of rent 
due by him reduced, he is to pay interest on 
the arrears. If lie is entitled to have the 
arrears of rent duo by him, reduced, he is also 
absolved from the liability to pay interest on 
them. There are, it has to be lx>rne in mind, 
two quite separate and distinct schemes em¬ 
bodied in the Act. One scheme is intended for 
all occupancy raiyats paying a money-rent 
with, perhaps, a few quite negligible excep¬ 
tions. The other is intended for all other 
raiyats. As I have already said, the latter 
scheme, if it had applied to all raiyats, would 
have proved completely and utterly unwork¬ 
able. For that reason, and possibly for other 
reasons also, the other scheme had to be 
devised, and why that scheme took the form 
it did is, I think, quite easily understandable. 

Section 112A was inserted in the Bihar 
Tenancy Act by Act S of 1937, which received 
the assent of the Governor on 29th December 
1937 When, in the course of less than twelvo 
months, the Legislature subsequently came to 



Patna 48 


1945 Kameshwar Singh y. Arjcn Missir (FB) (Shearer J.) 


deal with the problem created by large num. 
k*n> of raiyats being heavily in arrears with 
their rent, and, therefore, being in danger of 
being sold up or evicted, it most at once have 
occurred to it that a great many of these 
raiyats had already obtained a reduction in 
in their rents and that a very simple way of 
dealing with the problem would lie to give 
retrospective effect to the order reducing their 
rents. That, at all events, is what the legisla¬ 
ture did in the case of occupancy raiyats pay. 
ing a money rent, when it enacted cl. (a) of 
s. 15. No doubt, it also occurred to the Legis¬ 
lature then tli.it a number of occupancy 
raiyats, who would have l)cen entitled to have 
their rents reduced, might Imve omitted 
through ignorance of the law or negligence, to 
make applications under s. 112A. The Legisla- 
furo would seem to have taken the view that, 
so far as any arrears of rent due by them 
were concerned, such occupancy raiyats 
should, ns far as possible, be placed in the 
same position as if they bad applied for and 
obtained the relief to which they were en¬ 
titled. For that purpose, it enacted cl. (b) of 


s. 15. It is to bo observed that, in cl. (h) of 
s. 15, no mention is made of cither cl. (c) or 
cl. (e) of s. 112A or of s. 112 , Bihar Tenancy 
Act. The reason for this omission would seem 
to be that while a civil Court could determine, 
with complete certainty, the extent of the reduc. 
tion in rent that would have been allowed by 
a revenue Court on an application made to it 
under els. (a), (b) and (d) of s. 112A, it could 
not possibly determine the extent of the reduc. 
tion that would have been allowed on an 
application under either cl. (c) or cl. (e). 

In administering one of the two schemes 
embodied in the Act, the civil Courts were to 
act on certain fixed principles. In administer¬ 
ing the other scheme the revenue Courts, as 
J have already said, were given the widest 
lossible discretion. Acting on the principles, 
on which they were bound to act, the civil 
Courts were unable to give any of these res¬ 
pondents any relief. The revenue Courts, 
acting in exercise of their discretion or sup. 
l«sed discretion, were apparently prepared 
to give them very considerable relief. For 
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revenue Courts. To contend that, as, instead 
of receiving the smallest relief, they obtained 
no relief at all, they are entitled to tho very 
substituted relief that has been given them 
by the revenue Courts, is, in my opinion, a 
reductio ad absurd urn. Harries C. J., in, bis 
concurring judgment in 21 Pat. 794 2 said : 

“Section 15 certainly applies (o occupancy raiyats 

holding at cash rent.Such occupancy tenants 

are given relief by S. 15, and if they can obtain no 
such relief under that section, they cannot fall back 
on S. 16 ” 

I respectfully agree with that observation. For 
the reasons already given, Manohar Lall J. 
went, I think, a little too far in saying that 
“holding other than a holding referred to in 
s. 15“ meant “an occupancy holding”, but tbe 
decision was, in my opinion, correct and wo 
ought to follow it. 

The other decision, which led to tbe making 
of this reference to a Full Bench is 21 Pat. 704. 3 
Agarwala J., suggested that a doubt might arise 
as to whether an occupancy raiyat, against 
whom no suit to recover arrears of rent bad 
yet been instituted, might not be entitled to 
apply to the collector under S. 1 G of this Act. 
The respondents or most of the respondents 
had applied to the collector under S. 1G of the 
Act before rent suits were instituted against 
them, and it is, therefore, necessary to consi. 
der this point, on which, it should bo said, 
Agarwala J. did not express any opinion ono 
way or the other. The provisions of the Act 
have to be considered as a whole, and, when 
they are so considered, it is, I think, quite 
obvious that it was not the intention of tho 
Legislature that all the suits to recover arrears 
of rent which had been instituted and all pro- 
ceedings in execution of rent decrees which 
had been obtained prior to the pnssing of the 
Act, should be allowed to proceed, and that 
the civil Courts should, in every such suit or 
execution proceeding determine the amount of 
relief, which should be given to tho defendants 
or judgmont.debtors and that every raiyat, 
against whom no suit was pending or no rent 
decree had been passed, should be entitled to 
apply to the revenue Courts, and it should be 
left to the revenue Courts to determine the 
amount of relief to which ho was entitled. It 
has to be remembered that tho scheme for 
occupancy raiyats, paying a money-rent, was 
nothing more than a scheme for the partial 
cancellation of debts. The only way, in which 
legislative .sanction can be given to such a 
scheme, is by enacting that any suit, instituted 
to recover tho debts in question, shall bo 
decreed in part, and not in full. That, I think 
explains why s. 15 of the Act took tho some- 
what curious form which it did. Tho other 
scheme was not merely a scheme for the par¬ 
tial cancellation of debts; it was also a scheme 
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for a moratorium. Moreover when the debts, 
to which it applied, were finally to become re¬ 
coverable, they were to be recoverable, not 
through the civil Courts, but through the 
revenue Courts. The provisions, contained in 
S. 1 G et. seq. of the Act, were, therefore, and 
necessarily, somewhat different from those 
contained in S. 15. It is, in my opinion, a 
matter of no importance at all that when the 
respondents or most of them applied to the 
Collector, no rent suits had yet been instituted 
against them. It was the duty of the Collector, 
when the applications were presented, to see 
if the holdings of the applicants were “holding 
referred to in S. 15,” and, when it was obvious, 
as it ought to have been obvious to him, that 
they were, to dismiss the applications and 
advise the/ applicants that, if they thought 
they were entitled to any reduction, their pro¬ 
per course was to await the institution of rent 
suits and have the matter determined by the 
civil Court. 

In my judgment, the orders, which were 
made by the Collector under S. 1G of this Act, 
reducing the arrears of rent due by these 
respondents, were made without jurisdiction. 
I would, therefore, allow the appeals and 
remand the cases to the trial Courts to be dis- 
posed of in accordance with law. As however, 
my Lord the Chief Justice and my learned 
brother Chatterji J. are of a contrary opinion, 
the order of the Court must be that the appeals 
are dismissed. 

R.K. Appeals dismissed. 
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Agarwala, Meredith and Sinha JJ. 

Basanta Chandra Ghosli and others 
Petitioners 
v. 

Emperor . 

Criminal Misc. Cases Nos. 60, 65 and 204 of 1044 
and Criminal Rcvu. No. 979 of 1943, Decided on 
10th October 1944. 

(a) Criminal P. C. (1898), S.491 — Application 
underby detenu from jail—Rejection of applica¬ 
tion on ground that it does not comply with 
High Court’s Rules should not he left to discre¬ 
tion of Provincial Government. 

It is undesirable that the rejection of an applica¬ 
tion under S. 491 addressed to the High Court by 
the detenu from jail on the ground that it did not 
comply with the High Courts Rules should be left to 
the discretion of any authority other than the High 
Court, e.g. the Provincial Government. [P 47 C 2] 

(b) Restriction and Detention Ordinance (3 of 
1944), Ss. 3(1) (b) and 10 — Detenu detained 
under R. 26, Defence of India Rules by Order 
No. 963C—Application by detenu under S. 491, 
Criminal P. C., rejected on ground that High 
Court’s jurisdiction was barred by S. 10 of 
Ordinance — Federal Court setting aside High 


Court’s order and remitting application for dis¬ 
posal to High Court — Thereafter Governor 
cancelling Order No. 963C and passing fresh 
Order No. 3929C for detention under S. 3 (1) (b) 
oi Ordinance — Detenu held not entitled to re¬ 
lease merely by showing that Order No. 963C 
was illegal—He must show that Order No. 3929C 
was also illegal. 


The detenu was arrested and detained on 27th 
March 1942 under an Order No. 963C dated 19th 
March 1942 purporting to be made by the Governor 
under R. 26, Defence of India Rules. On 28th April 
1943 an application under S. 491, Criminal P. C., 
was made on behalf of the detenu but it was rejec¬ 
ted on the ground that the High Court had no 
jurisdiction to go into it by reason of S. 10 (2), Res¬ 
triction and Detention Ordinance 3 of 1944. On 23rd 
May 1944 the Federal Court set aside the High 
Court’s order rejecting the detenu's application hold¬ 
ing that S. 10 did not deprive the High Court of 
jurisdiction to consider the petition and remitted the 
application for disposal in due course of law. Order 
No. 963C was cancelled by the Governor on 3rd 
July 194 4 and the detenu was detained under Order 
No. 3929C of the same date which was made by the 
Governor under S. 3 (1) (b), Restriction and Deten¬ 
tion Ordinance 3 of 1944. It was contended that 
as the detenu was, when his application was re¬ 
mitted to the High Court by the Federal Court on 
23rd May 1944. detained under Order No. 963C, the 
detenu was entitled to he released, if he could 6how 
that that order was illegal and it was not necessary 
for him to show that Order No. 3929C which was 
subsequently passed was also illegal : 


Held that as the detenu was at the time of the 
hearing of his petition being detained under Order 
No. 3929C. which ex-facie was regularly made by 
the Governor in exercise of the powers conferred on 
him by S. 3 (1) (b). Restriction and Detention Ordin¬ 
ance, 1944, it would be necessary for him to shew 
that his detention in consequence of that order was 
illegal before the High Court could order his release, 
and that, consequently, it would not suffice for him 
to attack the validity of Order No. 963C which pur¬ 
ported to be made under R. 26, Defence of Lidia 
Rules, because the High Court was not considering 
an application “against Order No. 963C" but an 
application made under S. 491, Criminal P. C., and 
what it bad to decide was whether the detenu’s 
detention was legal or illegal. Even if the High 
Court considered that Order No. 963C was not n 
valid order it could not make an unqualified order 
for the release of the detenu. The most it could do 
would be to direct his release unless he was being 
detained under some other order and there could bo 
no doubt that he would continue to be detained 
under Order No. 3929C unless the High Court declared 
his detention under that Order also to be illegal. 

[P 48 C 2; P 49 C 1] 

(c) Restriction and Detention Ordinance (3 of 
1944), S. 10 (3) — Order of detention purporting 
to be made by Governor—It must be presumed 
under S. 10 (3) to have been made by Governor 
—Onus is on detenu to show that order was not 
in fact made by Governor. 


By S. 3 (1) of the Ordinance it is the Provincial 
lovernment that is empowered to make an order of 
[etention. Such an order being an executive action 
f the Provincial Government, S. 59 (1), Goveni- 
nent of India Act, requires it to be expressed m the 
iame of the Governor. Accordingly when an order 
4 detention under the Ordinance purports to have 
»een made by the Governor, it must be presumed 
inder S. 10 (3) of the Ordinance to have been^made 
by the Governor and the onus therefore lies on the 
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detenu to show that the order is not what it pur¬ 
ports to be, namelv, an order made by the Gover¬ 
nor. " I? *9 C 13 

(Per Sinha J .)—The presumption that a detention 
order purporting to be made by the Governor was 
made by the Governor is not rebutted by such vague 
and general allegations that the orders appear on a 
printed form, only the name of the particular detenu 
being inserted therein, or that the Governor is much 
too busy a person to apply his mind to the indi¬ 
vidual cases of so many persons detained.(P 58 C 2) 

(d) Restriction and Detention Ordinance (3 of 
1944), S. 3—Order directing detention held was 
one for detention. 

The second paragraph of the order under the 

Ordinance was, “Now, therefore.the Governor 

of Bibar is pleased to direct that the said G. lx- 
detained.” It was contended that a direction for the 
detention of a person was not the same thing ns 
making an order for his detention : 

Held that as the first paragraph of the order 
recited that the Governor was satisfied that it wn*» 
necessary to make an order directing the detention 
of G and then para. 2 directed his detention, the 
order was one for detention of G. [P 49 C 2j 

(e) Restriction and Detention Ordinance (3 of 
1914), S. 3 — Order for detention need not bear 
seal of Provincial Government. 


There is no rule requiring that an order of deten¬ 
tion inode under the Ordinance should bear the seal 
of the Government of the Province. [P 49 C 2) 

(f) Restriction and Detention Ordinance (3 oi 
1944), S. 3 (1) (b)—-Detenu detained under Order 
No. 963C made under R. 26, Defence of India 
Rules—Federal Court deciding that validity of 
order under R. 26, Defence of India Rules, could 
be investigated under S. 491, Criminal P. C ._ 
Governor cancelling Order No.963C and passing 

fresh order of detention under S. 3 (1) (b)_ 

Subsequent order held was made bona fide and 
not to circumvent decision of Federal Court. 


The detenu was detained under Order No. 9G3C 
made by the Governor under R. 26, Defence of India 
Rules, on 19th March 1942. On 3rd July 1944 
that order was cancelled and another order for the 
detention of the detenu was made by the Governor 
under S. 3 (1) (b) of Ordinance 3 of 1944. It was 
contended that the Federal Court having decided on 
•-3rd May 1944 that the validity of an order pur¬ 
porting to be made under R. 26, Defence of India 
Rules could be investigated on an application under 

^ anc * ^e detenu having sworn 
*m affidavit on 26th June denying thnt the Governor 
had in fact made an order against him under that rule 
the issue of orders cancelling Order No. 963C and 
detention of the dotenu under S. 3 (1) 
* L KlB9t . rict ' on , nnd Detention Ordinance, 1944, was 

device to cireun >vent the decision 
n Before frcaU detenti °n orders 

Xrri’ G0Ter “ meat t00k tbe trouble con - 

a * evis, °“ Board, consisting of a Deputy 
SJ 0 '* 0 ™! o f Police and a Divisional CoJ. 

J n h,cb 'oteryiovred all the detenus includ- 
nnV™/ ,a 9 Ue8tl0n Bnd examined their cases 
"T 113 40 Government ns a resultof 

the U dint T releasod 1 in other 
extended 6 nnd! under ‘ he original orders was 

£*8* 1M?V‘ be .procedure provided by Ordin- 
5J? ol 2/52J, acd m Jot otters, including the 
01 tbe detenu in question the original orders 
wem cancelled and fresh detention orders wore 


Held that (Per Agarmla and Sinha JJ.) tho 


known facts were entirely insufficient to serve as a 
foundation for an inference of fraud. The mere fact 
that in July 1941, it was realised that it might not 
be possible to establish the validity of Order No. 963C 
in a Court of law, or to justify the detention of the 
detenu under that Order from the date of his arrest 
in 1942 was not sufficient reason for holding that 
the Governor’s action on 3rd July 1944 in cancelling 
that Order and making a fresh one was anything 
but an exercise of his powers to the best of his judg¬ 
ment, he being satisfied that the continued deten¬ 
tion of the detenu was necessary.[P 49 C 2; P 50 C 1] 

(I'cr Meredith J.)—The natural inference to be 
drawn from the circumstances was not that the 
Government was trying to cover up past mistakes 
by cancelling tbe previous Order No. 903C and pass¬ 
ing a fresh order under the Ordinance but that it 
was trying to provide that the future detention, 
which it considered necessary, should be unquestion¬ 
ably legal. There was nothing at all suggestive of 
mala fides, rather the circumstances suggested just 
the contrary. What was done was not to attempt to 
validate the old orders, but to replace them by fresh 
orders to which objections similar to those which 
might have been taken against tho previous order 
could not be taken. Even if the fresh orders were 
not based upon fresh materials but on the old mate¬ 
rials, that in itself would not contra-indicate bona 
tide. [P 54 C 1, 2J 

(g) Restriction and Detention Ordinance (3 of 
1944), S. 11—Interpretation of — S. II does not 
repeal any part of Evidence Act and is not ultra 
vires. 

Section 11 does not repeal any part of the Evi¬ 
dence Act and is not ultra vires. At most, what it 
docs is that, for the period of its own currency, it 
suspends any provision of the Evidence Act which 
would enable the detenu to place before tho Court 
the matters referred to in S. 11. The detenu is, of 
course, entitled to show lack of good faith on the 
part of the authority making the order of detention 
under the Ordinance by referring to materials other 
than those referred to in S. 11. (p 51C 2] 

(h) Restriction and Detention Ordinance (3 of 
1944), S. 3—Detention order — Bad faith on part 
of authority making order cannot be presumed 
—Presumption is of good faith. 

There is no presumption in favour of bad faith, 
dishonesty or fraud, least of all when tliey are attri¬ 
buted to an officer of State, o. g., to the authority 
making an order of detention under tho Ordinance. 
The law presumes that ordinary standards of truth 
and honesty have been observed until tho contrary 
is shewn by evidenoo incompatible with such stan¬ 
dards : (’44) 31 A. I. R. 1944 Pat. 354, Ezpl. 

... [P 51 C 2] 

(i) Restriction and Detention Ordinance (3 of 
1944), S. 3—Previous order of detention under 
R. 26, Defence of India Rules — Governor can 
cancel order and pass fresh order under S, 3 (1) 
(b)—Fresh order need not be based on fresh 
materials— That fresh order was passed while 
detenu was in detention does not justify infer¬ 
ence that there was no fresh material. 

The power to make au order, in tho absence of 
provision to the contrary, inoludes the power to 
rescind it. This has been expressly enacted in S. 21, 
General Clauses Act, 1897. Tho proviso to S. 3 (3) 
of the Ordinance indicates that tho Govornor can 
make a fresh order under S. 3 (1) (b) relating to a 
person detained by an order purporting to bo mode 
under R. 26, Defence of India Rules. Accordingly 
where a detenu was detained under an order made 
by the Govornor undor Rule 26, Defence of India 
Rules, it is competent for tho Govornor to cnncol 
that order if it was found to suffer from technical 
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defects and make a fresh order under S. 3 (1) (b) of 
the Ordinance if the Governor is satisfied that the 
detention was proper upon the merits and is still 
necessary in the interests of public order or public 
safety. The fresh order need not be based on fresh 
materials. Nor does the fact that the fresh order was 
made while the detenu was under detention justify 
the inference that there were no fresh materials : 
(1041) 2 All E. R. 719, Expl. [P 52 C 1; P 54 C 2] 

(j) Restriction and Defention Ordinance (3 of 
1944), S. 3—Ordinance applies to person already 
under detention. 

The Ordinance applies to persons already in deten¬ 
tion and an order of detention can be made under 
S. 3 (1) (b) in respect of a person already under 
detention. (P 53 C 1] 

(k) Restriction and Detention Ordinance (3 of 
1944), S. 3 (1) — Persons actually acting in pre¬ 
judicial manner as well as persons who may so 
act in future can be detained. 

It is not correct to say that the words “from 
acting 1 * in S. 3 (1) indicate that the only persons 
against whom an order of detention may be made 
are persons considered to be actually acting in a 
prejudicial manner at the time of the making of the 
order and that they do not refer to persons who may 
act in such a manner in the future. Persons who 
may act in future in a prejudicial manner can be 
detained under the Ordinance. (P 53 C 1) 

(l) Restriction and Detention Ordinance (3 of 
1944), S. 3—Ordinance in legislating for deten¬ 
tion for reasons connected with efficient prose¬ 
cution of war is not ultra vires. 

Article 1 of List 1 of Sch. 7, Government of India 
Act, includes detention for reasons of State connected 
with defence, and it is clear that actions and conduct 
which are prejudicial to the efficient prosecution of 
the war will at the same time jeopardise the defence 
of the country against aggression. Accordingly the 
Ordinance in so far as it legislates for detention for 
reasons connected with the efficient prosecution of 
the war cannot be said to be ultra vires. [I* 53 C 2] 

(m) Criminal P. C. (1898), S. 491—Application 
under — Costs of if can be granted. 

The High Court sitting in its original criminal 
jurisdiction under S. 491 has no power to grant the 
costs of an application under S. 491 : (’33) 20 A.I.R. 
1933 Mad. 102 (F.I3.) and (’34) 21 A. I. It. 1934 All. 
600, Bel. on; (1941) 1 K. 13. 72, Expl. (P 53 C 2] 

(Per Siyihn J.)—Simply because the authorities 
concerned with the administration of Ordinance 3 of 
1944 thought fit to release the detenus it cannot be 
said that those persons are entitled to costs. Unless 
it was shown that their detention was illegal, no 
question for awarding costs in favour of the successful 
nartv could arise on the merits of the case. 

^ J [P 59 C 1] 

(n) Restriction and Detention Ordinance (3 of 
1944), S. 3 —Word “satisfied'* in, means reason¬ 
ably satisfied—But Court cannot go into reason¬ 
ableness of satisfaction and consider sufficiency 
of materials on which satisfaction was based — 
Court can only see whether Governor was in 
fact satisfied and whether detention order was 
bona fide. 

No doubt the word “satisfied** in S. 3 means rea¬ 
sonably satisfied. But it is for the Governor alone to 
decide in the forum of his own conscience whether he 
had reasonable cause. In other words his satisfaction 
i. e. his mental state must be accompanied by an 
element of reasonableness determined, however by 
himself i. e., the Governor’s mind to him a kingdom 


is. The Court cannot apply any objective test to the 
reasonableness of the Governor s satisfaction and is 
not entitled to consider whether the materials on 
which the detention order was based were sufficient 
and were such as would satisfy a reasonable man, 
the reason being that the Court cannot possibly 
pronounce upon the reasonableness of the Governor's 
satisfaction when the reasons which actuated the 
Governor cannot be placed before it as they would 
involve the disclosure of information which it would 
be contrary to public interest to disclose or if they 
can be placed at all, can be placed in a partial form. 
Therefore all that the Court is entitled to consider is 
whether the Governor was in fact satisfied that the 
detention was necessary when he made the order and 
whether his order was bona fide. A mere allegation 
of want of good faith cannot entitle the Courts to 
examine the materials on which the Governor was 
satisfied of the necessity for detaining the detenu 
for the purpose of determining whether he acted in 
good faith or not. On any other view it would be 
sufficient for a detenu merely to allege want of good 
faith to force the Governor to disclose information 
which in the vital interest and safety of the State 
should not be disclosed or allow the allegations to go 
unchallenged : 1942 A. C. 206, Expl. t and Bel. on; 
(’44) 31 A. I. R. 1944 Pat. 354, Expl.; (1915) -20 
C. L. R. 299 and (1906) 3 C. L. R. 557, Be/. 

[1> 51 C 1; P 54 C 2; P 55 C 1 ] 

(o) Interpretation of Statutes — Emergency 
legislation for security purposes in war time— 
Rule of interpretation. 

The rule that a legislation dealing with the liberty 
of the subject must be construed in favour of the 
subject and against the Crown cannot be applied to 
an emergency legislation for security purposes in war 
time such as Restriction and Detention Ordinance 
3 of 1944. The Court should in such cases prefer a 
construction which will carry into effect the plain 
intention of the Legislature and which is the least 
likelv to imperil the safety of thecountry: 1942 A.C. 
206, Bel. on. [P 50 C 2; 1> 56 C 1] 

(p) Restriction and Detention Ordinance (3 of 
19441, S. 3 — Bona fide of detention order chal¬ 
lenged — Crown if bound to file affidavit that 
Governor had applied his mind to case and was 
in fact satisfied of necessity of order before he 
made it—Production of detention order if suffi¬ 
cient (Per Meredith J.). 

It cannot be said that in no case in which the 
bona fide of an order of detention made by the 
Governor under the Ordinance is challenged an affi¬ 
davit by the Crown to the effect that the Governor 
had applied his mind to the case and was in fact 
satisfied of its necessity before he made it, is neces¬ 
sary. There might be cases where the affidavits of 
the detenus disclosed specifio circumstances casting a 
real doubt on the bonn tides of the orders. In the 
absence of such exceptional circumstances, the Crown 
need not tile any affidavit and is entitled to rely 
upon the production of the orders themselves and 
the general presumption, omnia acta rite ctse prac- 
sumunlur , which is embodied in S. 114(e), Evidence 
Act, will be applicable. Even Governors and Chief 
Secretaries are entitled to expect that when they say 
a thing plainly they shall bo taken to mean what 
they say, and to have said it honestly : (1941) 3 All 
E. R. 388, Bel. on. [I* 6* C 1.2J 

(q) Restriction and Detention Ordinance (3 of 
19 44), S. 3 — Detention order challenged by 
detenu — Mode in which Crown should present 
its case indicated (Per Sxnha J.). 

Where a detention order made by tho Governor is 
challenged by the detenu by application under b. 4 Ji, 
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Criminal P.C., (lie Crown should present all relevant 
facts in properly drawn up affidavits sworn to by 
the officers concerned or such other officers who 
could «ive first hand information to the Court. It is 
not satisfactory to deal with (he case on statements 
made by the Advocatc-Gencral at the Bar. Tin- 
Government stands on the same fooling as any other 
litigant in a Court of justice, and should, therefore, 
present its case in the ordinary way known to the 
Courts on evidence properly brought on the record, 
at the proper time, so that the party adversely 
affected by that evidence should have a full oppor¬ 
tunity of adducing evidence to counter the evidence 
given on behalf of the Crown. (P 57C 2) 

(r) Government of India Act (1935), Ss. 93 (1) 
(a) and 59 (5) — Effect of S. 93 (1) (a). 

The effect of S. 93 (I) (a) is to dispense with the 
necessity for the Governor of consultation with 
Ministers, and to authorise the Governor to exercise 
his functions in his discretion. [P 49 C 1J 

Sudhir Chandra Ghosh (in 60), Rali K . Chau - 
dhuryfin 65), M. N. Pal and S. R. Ghosal 
(m 204) and 1\ Jha (in 979)— for Petitioners. 

AdvocaU-Gcncral — for the Crown. 


Agarwala J. — Those four applications 
are made under S. 491, Criminal P. C\, alleg¬ 
ing that the applicants are being illegally de¬ 
tained. They now come before us under an 
order of the Federal Court, dated 23rd May 
1944, 1 remitting them to this Court with a 
direction that they be restored to the file and 
disposed of in due course of law. Since that 
date two of the petitioners, Baidyanath Rai 
(criminal Misc. cose No. G5 of 1944) and Mo- 
hant Dhauraj Puri (criminal Revision No. 979 
of 1943) have been released. Wo are therefore 
concerned only with the applications of Ba- 
santa Chandra Ghosh (criminal Misc. Case 
No. GO of 1944) and Dr. Asoke Kumar Bose 
(Criminal Misc. cose No. 204 of 1944), except 
that an application for costs has been made 
on behalf of the two released men. 


Criminal Miscellaneous Case No. 60 
1944 . — Basanta Chandra Ghose is an ad' 
cate of this Court. He was arrested on 2 *i 
March 194*2 under Order no. 968C, dated 1C 
March 1942, purporting to be made in exerc 
of powers conferred by r. 26 , Defence of Inc 
Rules. On 22 nd April 1943 the Federal Coi 
decided in 24 p.l. t. 158* that R. 26 was ult 
vires. The petitioner alleged that on 24 
April he sent a petition addressed to this Coi 
through the Superintendent of the Centi 
Jail at Hazaribagh, where he was, and is, bei 
detained, but that this petition and other t 
titions were not forwarded to this Court. T 

ll t ^ t the Provincial Government co 
suited the Court as to whether petitions whi 

did not comply with the Court’s rule s shou 

1. Be ported in (’-14) 31 A. I R lfl-U T? r or 

2 M 86: 
F.0 26 T L 1 : 1L R - * 

P L T Ifi B ° m ' 83 : 207 I. 0.1 : 

l.ii.T. 158 (P.O.), Keshav Talpodo v. Emperor. 


be forwarded or not and was informed that 
the Court insisted upon strict compliance with 
its rules but that the questions of forwarding 
defective petitions would be left to the discre¬ 
tion of the Provincial Government. It appears 
that the petition was considered to be defec¬ 
tive and for that reason was not forwarded. 


It is, in my opinion, undesirable that the ques¬ 
tion of rejecting a petition addressed to this 
Court on the ground of alleged defects in its 
form should be left to any authority other 
than this Court. However that may be, there 
can be no question in this case of the petition 
being improperly withheld. On 28th April 1943, 
a petition under S. 491 was presented to the 
Court on behalf of this detenu and a rule was 
issued. For reasons which it is unnecessary to 
state the rule was not heard until 14th Febru- 
ary 1944 and was discharged on the 29th, it 
being held that S.lO (2), Restriction and De¬ 
tention Ordinance (3 of 1944), deprived the 
High Court of power to order the release of 
a person detained by reason of an order pur¬ 
porting to be made under R. 20, Defence of 
India Rules. On 23rd May the Federal Court 1 
set aside the order of this Court aud remitted 
the application as stated above. 

The Restriction and Detention Ordinance 


(o ui 1 -jin was enacieu ny mo uovernor- 
Gencral on 15th January 1944. The Ordinance, 
besides empowering the Central or Provincial 
Government to detain persons for the samo 
reasons for which they might have been de- 
tained by an order made under r. 26, De¬ 
fence of India Rules, also purported to validate 
detentions already made under that rule, but 
introduced a provision requiring the authority 
by which a person was detained to furnish 
him with (i) the grounds of detention so far 
as it is possible to do so without disclosing 
facts which such authority considers it would 
be against the public interest to disclose, and 
(u) such other particulars as are, in the opiu. 
ion of such authority, sufficient to enable him 
to make, if he wishes, a representation against 
the order (s.7). An opportunity was afforded 
to the petitioner to make such a representation 
and it was in fact made and rejected. 

On 26th June 1944 in support of the appli. 
cation under s.491, Criminal P. C., which hod 
been remitted by tho Federal Court to this 
Court for disposal, the petitioner swore an 
affidavit denying (i) that the Governor of 
Uihar had m fact made an order against him 
under R 26 , Defence of India Rules, on or 
about 19th March 1942; (ii) that the Governor 
had any materials before him for satisfying 
himself that the petitioners detention was no- 
cessary to prevent him from acting in a man. 

£tSp Gial to th ° pubUo ordcr ; and (iii) 
tnat tho Governor was in fact so satisfied. In 
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reply to this affidavit another was filed by the 
Advocate-General. The deponent states that 
he is an Assistant in the Special Section of 
the Political Department of the Government 
of Bihar and deals with the file3 regarding 
detenus. He swears that Order No. 9G3Cof 19th 
March 1912. was cancelled by the Governor 
by Order No. 3928C, dated 3rd July 1944, and 
that the petitioner is at present being detained 
under Order No. S929C of the same date which 
was made by the Governor and signed by 
Mr. J. W. Iloulton, Chief Secretary to the 
Governor. There is also an affidavit of the 
Assistant Jailor, Central Jail, Ha/.aribagh, 
stating that he received a duplicate of Order 
No. 3929C and served it on the petitioner on 
5th July. It is conceded that the petitioner 
was furnished with the grounds of his deten¬ 
tion as required by S. 7 of the Ordinance on 
5th July and it is not denied in his affidavit 
that his representation against the order was 
rejected. With the affidavits were filed copies 
of order Nos. 3928C and 3929C. At our request 
the Advocate-General procured the originals 
which were shewn to the petitioners advocate. 
They are as follows: 

“Government of Bihar 

Political Department. 

(Special Section). 

Order 


Patna, the 3rd July, 1944. 

No. 3928-C—In exercise of the powers conferred 
by sub-section (1) of section 3 of the Restriction and 
Detention Ordinance 1944, the Governor of Bihar is 
pleased to cancel the orders mentioned in column 1 
of the annexed schedule which were issued under 
sub-rule (1) of rule 2G of the Defence of India Rules 
and which are deemed under section G of the said 
Ordinance, to be orders made under the said sub¬ 
section. 

Schedule. 

Column 1. Column 2. 

Orders Nos. Names of persons to whom 

the orders in Column 1 


9G3-C, dated 19tli 
March, 1942. 
16G3-C, dated 5th 
June, 1942. 


relate. 

Basanta Chandra Ghosh, 
son of Umesh Chandra 
Ghosh. 

By order of the Governor 
of Bihar, 

Sd. J. W. Houlton, Chief 
Secretary to Government. 


To 

The Judicial Department, 

Inspector-General of Prisons, Bihar, 

Deputy Inspector-General of Police, C.I.D., Bihar, 
District Magistrate of Patna, 

Superintendent of Hazaribagh Central Jail. 

(The orders cancelled above are being replaced by 
fresh orders of detention. The prisoner therefore 
should not be released). . „ 

(_) to Superintendent, Hazaribagh, C. Jail only. 


“Government of Bihar 
Political Department. 
(Special Section). 

Order. 


Patna, the 3rd July, 1944. 

No. 3929-C.—Whereas the Governor of Bihar 


is satisfied with respect to the person known as 
Basanta Chandra Ghosh son of Umesh Chandra 
Ghosh that with a view to preventing him from 
acting in a manner prejudicial to the maintenance 
of the public order and the efficient prosecution of 
the war, it is necessary to make an order directing 
that the said Basanta Chandra Ghosh be detained. 

Now, therefore, in exercise of the powers conferred 
by clause (b) of sub-section (1) of section 3 of the 
Restriction and Detention Ordinance, 1944, the 
Governor of Bihar is pleased to direct that the said 
Basanta Chandra Ghosh be detained. 


By order to the Governor of Bihar. 
Sd. J. W. H< ulton, 


Chief Secretary to Government. 

To 

The Deputy Inspector-General of Police, 

Criminal Investigation Department (In duplicate), 

The Superintendent of the Hazaribagh Central Jail.” 

Both the orders are on printed forms in 
which the particulars have been filled in in 
manuscript. That part of the cancellation 
order below the signature and designation 
of Mr. Iloulton is on the reverse. There are 
two paragraphs on the reverse, one stating 
that as the detention order has been cancel¬ 
led the detenu is to be forthwith released—in 
the present instance this is scored through— 
and the other, as reproduced above, stating 
that fresh detention orders were being issued 
and the detenu was not to be released. At the 
outset it was pointed out to the learned advo¬ 
cate for the petitioner that as the latter is at 
present being detained under Order no. 3929C, 
which ex facie was regularly made by the 
Governor in exercise of the powers conferred 
on him by S. 3 (l) (h), Restriction and Deten¬ 
tion Ordinance, 1944, it would be necessary for 
him to shew us that the detention of the peti¬ 
tioner in consequence of that order is illegal 
before this Court could order his release, 
and that, consequently, it would not suffice 
for him to attack the validity of Order 
No. 9G3C which purported to be made under 
R. 26, Defence of India Rules. The learned 
advocate insisted that since the Federal Court 
had remitted to us for disposal an application 
against Order No. 9G3C we are bound to 
decide the question of the validity of that 
order. He referred to the fact that in 24 
P.L.T. 214, 3 the Federal Court had refused to 
take cognizance” of a later Ordinance when 
considering a case arising out of a previous 
Ordinance. The mistake of the learned adyo- 
cate is in supposing that we are considering 
an application ‘‘against Order No. 9G3 ” ''bat 
we have to consider is an application made 
under S. 491, Criminal P. C., and what we 
have to decide is whether the petitioner s de¬ 
tention is legal or illegal. The position of be 
Federal Court was precisely the same in the 


3. (*43) 30 A.I.R. 1943 F. C. 
F.C. 97: 24 P. L. T. 214: 
Kesbav Talpade v. Emperor. 


72:,I.L.R. (1943) Kar. 
207 I. C. 345 (F. C.), 
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case referred to. It declined to order the re¬ 
lease of the detenus although it held that 
It. 2G t Defence of India Rules, under which he 
was l)cing detained, was ultra vires, because 
the Crown might have had other grounds on 
which to resist the release. It is obvious 
that even if we should consider that Order 
No. 963C was not a valid order we could not 
make an unqualified order for the release of 
the petitioner. The most we could do would 
lx? to direct his release unless he is being 
detained under some other order, and there 
can be no doubt that he would continue to 
be detained under Order No. 3929C unless we 
declare his detention under that Order also 
to 1* illegal. 

With regard to Order No. 3929C, although 
it was not denied in the petitioner’s affidavits 
that any such order was in fact made by the 
■Governor, it was argued that the onus lies 
upon the Crown to prove the making of the 
order. The Crown contends that this onus 
has been discharged by production of the 
order which is ex facie an order regularly made 
and authenticated. Section 59 ( 1 ), Constitution 
Act, requires that all executive actions of the 
Government of a province shall be expressed 
to be taken in the name of the Governor, and 
sub-s. ( 2 ) that orders and instruments made 
uixl executed in the name of the Governor 
shall be authenticated in such mauner as may 
be specified in rules to be made by the Gover¬ 
nor. By sub-s. (3) the Governor is required to 
make rules for the more convenient transaction 
•of the busiuess of the Provincial Government 
and by sub-s. ( 5 ) it is declared that in the 
discharge of bis function under sub-ss. ( 2 ) and 

<9) the Governor shall act in his discretion after 
•consultation with his Ministers. By notification 

2°' made b y foe Governor under S.98, 
Constitution Act, the constitution has been sus- 
pended m Bihar. The effect of cl. (a, of sub- 
s. (1) of S.93 is to dispense with the necessity of 
consultation with Ministers, and to authorise 
the Governor to exercise his functions in his dis- 
cretion. By a. 8 (i) of the Ordinance it is the 
Provincial Government that is empowered to 
make an order of detention. Such an order 
being an executive action of the Provincial 

in flJ nment ’ S ; 6 ? (1) re< l u ‘ re d it to be expressed 
m he name of the Governor. Section 10 (8) 

orfwpresumption that an 

SS g to 1)6 madG b y a *y authority 
f aQy P0wer inferred by or under 

The oiT 7“ T d6 by ^‘ authority 

.‘ ,eS °” tbo to 

i w tfa at the order is not what it purports to 
The m neS ““*,!* the Governor, 

has I £ t' 0 ? ° n thi3 part of thG case 

iHs bS'on tL l 1)6 steted to be rejected. 

1M5P/7™ 8 h aDgUage 0f para - 2 the 


order, “Now, therefore.the 

Governor of Bihar is pleased to direct that 
the said Basanta Chandra Ghosh lx* detained.” 
It is said that a direction for the detention of 
a person is not the same thing as making an 
order for his detention. There is no substance, 
in this point. Paragraph 1 of the order recites' 
that the Governor is satisfied that it is neees-f 
sary to “make an order" directing the deten-J 
tion of Ghosh and then para. 2 directs his' 
detention. The validity of the order was also, 
challenged on the ground that it does not bear; 
the seal of the Government of the Province.! 
We have not been shewn any rule requiring! 
such an order to be sealed. 

It was next contended with respect to this 
order that, assuming Order no. 9G3C to have 
been properly made and cancelled, the Gover¬ 
nor hod no power to make a fresh order under 
S.3 (l) (b), Restriction and Detention Ordi¬ 
nance, 1944, and that the new order which ho 
purported to make is a mere abuse of power. 
It is contended that the Federal Court having 
decided on 23rd May 1944 1 that the validity of 
an order purporting to be made under R. 2 G, 
Defenco of India Rules, could be investigated 
on an application under S. 491, Criminal P. C., 
and the petitioner having sworn an affidavit 
on 26th June denying that the Governor had 
in fact made an order against the petitioner 
under that rule, the issue of orders cancelling 
Order No. 9G3C and directing the detention of 
the petitioner under S.3 (l) (b), Restriction 
and Detention Ordinance, 1944, was a mere 
fraudulent device to circumvent the decision 
of the Federal Court. It was pointed out that 
up to that time the petitioner’s denial had not 
been controverted and that the Crown advisers 
must have realised that if they relied on the 
presumption under S.H4 (e), Evidence Act, 
for proving that the order had in fact been 
made by the Governor they were faced with 
the possibility—and, as the petitioner suggests, 
the probability—that the Court might, in the 
circumstances of the case, refuse to draw that 
presumption. In'the circumstances of the case, 
I refrain from commenting on the impropriety 
of making so serious a charge as fraud on 
materials so meagre as exist in the present 
case. A person fighting for his liberty in the 
dark may perhaps, be excused for not bein<* 
over-careful of the weapons he uses. Suffice 
it to say that the known facts are entirely 
insufficient to serve as a foundation for an 
inference of fraud. The mere fact that in July 
1944, ,t was realised that it might not be pos¬ 
sible to establish the validity of order No. 9G8C 
in a Court of law or to justify the detention of 
the petitioner under that order from the date 
of his arrest in 1942 is not, in my opinion 
suffident reason for holding that on 3rd July 
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'1944, the Governor’s action in cancelling that 
'order and making a fresh one was anything 
(but an exercise of his powers to the best of 
his judgment, he being satisfied that the 
continued detention of the petitioner was 
necessary. 

Next, it is contended that even if the charge 
of fraud fails, as the petitioner alleges that 
the order against him was not made bona fide, 
this Court is entitled to investigate whether 
the Governor had before him materials on 
which he could be satisfied of the necessity 
for detaining the petitioner, and the sufficiency 
of those materials. For this contention refer¬ 
ence was made to certain observations in 
1942 A. c. 206.* In that case Liversidge had 
been detained in Brixton Prison under an 
order made by the Home Secretary under 
Regn.lSB of the Defence (General) Regulations 
1939. In an action against the Home Secretary 
for false imprisonment, the plaintiff applied 
for particulars of the grounds on which the 
defendant had reasonable cause to believe 
(i) that the plaintiff was a person of hostile 
associations and (ii) that by reason of those 
associations it was necessary to exercise con¬ 
trol over the appellant. The Master refused 
to make an order and his decision was upheld 
by the judge in chambers. The Court of Appeal 
held that at that stage the plaintiff was not 
entitled to any of the particulars claimed. In 
affirming this decision, the House of Lords 
discussed the question whether it was open to 
a Court of law to inquire whether in fact the 
Home Secretary had reasonable cause to believe 
that the plaintiff was a person of hostile asso¬ 
ciations and that by reason thereof it was 
necessary to exercise control over him. The 
question was answered in the negative by all 
their Lordships except Lord Atkin. Although 
this decision was regarded by some as a 
departure from the judicially accepted con¬ 
notation of the words in question a similar 
view had been taken previously by the High 
Court of Australia in (1915) 20 C. L. R. 299 5 
where the phrase under consideration was 
"Where the Minister of Defence has reason to 
believe," and in (190G) 3 C. L. R. 557,° where 
the language was "If the Postmaster General 
has reasonable ground to suppose." Neverthe¬ 
less it is clear from the speeches in the House 
of Lords case that, ordinarily, where an en¬ 
actment authorises a person to act in a parti- 
cular manner only if he has reasonable cause 
to believe the existence of a certain state of 
things, the Courts may inquire both into the 
existence of the state of things which consti - 

4. (1942) 1942 A. C. 206 : (1941) 3 All. E. R. 338, 
Liversidge v. Anderson. 

5. (1914) 20 C. L. It. 299, Lloyd v. Wallach. 

6 . (1906) 3 C. L. R. 557, It. v. Arundel. 


tutes the condition precedent to the exercise 
of the power and the reasonableness of the 
l>elief founded on the existence of that state 
of things. But with regard to the same words 
in Regulation 1SB their Lordships, in order to 
ascertain what the Legislatures intended by 
them, took into consideration certain impor¬ 
tant factors. Among these was that the Regu¬ 
lation was enacted at a time when the safety 
of the realm was threatened by external 
aggression. For instance, Lord Macmillan 
said : 

“The fact that the nation is at war is no justifica¬ 
tion for any relaxation of the vigilance of the Courts 
in seeing that the law is duly observed, especially 
in a matter so fundamental as the liberty of the 
subject—rather the contrary. But in a time of emer¬ 
gency, when the life of the whole nation is at 6take, 
it may well be that a regulation for the defence of 
the realm may quite properly have a meaning which, 
because of its drastic invasion of the liberty of the 
subject, the Courts would be slow to attribute to a 
peace time measure.” 

Similarly, Lord Romer observed: 

“But we are dealing with an Act passed and regula¬ 
tions made under it in times of a great national 
emergency, and in view of this circumstance and 
of the objects which that Act and the Regulations so 
plainly had in view, the Courts should, in my opi¬ 
nion, prefer that construction which is the least 
likely to imperil the safety of the country,” - 
and not the ordinary construction, viz., the 
one least likely to lead to an invasion of the 
liberty of the subject. Another important fac¬ 
tor which was taken into consideration in 
construing a well-known phrase in an unusual 
sense was the fact that the Home Secretary 
was subject to the House of Commons which 
could prevent any unjust use of the powers 
empowered by the Regulation. Lord Maugham 
pointed out that 

“the person primarily entrusted with these important 
duties is one of the principal Secretaries of State, and 
a member of the Government answcrnble to Parlia¬ 
ment for a proper discharge of bis duties.” 

Lord Macmillan said : 

“The Statute has authorized it (i. e., the emergency 
power of detention) to be conferred on a Secretary of 
State, one of the high officers of State who, by rea¬ 
son of his position, is entitled to public conhdcnce 
in his capacity and integrity who is answerable to 
Parliament for his conduct in office and who has 
access to exclusive sources of information. 

Lord Wright stated : . 

“if the sense of the country was outraged by tne 
system or practice of making detention orders, or 
indeed, by any particular order, it could make itself 
sufficiently felt in the Press and Parliament to put 
an end to any abuse and Parliament can always 
amend the Regulation.” 

The stress laid by their Lordships on the con- 
trol exercisable by the House of Commons on 
the person entrusted with the exercise of the 
power of detention might indicate the possibi¬ 
lity that their Lordships would have hesitated 
to take the view which they did if they had been 
dealing with the matter in relation to a person 
not subject to control by the Legislature. How- 
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ever, we are not concerned with this aspect of 
the matter. All that the Ordinance requires is 
that the Governor shall be “satisfied** about 
certain things before making an order for 
detention. Lord Maugham, in the ease re¬ 
ferred to above, pointed out that, in the case 
of Regulations merely requiring the Secretary 
of State to lx? satisfied of the existence of u 
certain state of things before making an order 
of detention, 

"It was conceded that there is no recourse to the 
Courts provided, of course. Unit the Secretary of State 
acts in j>ood faith." 

Lord Wright observed that : 

" ‘satisfied’ must mean ‘reasonably satisfied' — It 
cannot import an arbitrary or irrational state of 
being satisfied.” 

On these observations two contentions have 
been founded by the learned advocate for the 
petitioner; (i) that as, even in a case where 
the condition precedent to the Governor's 
action is merely that he shall be satisfied, his 
satisfaction must he reasonable, it is open to 
the Courts to investigate the reasonableness of 
his satisfaction and (ii) that, in any event, if 
the Governor does not act in good faith the 
Courts may question both the existence of the 
grounds on which ho was satisfied and the 
reasonableness of his conclusion. The answer 
to the first of these contentions cannot be better 
put than in the language of Lord Macmillan, 
that it is for the Governor alone to decide in 
the forum of his own conscience whether ho 
had reasonable cause to be satisfied. The true 
meaning of the observation relied upon by the 
learned advocate is that when an enactment 
[requires an officer to be satisfied about the 
existence of a particular state of things before 
taking action, his satisfaction, i. e., his mental 
state, must be accompanied by an element of 
reasonableness, determined however, by him- 
self i. e„ the officer's mind to him a kingdom 
is. Roma locuta, causa finita cst. 

With regard to the condition mentioned by 

Lord Maugham that the action must havo 

been taken in good faith, it is obvious that a 

mere allegation of want of good faith cannot 

entitle the Courts to examine the materials 

on which the Governor was satisfied of the 

necessity for detaining the petitioner for the 

ST-*? 1 deterrainin g whether ho acted in 

bTlffilde 7 ?° k ' °a &Qy 0ther view 'would 
be sufficient for a detenu merely to allege 

want of good faith to force the Governor to 

toT£^ 0rm ; on , which Jt ** vita i to 

the interest and safety of the State should 
not be disclosed or allow the allegations to 

■ Th ?however, 


to scrutinise these grounds and determine 
whether they are reasonable grounds or uot. 
In the first place s. 7 does not require all the 
grounds of his detention to l>e communicated 
to the detenu. The authority making the 
order of detention is not required to disclose 
facts which he considers "it would be against 
the public interest to disclose.'' It is not pos¬ 
sible for us to say in this case that there were 
no such facts taken into consideration before 
the order was made. Furthermore, S. 11 of 
the Ordinance imposes it bar to the course 
suggested by the learned advocate, lie, there¬ 
fore, contends that this section is ultra vires. 
That section prohibits any Court from allow¬ 
ing any statements to be made or any evidence 
to be given before it of the substance of any 
communication made under S. 7 of the grounds 
on which an order under cl. (b) of sub-s. (I) 
of S. 3 has bceu made against any person or 
of any particulars disclosed in connexion 
thereof under s. 7. This provision, it is said, 
in effect repeals the Evidence Act, 1872, in so 
far as, but for S. n of the Ordinance, it would 
bo possible for the petitioner to secure the 
production before the Court of the grounds of 
detention with which he has been furnished 
under s. 7 and is ultra vires because the Gov- 
ernor-General has no power to repeal this Act 
or any part of it. Section 11 of the Ordinance, 
does not repeal any part of the Evidence' 
Act. At most what it does do is that, for the' 
period of its own currency, it susi>ends any 
provision of the Act which would enable the 
petitioner to place before the Court the matters 
referred to in s. ll. The petitioner is, of course, 
entitled to show lack of good faith by referring 
to materials other than those referred to in 
s. ii and as I understand the case in 23 Pat. 
252, it was from facts found that the Court 
inferred lack of good faith. From the known 
facts of the present case, it is at least ns rea- 
sonable to draw an inference of good faith as 
of bad faith, in fact more so. There is cer- 
tainly no presumption in favour of bad faith 
dishonesty or fraud — least of all when they 
are attributed to an officer of State. The law 
presumes that ordinary standards of truth 
and honesty have been observed until the 
contrary is shown by evidence incompatible 
with such standards. 

It was next contended (i) that the Govor. 
nor was not empowered to cancel order 
NO. 9G3C, (ii) that while that order was iu 
existence he had no power under s. 3 (l) (b) to 
make a fresh order in respect to the person 
oideied to be detained under Order No. 963C, 
and (in) consequently, that the detention of 
the petitioner is ilWal unless Order No. 9G30 

7 i 
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is a valid order. The power to make an order, 
in the absence of provision to the contrary, 
includes the power to rescind it. This has been 
expressly enacted in s. 21 , General Clauses 
Act, 1S97. That it was not intended that a 
Ifresh order relating to a person detained by 
Ian order purporting to lx* made under R. 2G, 
Defence of India Rules, should not lx? made 
is clear from the proviso to sub-s. (3) of S. 3, 
Restriction and Detention Ordinance, 1944, 
which provides that the cancellation of an 
order purporting to be made under R. 2G, by 
or in consequence of an order of a comment 
Court, shall not prevent the making, under 
the Ordinance, of a fresh order to the same 
effect as the order cancelled. It was suggested 
that the very fact that power has been reserved 
to issue a fresh order when a previous order 
has been cancelled by or in consequence of a 
decision of a competent Court indicates that 
it was not intended to reserve such a power 
in the case of a cancellation by executive 
authority. I am unable to accept this view. 
To me it appears that although it was desir¬ 
able to indicate that the Governor should not 
be regarded as flouting the decision of a com¬ 
petent Court in a case where he considered it 
necessary to issue a fresh order in respect to 
a person whose detention had been declared 
to be illegal in consequence of rule 2G being 
ultra vires, it was, rightly, considered to be 
unnecessary to make a similar provision 
where the Governor himself cancels an order 
purporting to be made under Rule 2G. The 
learned advocate's contention that sub-s. (3) 
of S. 3 of the Ordinance and its proviso are 
ultra vires, does not affect the question as the 
cancellation in the present case was by the 
Governor and not by the Court. 

Nor, in my opinion, is there any substance 
in the next contention that, assuming the 
Governor had power to make a fresh order, 
he could do so only on fresh materials. In 
the first place, we do not know that the 
Governor had no fresh materials before him 
when he made Order No. 3929C on 3rd July 
1944. It is true the petitioner had been con¬ 
tinuously in detention since his arrest on 27th 
March 1942, but it is not inconceivable that 
by July 1944, fresh materials as to the peti¬ 
tioners’ proclivities may have come to light. 
It is common knowledge that there had been 
a review of the cases of all detenus, by persons 
appointed by the Governor, before the fresh 
order was made, and that in consequence of 
their recommendations many detenus had 
been released. The petitioner was not one of 
these. Furthermore, he does not deny in hi3 
affidavit that he was afforded an opportunity 
to make a representation against his deten¬ 
tion, as required by S.7,or that he made such 
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a representation or that it was not rejected. 
The possibility that the report of the review¬ 
ing authority or the petitioner’s own repre¬ 
sentation may have furnished further grounds 
for his detention cannot lx? ruled out. On this 
branch of the case reference was made to 
(1941) 2 ALL E. R. 749® at p.755. Budd had 
lx-en detained under Rcgn. 1SR, Defence of 
the Realm (General) Regulations. On the 
return to a writ of habeas corpus the High 
Court directed his release. A few days later 
he was re-arrested on a fresh order under 
Regn. ISP.. Another writ of habeas corpus was 
issued but on this occasion the rule was dis¬ 
charged. There is an observation that in 
addition to other reasons for discharging the 
rule, the subsequent order appeared to have 
lx?en made on fresh materials. That case is of 
no assistance to the jxtitioner. There was no 
order of a Court in existence on 3rd July 1944, 
deciding that the petitioner's detention was 
illegal. Had there been such an order decid¬ 
ing that there was in fact no ground for the 
petitioner’s detention when order No. 9G3C was 
made, the petitioner could not legally have 
been detained under a fresh order made on the 
same grounds, but that is not the case here. 

Furthermore, a comparison of the two 
orders, No. 963C of 19th March 1942, and 
No. S929C of 3rd July 1944 suggests that fresh 
grounds for the petitioner's detention had 
transpired. In the first order the only reason 
given for his detention was that it was neces¬ 
sary to prevent him from acting in a manner 
prejudicial to the defence of the country and 
the public safety. In the later order the rea¬ 
sons for his detention are stated to be that it 
was necessary to prevent him from acting in 
a manner prejudicial to (i) the maintenance 
of public order, and (ii) the efficient prosecu¬ 
tion of the war. It is significant that in the 
later order there has been no routine adoption 
of a printed form. Although such a form was 
utilized the grounds of detention printed 
therein have been scored through and, above 
them, in manuscript have been written the 
grounds on which the detention was ordered. 
Prima facie a comparison of the two orders 
indicates that although what was known about 
the petitioner in March 1942 merely satisfied 
the Governor that his conduct was likely to 
“prejudicial to the defence of British India 
and the public safety,” by July 1944 the 
Governor had materials before him which 
satisfied him that the petitioners conduct was 
likely to interfere with “maintenance of pub¬ 
lic order and the efficient prosecution of the 
war.” The order of July 1944 was by no means, 
as has been suggested, an attempt to continue 
8 . (1941) 2 AH E. R. 749, JLi. vrHome Secretary ; 
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a detention that was illegal by validating an 
illegal order. The later order does not attempt 
to validate the former order or justify the 
past detention of the petitioner and could not 
do so. What it does is to provide a legal basis 
for the detention of the petitioner as from 3rd 
July 194-1. To meet this view, it was contended 
that the Ordinance does not apply at all to a 
person already in detention. Reference was 
made to the language of the preamble which 
declares the Ordinance to be one to empower 
the Central and Provincial Governments “to 
place in detention and detain" certain persons. 
It was contended that a person already iu 
detention cannot be placed in detention and, 
therefore, the Ordinance is not applicable to 
such a person. The clear language of S. 3 (l) 
(b), empowering the Central or Provincial 
Government to make an order detaining a 
person whom it is considered necessary to pre¬ 
vent from acting in prejudicial manner cannot 
bo overriden by so narrow a construction of 
the language of the preamble. Equally with¬ 
out merit is the contention that the words 
“from acting” in s. 3 (1) indicate that the only 
persons against whom an order of detention 
may bo made arc persons considered to bo 
actually acting in a prejudicial manner at the 
time of the making of the order and that they 
do not refer to persons who may act in such 
a manner in the future. Such a construction 
is neither warranted by the intent of the 
Ordinance nor the language used. 

The next contention on behalf of this peti- 
tioner was that there was no authority for his 
detention in the Hnzaribagh jail as there is iu 
existence no order committing him to custody 
in that jail. The following order mode in exer¬ 
cise of the powers conferred by sub-Ss. (4) and 
(5) of S. 3 of the Ordinance is a complete answer: 

“Government of Bihar, 

Political Department, 

(Special Section). 

Patna, the 11th April 1041. 


ORDER. 

No. 2062C. In exercise of the powers conferred by 
soo-sa. (4) and (5) of S. 3 of tho Restriction and De¬ 
tention Ordinance, 1944, tho Governor of Bihar is 
pleased to direct that whenever a fresh order is issued 
under cUb) of sub-s. ( 1 ) of S. 3 of tbo said Ordinance 
against a perron already under detention under a 
previous order under tho said olanso or under an 
°™° r . w ‘?‘ oh 19 dwsmed under S. 3 of tho said Ordin- 
anw to bo an order made under tho said clauso tho 
perrons concerned shall remain in the some place of 

S nn°m Mrn0 oIas3 and division unless 

SfoStJ. ' 9 hCrW,B ° dirCCted b * a com P c t°nt 

By order of tho Governor of Bihar, 

Sd. P. T. Mansfiold, 

Cine! Secretary to Government. 

u “ mh ^ 1M4 - 

Deputy Inspector General of Police, C. I. D. 


Bihar. 


Inspector General of Pii-on-, Bihar, Patna. 

Inspector General of Police, Bihar. 

For information and communication to all con¬ 
cerned. Henceforth no separate orders will issue 
uuder sub-section (1) of Section 3 of the Restriction 
and Detention Ordinance, 1944, in respect of per¬ 
sons against whom fresh detention orders under 
clause (b) of sub-section (I) of Section 3 of the said 
Ordinance issue in cancellation of the existing deten¬ 
tion orders. 

By order of the Governor of Bihar. 

Sd. P. T. Mansfield, 


Chief Secretary to Government." 

The last contention was that the Ordinance 
is ultra vires in so far as it legislates for deten¬ 
tion for reasons connected with the efficient 
prosecution of the war. Article I of List 1 of 
Schedule 7, Constitution Act, however, includes 
detention for reasons of State connected with 
defence, and it is clear that actions and con¬ 
duct which are prejudicial to the efficient pro¬ 
secution of the war will at the same time, 
jeopardise the defence of the country against 
aggression. It was suggested that this could 
not have been the case in July 1944, owing 
to the repulse of the Japanese force in the 
campaign on the Assam-Burma Border. It 
would be rash to assume this to be the case, 
and in any event we are not in i>osscssion of 
all the facts which would be required to deter, 
mine the question. 


Criminal Miscellaneous Case, No. ‘104 o/ 
1041. — No points were raised in this case 
which were not also raised in Ghosh's case. I 
would dismiss both applications. 


Criminal Miscellaneous Case, No. Gj of 
1044 and Criminal Revision, No. 070 of 
1043 .—An application for costs was made in 
these two cases in which the petitioners have 
already been released. It appears, however, 
that we have no power to grant tho costs ol 
an application under s. 491, Criminal P. 0„ 
55 Mad. 1049.° After this judgment had been 
prepared, but before its delivery, an applica- 
tion was made by tbo petitioner Ghosh to bo 
beard in person. A similar application had 
been dismissed before tho rule was heard on 
tho Advocate-General undertaking to brief on 
behalf of the petitioner any advocate tho peti¬ 
tioner should select. Mr. S. C. Ghosh was thou 
briefed and appeared for tho petitioner for tho 
four days occupied by the hearing of tho rule. 
Tho fresh application for leave to appear 
personally is dismissed. 

Meredith J. — I entirely agree with my 
learned brother Agarwala J. I have, however, 
something to add. In these applications under 
S. 491, Criminal P. C., wo uro concerned with 
ono thing only, namely, whether tho present 

9 : 20 A.IR. 1033 Mad. 102 : 65 Mad. 1049 : 

140 I. C. 530 (F.B.), lUmammal v. Vijayarugha- 
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detention of the petitioners is legal. We are, 
therefore, solely concerned with the fresh 
orders made in 1941 under Ordinance 3 of 
1944 for the detention of the petitioners. The 
original detention orders made in 1942 have 
been very strongly attacked Ixfore us on a 
large number of grounds. It is unnecessary 
and profitless to consider them. We are in no 
way concerned in these applications with whe¬ 
ther the past detention of the petitioners was 
legal and justifiable or not. But, it is said, we 
must examine the validity of the 1942 orders, 
because if they were illegal, it would follow 
that the 1944 orders must also be considered 
illegal, as being mere colourable orders, really 
made to validate the illegal orders, and not 
localise the Governor was actually satisfied 
that it would be dangerous to release these 
people. 

The answer is that this inference by no 

means necessarily follows. For the sake of the 

* 

argument we may assume that the orders of 
1942 were invalid. In 1944 these orders were 
cancelled and fresh detention orders were 
made. The natural inference to be drawn is 
not that the Government was trying to cover- 
up past mistakes but that it was trying to 
provide that the future detention, which it 
considered necessary, should be unquestionably 
legal. This inference is strengthened by the 
fact that before fresh detention orders were 
passed, Government took the trouble to con- 
stitute a Revision Board, consisting of a Deputy 
Inspector General of Police and a Divi¬ 
sional Commissioner, which interviewed all the 
detenus and examined their cases. Thereafter 
the Board made reports to Government as a 
result of which a number of detenus were re¬ 
leased, in other casc3 the detention under the 
original orders was extended under the proce¬ 
dure provided by Ordinance 3 of 1944, and in 
yet others, including the cases of Basanta 
Chandra Ghosh and Asoke Kumar Bose, now 
before us, the original orders were cancelled 
and fresh detention orders were made. The 
natural inference to be drawn from these cir¬ 
cumstances is that in the case of the petitioners 
it was known to Government that the original 
orders were technically defective, or at least 
had been seriously challenged, and, therefore, 
it was safer to make fresh orders rather than 
•to exte nd the original orders. There is nothing 
here at all suggestive of mala tides, rather the 
circumstances suggest just the contrary. What 
was done was not to attempt to validate the old 
orders, but to replace them by fresh orders to 
which similar objections could not be taken. 

It is further argued that since the petitioners 
were lying in jail since 1942, the fresh orders 
could not have been based upon fresh mate¬ 
rials, and so could not have been bona fide. 


A. I. R. 

Even assuming that they were not based on 
fresh materials but on the old materials, that 
in itself would not contra-indicate bona fide. 

1 can see no reason at all why, if the original 
orders were found to suffer from technical 
defects, fresh orders should not be made bona 
fide to replace them, if the Governor was satis¬ 
fied that the detention was proper upon the 
merits and was still necessary in the interests 
of public order or public safety. Indeed the 
Ordinance itself provides that where a deten¬ 
tion order is set aside by a Court, a fresh order 
can lx* made upon the same materials. If the 
Governor can do this where the original order 
is cancelled by the Court for technical defects, 
there is no reason in logic or equity why the \ 
Governor should not do the same thing where 
he has himself cancelled the original order, 
not because he thought the detenu had been 
wrongly detained on the merits, but because 
lie thought the original order suffered from 
technical defects which might render it doubt¬ 
ful whether it would stand before the Courts. 

Apart from that, the fact that the fresh 
orders were passed while the petitioners were 
in detention, does not justify the inference that 
there were no fresh materials. It might well 
lx* that as a result of the re-examination of tho 
cases by the Revision Board, fresh materials 
came to light, materials dating back to before 
the date of the original detention orders or 
indeed it might lx that during his examina. 
tion while under detention the detenu might 
himself have provided fresh materials by his 
answers to questions. Whether there were in 
fact fresh materials is a question into which 
we arc not entitled to enter. We are entitled 
to ask ourselves only two questions; was the 
Governor in fact satisfied that detention was 
necessary when he made the order, and was 
his order bona fide? To my mind these* two 
questions are really one and the same. That 
we are not entitled to examine the sufficiency, 
of the Governor’s reasons, but only the fact of 
his satisfaction, has been settled beyond any 
further question by the House of Lords in 
Liversidge s case , (1941) 3 all e. E. 338. In 
Liversidges case s the wording of the regula¬ 
tion was that the Secretary of State had to 
have “reasonable cause to believe; yet it was 
held that the Courts could not apply any ob¬ 
jective test to the reasonableness of tho cause. 
The only test that could be applied was sub¬ 
jective, to ask whether the Secretary of State 
had cause which to his own mind appeared 
reasonable. It is to be noticed that in Ordin¬ 
ance 3 of 1944 the wording is merely “is satis¬ 
fied:’ That, in the case of such wording, no 
objective test could be applied, was not 
argued in Liversidges case* it was conceded. 
In a sense it may be that satisfaction must be 
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interpreted as reasonable satisfaction. Lord 
Wright said so in Liversidges case, 4 but he 
did not mean, as is clear from the context-, 
that any objective test of the reasonableness 
could be applied. The Courts are not entitled 
to ask whether the materials are such as would 
satisfy a reasonable man. 

The reason for this interpretation of the 
law is obvious and substantial. The Court can- 
not possibly pronounce upon the reasonable, 
ness of the Governor’s satisfaction when the 
reasons which actuated the Governor cannot 
he placed before it. or. if they can be placed 
at all, can be placed only in a partial form. 
In war time risks cannot be run. I may use¬ 
fully quote what Viscount Maugham said in 
Liversidge s case 4 on this point : 


“It is obvious that in many cases he (the Secretary 
of State) will be acting on information of the most 
confidential character, which could not be communi¬ 
cated to the person detained or disclosed in Court 
without the greatest risk of prejudicing the future 
efforts of the Secretary of State, in this matter and 
in alike matters, for the defence of the realm. A very 
little consideration will show that the power of the 
Court to give directions for the hearing of proceedings 
in camera would not prevent confidential matters 
from leaking out, since such matters would become 
known to the person detained and to a number of 
other persons. It sceras to me impossible for the 
Court to'Come to a conclusion adverse to the opinion 
of the Secretary of State in such a matter. It is 
beyond dispute that he can decline to disclose the 
information oil which he has acted on the ground 
that to do so would be contrary to the public interest, 
and that this privilege of the Crown cannot be dis¬ 
puted. It is not ad rem on the question of construc¬ 
tion to say, in reply to this argument, that thero are 
cases in which the Secretary of State can answer the 
attack on the validity of the order for detention with¬ 
out raising the point of privilege. It is sufficient to 
say that there must be a large number of cases in 
which the information on which the Secretary of 
State is likely to act will bo of a very confidential 
natarc. That must have been plain to those respon- 
sib.e in advising His Majesty in regard to tho Order 
in Council, and it constitutes, in my opinion, a very 
cogent reason for thinking that the words under dis¬ 
cussion cannot be read as meaning that the existence 
ot reasonable cause’ is a matter which may be dis- 
cussed inn Court which has not the power of eliciting 
the facts which, in the opinion of the Secretary of 
otato, amount to reasonable cause.* ** 

Much reliance has been placed for the peti- 
boners on the ease of Kamla Kant Azad v. 
Emperor 23 Pat. 2527 I am not clear that 
the learned Judges in that caso meant to hold 
that any objective test of the Governor's satis¬ 
faction could bo applied by the Courts. It 
aoems to me that when tho learned Judges in 
££2““ detention <* d crs invalid it was 

S^J heyc 1 0na ! dered that tho circumstances 
indicated mala tides on the part of certain 

If however the y meant 
to hold that the reasonableness of the Gov 

ernor s satisfaction was open to objective exa- 

,hen ' wilh tto 


The detention orders, under which the peti¬ 
tioners are now held, have been attacked upon 
a large number of grounds, in regard to which 
I have nothing to add to what my learned 
brother has said. It was not asserted in regard 
to these orders that the Governor had not in 
fact made them, but they were strongly at¬ 
tacked, and indeed this was the main attack, 
on the ground that lie had not made them 
bona fide, indeed, that he had made them 
colourably and fraudulently, that he had deli¬ 
berately said he was satisfied that detention 
was necessarv when in fact he was not satis, 
lied, and was merely seeking an expedient to 
cover up the former illegality of the Govern¬ 
ment. There was no hesitation in using the 
word “fraudulent.'' The detenu, Bosanta Chan¬ 
dra Ghosh, in his affidavit dated 9th Sept, 
ember 1914, has used the word “fraudulent” 
in no less than five places. He says in para. 12, 

“That the alleged order of cancellation, if any, 
Ko. 3928C dated 3rd July 19 J4, and the alleged 
order of detention if any, No. 3929c, dated 3rd July 
1944, were / raudulenlly passed only to keep the 
petitioner illegally detained and the power was frau¬ 
dulently exercised by I he Governor to keep tho 
petitioner in jail and not for the purpose as isallcgcd 
in the Order No. 3929C, dated 3rd July 1944." 

In pain. 13 ho says, 

“That the alleged cancellation Order No. 3928C, 
dated 3rd July 1944 was fraudulently made for the 
purpose of keeping the petitioner in jail and is only 
a cloak and fraudulent device to keep the petitioner 
in jail os there was no Order No. 963C, dated 19th 
March 1942, passed by the Governor of Bihar as is 
claimed by the opposite party." 

In pat-a. 17 ho says: 

“That tho petitioner should have been released on 
the cancellation of tho Order No. 963C and has been 
fraudulently detained." 

In other words, the Governor in respect of 
these orders is not accused of negligence; ho is 
accused in no uncertain terms of fraud. Thero 
is nothing whatever in the affidavits, or in the 
circumstances attending the passing of theso 
orders, to support an accusation of mala tides, 
much less of fraud, and I wish to disapprove 
tho reckless way in which these accusations, 
wholly without substance, have been mado 
against the Governor of tho Province, and 
incidentally, against tho Chief Secretary who 
signed tho ordors for him. We havo been 
practically invited to presume that the Gov¬ 
ernment is composed of rogues aud liars. It 
should be unnecessary to point out that if the 
subject is entitled to a square deal from tho 
Courts, so also is the Government. If justico 
in one hand bears a sword, in the othor sho 
carries the scales. It would bo wholly unrea¬ 
sonable to assume that Government is keeping 
these people in jail merely for the fun of it, or 
out of zid, or for some ulterior motive, or that 
Government has any desire to keep them in 
jail once it is satisfied that they can bo released 
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without danger. I repeat what I have already 
said, that the circumstances, the examination 
of all the cases by a Revision Board and the 
release of a large number of detenus, suggest 
just the contrary. 

It seems to have become the custom to 
expect the Courts in these Ordinance cases to 
strain every principle of construction in favour 
of the subject and to exhaust every resource 
of legal subtlety, to pick holes in the orders, 
or in the Ordinances under which they are 
made. 

Such a principle, however, while all right 
in peace time, is inappropriate in dealing with 
emergency legislation for security purposes in 
war time. My authority for this statement is 
again that of the House of Lords in Liver - 
nidge'$ case.* I cannot do better than again 
quote from Viscount Maugham. He says: 

“Before dealing with the construction ot the regu¬ 
lation, it is desirable to consider how the mutter 
should be approached. The appellant’s counsel truly 
say that the liberty of the subject is involved. They 
refer in emphatic terms to Magua Carta and the 
Bill of Rights, and they contend that legislation deal¬ 
ing with the liberty of the subject must be construed, 
if possible, in favour of the subject and against the 
Crown. Adopting the language of Lord Finley, L. C., 
in this House in /*. v. HnlUdai /,*° at p. 271, I hold 
that the suggested rule has no relevance in dealing 
with an executive measure by way of preventing a 
public danger when the safety of the State is invol¬ 
ved . 

My Lords, I think we should approach the con¬ 
struction of Regn. 18B of the General Regulations 
without any general presumption as to its meaning 
except the universal presumption, applicable to 
orders in council and other like instruments, that, if 
there is a reasonable doubt as to the meaning of 
the words used, we should prefer a construction 
which will carry into effect the plain intention of 
those responsible for the order in council rather than 
one which will defeat that intention." 

The Crown, though challenged, has declined 
to file an affidavit to the effect that the Gov¬ 
ernor had applied his mind to these cases and 
was in fact satisfied of their necessity before 
lie made the orders in question. The learned 
Advocate-General has stated that he has in 
his possession an afiidavit, but the Crown 
wishes to assert the general principle that no 
such affidavit is necessary merely because the 
bona tides of the order has been challenged. 
He asks the Court to give a ruling upon the 
point and contends that it would not be rea¬ 
sonable to expect the Chief Secretary or tho 
Governor to tile an affidavit in every one of 
the numerous cases where their bona tides has 
been challenged. 

I will not go so far as to hold that in no 
case could an affidavit be necessary. There 
might bo cases where the affidavits of the 
petitioners disclosed specific circumstances 
casting a real doubt on the bona fides of the 
orders. There are no suc h circumstances, 
10. (1917) 1917 A. C. 260. 


however, in the present cases, and in ordinary! 
circumstances, in my opinion, the Crown is 
entitled to rely upon the production of the 
orders themselves. Ordinarily, the general pre¬ 
sumption, omnia acta rite esse prasumun- 
tur , which is embodied in S. 114 (e), Evidence 
Act, is applicable, and I can find no reason 
why in the present cases it should not be 
applied. Even Governors and Chief Secreta¬ 
ries are entitled to expect that when they say 
a thing plainly they shall be taken to mean 
what they say, and to have said it honestly. 

That in the absence of exceptional circum¬ 
stances no affidavit on the part of the Crown 
is necessary, has, in my opinion, been settled 
by the House of Lords in Greene v. Secre¬ 
tary of State ((1911) 3 ALL E. R. 38S 11 ). In 
that case it was held that where the return 
exhibits an order of commitment regular on 
its face, it is a complete answer to the appli¬ 
cation. There was, therefore, no need for an 
affidavit by the Home Secretary. 

Viscount Maugham in the course of his 
opinion said : 

“In the present case, I think that the order itself 
is a sufficient answer, and we must presume that 
the Secretary of State, acting under a regulation 
having the force of law, had what he considered 
reasonable cause for his belief.'* 

Similarly, in the present case, I consider 
that there was nothing in tho allegations of 
the petitioners which called for any affidavit 
on the part of the Crown. Tho affidavits, 
though they attack the bona fides of the orders 
in general terms, and upon the unsubstantial 
ground that they are in supersession of pre- 
vious cancelled orders, do not disclose any 
reason w*hy the Governor, or his Chief Secre¬ 
tary who signed the orders on his behalf, 
should wish to keep these people in custody 
unless they were honestly satisfied that it w ? as 
necessary in the interest of security. The 
orders are, therefore, entitled to be taken at 
their face value. I suggest to the petitioners 
that instead of making wild and reckless ac¬ 
cusations against the Government they try 
the effect of giving Government a solemn 
undertaking to do nothing during the conti¬ 
nuance of the emergency period, to hinder the 
war effort, disturb public Older, or subvert 
Government. 

Sinha J. — I have had the advantage ot 
reading the judgments prepared by my learned 
brothei^s Agarwala and Meredith JJ. and 1 
agree to the order proposed, namely, that tho 
applications of Basanta Chandra Ghose and 
Asoke Kumar Boso bo dismissed on the 
ground that they have not shown that tlio 
orders of detention passed against them are, 
in any way, illegal. I wish to add a few 
observations of my own, particularly wn u 

11. (1941) 3 All E. R. 38?. 
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respect to the procedure to be followed in sucb 
cases. These applications come before us under 
the provisions of S. 491, Criminal P. C. Sub¬ 
section ( 2 ) of that section contemplates that 
the High Court, from time to time, may 
frame rules to regulate the procedure in cases 
under this section. It does not appear that 
thi3 Court has framed any rules in pursuance 
of this section. Hence, we bad to deal with 
these cases under the ordinary procedure fol¬ 
lowed by this Court in cases arising under the 
criminal jurisdiction of this Court. But, as 
these applications under S. 491 of the Code 
arise under the extraordinary crimiual juris¬ 
diction of this Court, it is desirable that spe¬ 
cial rules should be framed with a view to 
regulating the procedure in such cases. 

After these cases were remitted by the 
Federal Court to be dealt with by this Court 
on merits, the hearing of the cases began on 
24th August last. Mr. S. C. Ghosh opened the 
caso with an attack on the legality of the 
order passed against Basanta Chandra Ghose 
on 19th March 1942. Then, for the first time, 
the learned Advocate.General for the Crown 
informed the Court that the petitioners were 
being detained under fresh orders passed by 
the Governor on 3rd July 1944, under the new 
Ordmaucc 3 of 1944. Naturally, counsel for the 
petitioners were taken by surprise as they had 
not been apprised beforehand of the fresh 
developments. That day, the case, naturally, 
bad to stand over in order to enable the Crown 
to furnish the requisite affidavits, and to serve 
copies thereof on the advocates for the detenus, 
and for allowing sufficient time to the advo¬ 
cates for the petitioners to take fresh instiuc- 
tions from their respective clients. The cases 
were heard again on 13th September 1944, and 
on subsequent days, after the parties got ready 
with reference to the fresh materials. The 

learned Advocate-General on behalf of the 

Crown filed affidavits, with copies of the orders 
in question attached, saying that the previous 

?;; 0n ; r ™ imssod the petitioner 

the Governor of Bihar 
under Rule 2 c (l ) (b). Defence of India Rules 

o^Th?S ed ( and , eubstituted 

r ,? ffidavils aIso Seised the fact 
Shanmi P ^ !fn ti T rS - namel y- Wuhanth 

released in^* Baidya Nath Eai - l»d been 

XT** ° f ** ° rdei ‘ 3 dat€d 27th 

we wem S Actively. Hence, 

During the hearing of the cases on merits 

Cm^ rn f Adyocate - G enoral on behalf of the 
Crown informed the Court that the t™ peU 

& of ^^ hr by a 

Board of certain officials on certain dates, 


and that they had an opportunity of making 
representation to the Government against 
their detention. All these detailed statements 
were made by the learned Advocate-General 
at the Bar. Naturally, counsel for the peti- 
tiouers objected to all these details being given 
to the Court by statements at the Bar. and 
not by proper affidavits sworn to by respon¬ 
sible officers of the Crown. Though it was 
objected on Iwlialf of the petitioners that we 
should not act upon those statements at the 
Bar, we did take notice of those stateme nts 
made by the Advocate-General. In my opi- 
nion, the more satisfactory way of dealing 
with the case should have been to present all 
the relevant facts in properly drawn up affi¬ 
davits sworn to by the officers concerned, or 
such other officers who could give first-hand 
information to the Court. After all, to deal! 
with a case judicially on statements made at 1 
the Bar is not a very satisfactory method of 
dealing with a case. Though it is common 
knowledge that, in pui-suaucc* of the recent 
legislation on the subject, certain officials had 
been interviewing detenus in their respective 
places of detention, judicial determination of 
a case must proceed on evidence on record. 
The Government stands on the same footiny 
as any other litigant in a Court of justice, anil 
should, therefore, present its case in the ordi. 
nary way known to the Courts on evidence 
properly brought on the record, at the proi<cr 
time, so that the party adversely affected by 
that evidence should Lave a full opportunity 
of adducing evidence to counter the evidence, 
given on behalf of the Crown. The business of 
the Court also is facilitated by having all the 
relevant facts of the case placed and arranged 
in the paper-book in their proper order. Other¬ 
wise the Court has to l>e kept fishing about, 
for facts of each particular case as and when 
they arc supplied by counsel for the parties 
as it suits them. I have mado it a point to 
make these observations in order to help, if 
I can, the proper determination of cases like 
these with the least possiblo delay, us such 
cases obviously involve the life and liberty of 
His Majesty's subjects. Such cases have, 
naturally, to ho heard and disused of as 
quickly as possible, without any avoidable 
delay. 1< urthermore, such cases arc no moro 

rare especially in these days of the exigencies 
of the war. 

During tho course of the arguments, the 
question of presumptions and the allied ques¬ 
tion of the burden of proof were hotly con. 
tested at tho Bar. It was urged on behalf of 
the petitioners that, as soon as they alleged 
that the order of detention had not been 
I>a®ed by the Governor, or that the Governor 
hod not been satisfied as required by the law 
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about the necessity of passing an order of 
detention, it was for the Crown to lead evi¬ 
dence to prove affirmatively that such orders 
had l>een passed by the Governor and that he 
had satisfied himself on proper materials that 
it was necessary to make such an order in 
respect of a particular individual. It was 
contended on behalf of the Crown, on the 
other hand, that under the provisions of S. 59 
(■2), Government of India Act, 1935, if the 
orders of detention, as in the present cases, 
on the face of them show that they had been 
made by the Governor and that he had been 
satisfied about the necessity of making them, 
the petitioners could not challenge the validity 
of those orders. In 24 l*. L. T. 332 12 at p. 347 
their Lordships of the Federal Court have 
ruled it that S. 59 (2) can be pressed into aid 
only to the extent that such orders, if they on 
their face showed as having been made by the 
Governor could not be challenged on the 
ground that the orders were so made by the 
Governor. But their Lordships indicated it 
as their view that the correctness of the 
recitals, in the orders that the Governor had 
been satisfied about the necessity of passing 
those orders could be questioned. Reliance 
was also placed on behalf of the Crown on 
sub-s. (3) of s. 10 of Ordinance 3 of 1944 to 
the effect that it shall be presumed that an 
order purporting to have been passed by the 
Governor in the exercise of powers conferred 
upon him by the Ordinance, had been so made 
by the Governor, that is to say, that the 
Governor passed the order of detention on 
l>eing satisfied that it was necessary’ in the 
interests of the defence of India and the other 
cognate circumstances recited in S. 3 of the 
Ordinance, to pass the order of detention in 
respect of a particular individual. This con¬ 
tention was refuted on behalf of the peti¬ 
tioners by saying that the Legislature could 
not have intended to throw the burden of 
proof on the detenu to prove a mere negative. 

It may be that in the special circumstances 
contemplated by the Ordinance the Legisla- 
tnre in effect placed a burden on the detenu 
which it is almost impossible to discharge. 
But, reading S. 10 (3) of the Ordinance with 
S. 59 ( 2 ), Government of India Act, referred 
to above, the legal position seems to be that 
it is for the detenu concerned to allege and 
prove that the Governor was not satisfied in 
terms of the requirements of S. 3 of the Ordin¬ 
ance. In these two cases it was sought to be 
proved with reference to the tour programme 
of His Excellency the Governor of Bihar, of 
the relevant dates, that the Governor of Bihar 


12. ('43) 30 A. I. R. 1943 F.C. 
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was not present in Patna at or about that 
time. But this argument assumes that the 
dates appearing on the orders of detention 
were the dates on which necessary orders 
were passed by the Governor. It also assumes 
that, when the Governor is on tour out of 
Patna he does not deal with files like these. 
These assumptions, in my opinion, are not 
justified. Once it is presumed that the orders 
purporting to have been made by the Gov- 
ernor had been so made in pursuance of the 
provisions of the Ordinance, a very heavy 
burden lies on the detenu concerned to show 
that this apparent state of affairs, backed as 
it is by statutory presumption of correctness 
in its favour, is not the real state of affairs. 
Such a presumption is not rebutted by such 
vague and general allegations that the orders 
appear on a printed form, only the name of 
the particular detenu being inserted therein, 
or that the Governor is much too busy a per¬ 
son to apply his mind to the individual cases of 
so many jtersons detained. The Legislature 
has advisedly placed heavy responsibilities on 
the shoulders of the head of the provincial ad¬ 
ministration in matters affecting the liberties 
of His Majesty’s subjects, and it must be pre- 
sumed that those heavy responsibilities have 
been properly discharged. The other conten¬ 
tions raised against the legality of the orders 
of detention in respect of the petitioners have 
been dealt with in the judgments of my learn¬ 
ed brothers Agarwala and Meredith JJ. Hence, 
I need not go into them over again. 

In the case of the two petitioners, Mahanth 
Dhanraj Puri and Baidyanath Rai, who have 
been released as aforesaid, Mr. M. N. Pal on 
behalf of the petitioners contended that they 
had been put to heavy expenses in this Court 
as well as in the Federal Court in fighting for 
their liberty and that, therefore, this Court 
should pass an order against the Crown award¬ 
ing heavy costs to the petitioners. In this con¬ 
nexion Mr. Pal relied ui»n the case in (1941) 
1 K. B. 72. 13 But in that case the original ap¬ 
plication had been dismissed without any order 
for costs being made. On appeal by the ap¬ 
plicant, the question of costs was raised by 
both the parties, and the appeal Court ordered 
that costs should be awarded against the ap¬ 
pellant. Apparently therefore that case can be 
no authority for the proposition contended for 
by Mr. Pal. We are dealing with this case 
under our extraordinary original criminal 
jurisdiction under S. 491, Criminal P. C. That 
section does not make any provision for costs. 
As laid down by a Special Bench of the 
Madras High Court in the case m 55 Mad. 
1049 ,° costs are a creature of stat ute or ot 

13. (1941) 1 K. R. 72, R. v. Secretary of State lor 
Home Aflairs; Ex parte Lees. 
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statutory rules. Neither the Criminal Proce- 
dure Code, ch. 37, dealing with applications 
in the nature of habeas corpus makes any 
provision as regards costs; nor any statutory 
rules have been placed before us empowering 
this Court to make such an order for costs. 
It may also be observed that, whenever the 
Legislature thought it desirable to make such 
provision for costs, the statute has made 
provisions therefor. By way of illustration, 
reference may be made to s. 149 (3) and 
S. 526 (CA), Criminal P. C., which make specific 
provisions for costs or compensation, as the 
case may be. In 5G ALL. 699 11 costs were 
allowed to the successful party in an appeal 
which was purported to have been filed under 
clause 10 of the Letters Patent from an order 
passed on the original side of the High Court 
under S. 491, Criminal P. C. In that case their 
Lordships of the Allahabad High Court speci¬ 
fically observed that in the original proceed¬ 
ings under s. 491 no question of costs could 
have arisen. Hence, that case also is no au¬ 
thority for the proposition that the High 
Court, sitting in its original criminal jurisdic¬ 
tion under s. 491 of the Code, is entitled to 
grant costs to the successful party. It must, 
therefore, bo held that this Court has not been 
empowered to make any order for costs in a 
proceeding under s. 491, Criminal P. C. 

These observations are made without any 
reference to the question of whether these are 
proper cases in which an order for costs should 
be made in the circumstances. Simply because 
he authorities concerned with the administra¬ 
tion of Ordinance 3 of 1914 thought fit to re- 
ease these two persons, it cannot be said that 
those persons are entitled to costs. Unless it 
was shown that their detention was illegal no 
question for awarding costs in favour of 'the 

successful party could arise on the merits of 
the case. 


_ Qj-tfo- accordin g!y. 

Y'r 7 4 in 2l H A: 5' R - J, 934 A " 606 : 58 All. 899 : 1 
*’ U 740, Hatdan Dcgum v. Jawad Ali Shah. 
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(b) Defence of India Rules (1939), R. 26 — 
Crown need not show that Governor has mate¬ 
rials for his satisfaction. 

It is not necessity for the Crown to show that the 
Governor had actually materials on which he was 
satisfied that an order under R. 26 was necessary : 
(’43) 30 A.I.R. 1943 I-. C. 75. Pel. on. [P Cl C2] 

(c) Government of India Act (1935), S. 59 (2) 
and Defence of India Rules, R. 26—Order under 
R. 26 signed by Chief Secretary is made by 
Provincial Government. 

Section 59 (*2) need not bo restricted to orders and 
other instruments made and executed as part of the 
'executive action” of the Provincial Government. 
Section 59 (2) applies to all orders and other instru¬ 
ments made and executed in the name of the Gover¬ 
nor. whether they fall within the “executive action” 
of the Provincial Government or not. Hence orders 
under Rule 26 signed by the Chief Secretary to 
Government are valid orders by the Provincial 
Government : f3G) 23 A. I. It. 1936 Cal. 31G and 
(’43) 30 A.I.R. 1943 F. C. 75. Pci. on. [l> G2 C lj 

(d) Defence of India Rules (1939), R. 26—High 
Court cannot consider whether conditions before 
passing orders under R. 26 were fulfilled. 

In view of the provisions of Ordinance 3 of 1944, 
it is not open to the High Court to consider whether 
the necessary conditions had been fulfilled before the 
orders were actually passed under R. 20. Defence ot' 
India Rules. (p 63 C I] 

M. A. Veil. S . C. 5fisro % G. P . Shohi, Paw Pro- 
lap Singh and P . Jha (in oCK’ M. X. Pal , 
S. C. Misro, G. p. Shohi , S. C. Ghosh and 
A. C. Ghosh (in CO); Id. X. Pa/ (in 6i); S. P. 
Ghosol (in 204); G. P. Shohi (in 258); M. X. 
Pol and P Choudhoru (in 355); Baldcva 
bohoi, and Girjo Nondon Prosad (in372)and 
M . A. Pal and X. C. Ghosh (in 1315) 

— for Petitioners. 

Advocalc-Gcncral — for the Crown. 


UCUYUt' O. 
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S. 491, Criminal P. C., by or on bebalf of 
persona who are detained in jail. Tho Advo- 
cate-General has taken a preliminary object ion 
to these applications on tho ground that tho 
persons in question were arrested and detained 
under orders passed under R. 20 , Defence of 
India Rules, and that such orders havo been 
validated by Ordinance 3 of 1941 and that 
that Ordinance has taken away tho power of 
this Court to pass any orders under s. 491, 
Criminal P. C., in respect of such persons. As 
against the contention of the Advocate-Gene- 
ral it has been contended oil behalf of the 
petitioners first that Ordinanco 3 of 1944 is 
invalid and, secondly, that, even if that Ordi- 
nance is valid, it does not affect the case of 
the present petitioners. I will consider first 

‘ °r S S n °J the vnlidit y of Ordinanco 3 

OI 1944. I ho first point mado by Mr. M. N. 
1 al. who addressed to us the main argument 
against tho validity of Ordinance 3 of 1944 

mTnt hat ^ i3 0rclinance is a ratifying enact-’ 
me:nt, and ho pointed out that it is not possible 

to ratify an act which is ultra vires of tho 

•atifyjng body. For this proposition he relied 
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on the decision in 24 P. L. T. 302 1 2 at p. 313. 
There can be no quarrel with this proposition, 
but Mr. M. N. Pal went on to argue that if 
orders passed before Ordinance 3 of 1044 came 
into force were void, they could not be ratified 
by that Ordinance. This, however, does not 
follow from the proposition just stated. Ordin¬ 
ance 3 of 1944 was passed by the Governor 
General and he could ratify any act or order 
of subordinate authorities if he could himself 
have passed a valid order or Act or Ordinance 
to the same effect. This proposition will, 
therefore, not help to determine the validity of 
Ordinance 3 of 1944. The second point taken 
by Mr. M. N. Pal is that Ordinance 3 of 1944 
is not merely retrospective, but in the words 
of Zafrulla Khan J. in the decision of the 
Federal Court in 24 P. L. T. 332 s at p. 343 
(and other cases) “retroactive” and, therefore, 
ultra vires. The particular sections of ordin¬ 
ance 3 of 1944, which have been attacked on 
behalf of the petitioners, are ss. 0 and 10 which 
run as follows: 

“6*. Validation of orders made under R. 20 t 
Defence of India Rules . 

(1) No order made before the commencement of 
this Ordinance under R. 20, Defence of India Rules, 
shall after such commencement be deemed to be 
invalid or be called in question on the ground merely 
that the said rule purported to confer powers in 
excess of the powers that might at the time the said 
order was made be legally conferred by a rule made 
under S. 2, Defence of India Ordinance, 1939 (5 of 
1939) or under S. 2, Defence of India Act, 1939 (35 
of 1939). 

(2) Every such order shall on the commencement 
of this Ordinance be deemed to have been, and shall 
have effect as if it had been made under this Ordin¬ 
ance, and as if this Ordinance had been in force at 
the time the order was made : 

Provided that S. 7 and S. 9 of this Ordinance 
shall apply in relation to any order made under 
cl. (b> of sub-r. (1) of R. 26, Defence of India Rules, 
as if that order had been made on the date of the 
commencement of this Ordinance, and S. 8 of this 
Ordinance shall not apply to any such order. 

(3) Nothing in the foregoing provisions of this 
section shall apply to any such order which has 
already been cancelled by or in consequence of an 
order of a competent Court : 

Provided that any such cancellation shall not 
prevent the making under this Ordinance of a fresh 
order to the same effect as the order cancelled." 

“J0. Saving as to orders. 

(1) No order made under this Ordinance, and no 
order having effect by virtue of S. 6 as if it had been 
made under this Ordinance, shall be called in ques¬ 
tion in any Court, and no Court shall have power 
to make any order under S. 491, Criminal P. C., 
1898 (3 of 1898) in respect of any order made under 
or having effect under this Ordinance, or in respect 
of any person the subject of such an order. 

(2) If at the commencement of this Ordinance 
there is pending in any Court any proceeding by 
which the validity of an order having effect by 


1. (M3) 30 A.I.R. 1943 Pat. 346 : 22 Pat. 565 : 24 
P. L T. 302: 209 I. C. 55, Jailal Sahu v. Emperor. 

2. (M3) 30 A.I.R. 1943 F. C. 75 : 24 P. L. T. 332 : 
I.L.R. (1943) Kar. F. C. 103 : 211 I. C. 241 (F.C.), 
Emperor v. Sibnath Banerjee. 


virtue of S. G as if it had been made under this 
Ordinance is called in question, that proceeding is 
hereby discharged. 

(3) Where an order purports to have been made 
by any authority in exercise of any power conferred 
by or under this Ordinance, the Court shall, within 
the meaning of the Indian Evidence Act, 1872 (1 of 
1872), presume that such order was so made by that 
authority.” 

We are not now concerned with sub-s. (3) of 
S. G or with the proviso to sub-s. (2) and it 
will be convenient to deal separately with the 
validity of snb-ss. (l) and (2) of S. G and S. 10. 
Section G, sub-s. (1), is almost a verbatim 
re-enactment of S. 3 of ordinance 14 of 1913. 
It was held by the Federal Court in 24 P. L. T. 
332 s that S. 3 of Ordinance 14 of 1943 was not 
retrospective in such a way as to be invalid, 
and I consider that that decision shows clearly 
that S. G (1) of ordinance 3 of 1944 must also 
be held valid. 

As regards S. G (2) of Ordinance 3 of 1944, 

I do not think it is necessary to consider 
whether this sub-section could have been 
challenged as invalid had it merely stated 
that the orders in question should, on the 
commencement of this Ordinance, he deemed 
to have been made under this Ordinance be¬ 
cause the sub-section does not stop there but 
goes on to provide that such orders shall have 
effect as if they had been made under this 
Ordinance and as if this Ordinance had been 
in force at the time the order was made. 
This further portion of the sub-section clearly 
has regard to the future. During the course 
of argument we enquired from the lawyers 
appearing for the petitioners exactly how this 
portion of S. 6 (2) was “retroactive,'’ and so 
far as I can ascertain, their argument was 
that the liberty of individuals is in question 
and that if the order under which the peti¬ 
tioners have been detained, was originally 
either void or invalid, then any order, Ordin¬ 
ance or other enactment, which provides that 
such detention shall be valid for the future, 
would itself be invalid as an attempt to alter 
the past. With this contention I cannot agree. 
In proceedings under S. 491, Criminal P. C., 
we are concerned not with the past detention 
of the petitioners but with their present deten¬ 
tion and that portion of S. G (2) of Ordinance 
3 of 1944 , which provides that certain orders 
shall have effect on the commencement ot 
this Ordinance, is not an attempt to alter tho 
past and is valid even if detention prior to 
this Ordinance under such orders may havo 
been invalid. I, therefore, consider that S. G 
of the Ordinance is valid. 

The main attack made on S. 10 of Ordin¬ 
ance 3 of 1944 was not made on the ground 
that it is what has been called retroactive, 
and I see nothing in this section which sug¬ 
gests that it is retrospective in such a way as 
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to be invalid. It was, however, argued that the 
provision in s. 10 (2) for discharging certain 
proceedings was a usurpation of judicial func- 
tions in the guise of legislative functions. This 
argument also appears to me invalid. The 
case in <1S71) 0 Q. B. l 3 was cited lieforc us. 
Therein an American case, 3 Dallas 330, 4 was 
cited with approval. That American case 
dealt with an Act of the State of Connecticut 
passed to set aside a decree of a Court of Pro¬ 
bate and grant a new hearing. That Act was 
held valid. If, t hero fore, an Act could 1* passed 
to set aside a legal decision, I do not consider 
that there is anything invalid in a legislation 
discharging certain proceedings itending in a 
Court. It was further urged that S. 10 of 
ordinance 3 of 1S44 was invalid on the ground 
that there was no power to take away the 
powers of the High Court by an implicit or 
explicit, total or partial repeal of s. 491, Cri- 
minal P. C. It was, however, decided by tbo 
Federal Court in 24 P.L.T. 230 s at p. 242 that 
"under the express terms of S. 223. it is within the 
power of the Indian Legislature to alter the juris¬ 
diction and powers of the High Court.” 

It was, however, contended before us that 
S. 223, Government of India Act, which refers 
to “the appropriate Legislature," does not give 
such powers to the Governor-General when 
legislating by means of Ordinance. This point, 
however, has been decided by this Court in 
24 r.L.T. 302 l at p. 310, a decision which, we 
were informed, was taken to the Federal Court 
and there approved. I therefore hold that all 
grounds urged against the validity of Ordin¬ 
ance 3 of 1944 must fail. Mr. M. N. Pal wished 
to urge before us that this Court has powers 
of interference independently of the Criminal 
Procedure Code. We held, however, that he 
was precluded from arguing this point by 
reason of the decision of the Special Bench of 
this Court in 23 p. L. T. 747« I now come to 
the question whether ordinance 3 of 1944 en¬ 
tirely bars our jurisdiction or whether we can 
consider the merits of individual cases despite 
the provisions of that Ordinance. The main 
argument for the petitioners on this point was 
conducted by Mr. Baldeva Sahay. He urged 
that the Crown must prove, first, that there 
H r an n r er 0 Government passed under 
Lf ^ ° f India Rule3 - and - secondly, 

had material3 on which 
could act be fore passing such an order, and he 

3. (1871) 0 Q.B. 1 , Phillips v. Eyre ' 

4 . 3 Dallas 386, Calder v. Bull. 
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further urged that there was no presumption 
that the Governor had any such materials. 

Now the first j>oint urged by Mr. Baldeva 
Sahay is certainly valid and I will consider 
later whether there are actually in the present 
cases orders of the Governor under Rule 20, 
Defence of India links. His second point, 
however, was, in my opinion, expressed too 
broadly. I think that it must lie shown that 
Government was satisfied that an order under 
that section was necessary with a view to 
preventing the particular person in question 
from acting in any of the ways specified in 
that rule. It was decided by the Federal Court 
in 24 P.L.T. 332 2 that it must be the Governor 
who is satisfied. I do not think, however, that 
it is necessary for the Crown to show that the 
Governor had actually materials on which 
he was so satisfied. Before considering whe¬ 
ther there is any presumption or evidence in 
the present cases to show that the Governor 
was satisfied as required by R. 2G, Defence of 
India Rules, it is necessary to consider whe¬ 
ther there is in the present cases any order 
actually passed under R. 20 , Defence of India 
Rules. It was contended before us that such 
an order must he signed by the Governor 
himself, and admittedly there is not in any of 
these cases any order signed by the Governor 
himself. The orders in question are signed by 
Air. Y. A. Godbole as Chief Secretary to Gov¬ 
ernment except in the case of Chulhai Gope 
where the order is signed by Mr. J. W. Houl- 
ton as Chief Secretary to Government. Under 
s. 59 ( 2 ), Government of India Act, 1935 , 

‘‘orders and other instruments made and executed 
in the name of the Governor shall be authenticated 
in such manner as may be specified in rules to be 
made by the Governor, and the validity of an order 
or instrument, which is so authenticated, shall not 
be called in question on the ground that it is not an 
order or instrument made or executed bv the 
Governor.** J 

By Notification No. 2094A, dated 1st May 1937 , 
(published in the Bihar Gazette, 1937, Part 11 * 
p. 321) the following rules wore made under 
that section: 


, 01 the P° wcrs conferred by sub-s. ( 2 ) 

of b. 69 Government of India Act, 1935, His Exocl- 
loncy the Governor of Bihar is pleased, after con- 

rnK 0I \7‘ tU Vif Mlnislers - to mftke ‘ho following 
rales for the authentication of orders and other in. 

Governor 3, ^ 0xecuted in tbe name of tho 

1. All orders or instruments made'or executed bv 
order or °° behalf of the Government of Bihar shad 

LSC omK 

2. Save in coses where an officer has been sneci 

Government' 0 ^ tf 8 ” 8n ° rder or ins ‘™ment oftho 

ment «b„n l v f . B,har •, over y such order or instra- 
ment shall be signed by either tho Secretary tho 

AddiUona 1 Secretary, the Joint Secretary, the Deputy 

Secretary, the Under-Secrctary or tho Assistant 

to ihe Government ^ot Bile, ntHlch 
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signatures shall be deemed to be the proper authen¬ 
tication of such order or instrument.” 

It was argued that neither s. 59, Govern¬ 
ment of India Act, nor the rules framed under 
S. 59 (2) of that Act have any application to 
orders passed under it. 2G V Defence of India 
Rules. In this connexion we were referred to 
a passage in the judgment of Zafrulla Khan J. 
in the Federal Court decision, 24 l\ L. T. 332" 
at page 310, where after considering s. 40. 
Government of India Act, and s. 50 (3) of 
that Act in connexion with It. 2 G, Defence of 
India Rules, it was stated : 

“The executive action or authority dealt with in 
Ss. 49 and 50 must relate to matters with respect to 
which the Legislature of the Province has power to 
make laws.” 

Now this dictum and the discussion which 
preceded it were given as an answer to an 
argument put forward jn behalf of the Ben¬ 
gal Government in the case before the Federal 
Court that the “ Provincial Government in 
It. 26, Defence of India Rules, meant the 
Governor or officers subordinate to him.” This 
argument was not accepted by the Federal 
Court. Section 50 (2), Government of India 
Act, does not mention either “executive ac¬ 
tion’ or “authority” and s. 50 (2) was not in 
question in the argument which Zafrulla 
Khan J. was answering in the above dictum, 
and there appears to be no reason to restrict 
S. 50 (2) to orders and other instruments made 
and executed as part of the “executive action” 
of the Provincial Government. In my opinion 
it is clear that S. 50 (2) applies to all orders 
and other instruments made and executed in 
the name of the Governor, whether they fall 
within the “executive action” of the Provincial 
Government or not. 

The original orders have been produced 
before us and we can take judicial notice of 
the signatures of Mr. God bole and Mr. Houlton 
under s. 57, Evidence Act. This is supported 
by the decision of the Calcutta High Court in 
G3 Cal. 1053 7 which was a decision under the 
Government of India Act, 1919, but the same 
principle applies. I, therefore, hold that the 
orders in question were actually ma,de by the 
Provincial Government. It was pointed out 
however by Spens C. J. in the above Federal 

Court case 24 P. L. T. 332 2 at page 3G2: 

“In my judgment however S. 59 (2) prohibits a 
duly authenticated order being called in question on 
one ground and one ground only, namely, that it is 
not an order or instrument made or executed by the 
Governor. It is quite a diflerent thing to question 
the accuracy of a recital contained in a duly Authen¬ 
ticated order, particularly where the recital purports 
to state as a fact the carrying out of what I regard 
as a condition necessary to the valid making of that 
order.** 

In the present cases the orders recited that 

7. (’30) 23 A.I.B. 1036 Cal. 316: G3 Cal. 1053 : 1G3 

I. C. 41, Kalijiban Bhattacharjee v. Emperor. 


the Governor of Bihar was satisfied in respect 
to-the person in question in each case that 
with a view to preventing him from acting in 
a manner prejudicial to the public order it 
was necessary to make the following order. 
In ordinary circumstances, in accordance with 
the dictum of Spens C. J. the accuracy of that 
recital could be questioned. For the petitioners 
it is urged that no presumption can be made 
that the recital is correct. Spens C. J. conti¬ 
nued after the passage just quoted : 

“In the normal case the existence of such a recital 
in a duly authenticated order will, in the absence of 
any evidence as to its inaccuracy, be accepted by a 
Court as establishing that the necessary condition 
was fulfilled.** 


As against this, we were referred to the Full 
Bench decision of the Lahore High Court, 
A. I. R. 1944 Lah. 33, 8 where Harries C. J. re- 
fused to raise any such presumption. There 
are passages in his judgment which read by 
themselves might suggest that he came to the 
conclusion that no presumption could legally 
be raised regarding the accuracy of such a 
recital. Reading his judgment as a whole 
however I think it is clear that he did not lay 
down such a broad proposition but held 
merely that no such presumption could pro¬ 
perly be raised in the case before him. It is 
important to notice that he referred to the 
fact that the Advocate-General of the Punjab 
had supported the argument put forward on 
behalf of the Bengal Government before the 
Federal Court in 24 1\ L. T. 332- to the effect 
that the “ Provincial Government meant the 
Governor or officers subordinate to him.’’ This 
argument shows that the Punjab Government 
had been taking the view that it was not neces¬ 
sary for the Governor to be personally satisfied 
of the facts recited in the orders passed under 
R. 26, Defence of India Rules. This was obvi¬ 
ously a good reason for refusing to raise any 
presumption that the recitals in the orders 
passed by the Provincial Government of the 
Punjab under R. 26, Defence of India Rules, 
had any reference to the personal satisfaction 
of the Governor. It has not, however, been 
suggested that the Bihar Government ever 
supported that argument of the Bengal Gov¬ 
ernment or took the view expressed in that 
argument. I, therefore, see no reason for 
refusing to raise such a presumption as sug¬ 
gested by Spens C. J. in the case of orders 
passed by the Bihar Government. This is also 
supported by a decision of this Court iu Cri¬ 
minal Misc. cases Nos. 57 and others decided 
by Varma and Shearer JJ. on 10 th January 
1914.8 A]a0 at the ti me of the above Fed eral 

8~(’44) 31 A.I.R. 1944 Lah. 33 :1.L.R. 

245:212 I.C. 321 (F.B.).Harkishan v. E “pci»£ 

9. Reported in (’14) 31 A. I. R. 1944 Tat. 354 . 23 

Pat. 252, Kamla Kant Azad v. Emperor. 
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Court decision the only restriction on the 
Court's power to consider the validity of orders 
passed under R. 26, Defence of India Pules, 
was contained in S. 1 G (l). Defence of India 
Act, and S. 3 of Ordinance 14 of 1943. The 
latter provision is a very limited restriction, 
and s. 16 (l), Defence of India Act, runs: 

“Xo order made in exercise of any power con¬ 
ferred by or under this Act shall be* called in 
question in any Court." 

In view of the words of Spens C. J. quoted above, 
this would not prevent the Court from consi¬ 
dering whether the condition necessary to the 
valid making of such an order had been ful¬ 
filled. Section 10 of Ordinance 3 of 1944 directs 
that no order having effect virtue of S. G 
as if it bad been made under this Ordinance 
shall be called in question in any Court, and 
section G (2) runs 

“every such order shall, on the commencement of 
this Ordinance, be deemed to have been, and shall 
have effect as if it had been, made under this Ordi- 
nance, and as if this Ordinance had been in force at 
the time the order was made.” 

In my opinion, the words "such order” in this 
sub-section must mean, by reference to s.G (l), 
an order made before the commencement of 
this Ordinance under R. 26, Defence of India 
Rules.” In my opinion, this applies to all 
orders made under Rule 26, Defence of India 
Rules, whether they were made in exercise of 
the powers conferred by that rule as men- 
tioned in s. 16, Defence of India Act or not; 
and in my opinion, therefore, as a result of 
these provisions of Ordinance 3 of 10 ^ 4 , it is 
no longer open to us to consider whether the 
necessary conditions had been fulfilled before 
the orders were actually passed under R. 26, 
Defence of India Rules. In this view of the 
matter, these proceedings must be treated as 
discharged under the provisions of s. 10 (2) of 
Ordinance 3 of 1944. In this view of the matter 
it 13 really unnecessary to consider individual 
cases; but as we permitted the petitioner to 
ow whether they had any evidence to rebut 
the presumption or evidence that the Gover 
Dor Was satisfied that the orders in question 
wero necessary, I will briefly mention the im- 
P°' nts ur 6^ in case it might be 
the U pi ht tha !i^ e have D0t considered whether 
10 G^ E ““£ e ™ n ta recommendation 

1913 ““ P° iQ k urged on 

S" Per80M dctaiMd 

ssfSr? ££ 
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passed against them. The fact that there was 
a charge of dacoity against them, of which 
there was insufficient evidence, would not lie 
sufficient to satisfy any authority of the neces¬ 
sity of making any order under R. 26. These 
facts, however, in no way indicate that the 
Governor had not other materials on which 
he was satisfied of the necessity of the order. 

In Case No. GO there is an affidavit that the 
person detained is an advocate of this Court 
and that he was engaged as a defence advo¬ 
cate in several cases against prominent con¬ 
gress men and representatives of the Kisan 
Sabha and he believed that he was detained 
for having appeared in these cases. The Advo¬ 
cate-General offered to file a counter-affidavit 
in this case, but we have found it unnecessary 
to call on him to tile such an affidavit as the 
facts disclosed in this affidavit do not show 
that the Governor had no proper materials to 
satisfy him of the necessity of the order. 

In case no. 84 it is alleged that the person 
detained was arrested for uttering congress 
slogans in 1941 and was in jail for three 
months and thereafter did not join any con- 
gross movement. A supplementary affidavit 
was filed in this case which relates only to the 
fact that the order did not bear the signature 
of the Governor himself. In this case also the 
facts disclosed do not show that the Governor 
had not materials to satisfy him of the neces- 
sity of the order. ' 

In case No. 204 the only point urged was 
that the person detained was arrested on 15 th 
August 1942 under R. 26 , Defence of India 
rtuies, whereas the order under that rule 
against him was passed on 21st August 1942. 
Clearly -he was not validly arrested under 
n. 26 on 15th August 1942 though his arrest 
may have been valid under R 129 . These facts 
however, do not show that the Governor had 
no proper materials to satisfy him of the 
necessity of the order. 

1815 ? ™> nlle S ed tout the 
person detained incurred the displeasure of the 
police and proceedings against him were taken 
under S no, Criminal P. C., but he was dis¬ 
charged from those proceedings on 4 th Decern- 

Urs 1 thosc i)roceed ”*s 

not show that the Governor had not proper 

«*>*■>**.-**/,,£ 

The only other cose which calls for special 
me tion is Case No. 258. This was on behalf 
P®*! 01 ® detained, Prahlad Roy, Sita 
lm “ Doka . n,a and Boldeo Prasad Marwari. I 
have ascertained that the case of Sita Ram 
Dokarna was dealt with by Varma and Shearer 

decided on f/!/? ?**** Nos ‘ 57 and others 
aectaea on 10th January 1944? and thn 

or or for his detention was found valid, Tho 


01 Patna 


Shreekant v. Emperor (Sinha J.) 


A. I. R. 


facts have been somewhat more fully placed 
l)efore us and the cases of these three detenus 
are the same. They were, while in Calcutta, 
charged with an offence under s. 19, Arms Act, 
hut- were released in that case by the Chief 
Presidency Magistrate, Calcutta, on 17th 
February 1943. They were then detained under 
li. 2G, Defence of India Rules, in Bengal, and 
according to their own j>etition, they were 
transferred to Bihar at their own request 
made to the Government of Bengal. An order 
was subsequently passed by the Bihar Govern¬ 
ment under R. *2C, Defence of India Rules, 
liefore these persons were actually received in 
Bihar. It is obvious that the Bihar Govern¬ 
ment had received some communication from 
the Government of Bengal in connexion with 
these persons before they were brought to 
Bihar, and there is nothing in the facts alleg¬ 
ed by these persons which would suggest that 
the Governor of Bihar had not materials pro¬ 
per to satisfy him that an order under R.26, 
Defence of India Rules, was necessary against 
them.. 

In the remaining cases no special grounds 
were made out for thinking that the Governor 
of Bihar had not actually materials to satisfy 
him of the necessity of the orders passed. I 
find therefore that none of the persons on l>e- 
lialf of whom these petitions have been filed 
are entitled to be released and these cases are 
discharged. 

Sinha J. — I agree. 

ILK. Cases discharged. 
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Agarwala and Sinha JJ. 
Shreekant Pathak and others 
Appellants 
v. 


Emperor . 

Civil Criminal Appeal No. 2 of 1944, Decided on 
2nd August 1944, from order of Sessions Judge, 
Monghyr, D/- 23rd December 1943. 

(a) Special Criminal Courts (Repeal) Ordin¬ 
ance (19 of 1943), Ss. 3 and 4 — Special Judge 
issuing notice to accused to show cause why 
they should not be prosecuted under S. 193, 
Penal Code, for making false statements in his 
Court — Before accused could appear to show 
cause, Court of Special Judge abolished by 
Ordinance 19 of 1943—Ordinance 19 of 1943 held 
provided no successor to Court of Special Judge 
—Sessions Judge held had no jurisdiction to 
direct prosecution of accused for perjury. 

The accused were tried by the Special Judge under 
Ordinance 2 of 1942 and were discharged by him. 
On an application by the Crown to the Special Judge 
to file complaint against the accused under o. lyo. 
Penal Code, for making false statements before him, 
the Special Judge issued notice to the accused to 
show cause why they should not be prosecuted lor 
perjury. But before tho accused could appear to 
show cause against the notice served upon them 


Ordinance 2 of 1942 was repealed by Ordinance 19 
of 1943 with the result that the Court of the Special 
Judge ceased to exist. Thereafter, the Special Judge 
in his capacity as Additional Sessions Judge took the* 
cases to his tile which were pending before him as 
Special Judge treating him self as successor in office 
to the Special Judge simply because the presiding 
officer of the two Courts was the same namely him¬ 
self. On the abolition of the Court of the Additional 
Sessions Judge, the Sessions Judge treated himself as 
being in seisin of the cases pending before the Addi- 
tional Sessions Judge and directed that the accused 
be prosecuted under S. 193, Penal Code, for making 
false statements before the Special Judge. The ac¬ 
cused contonded that the Sessions Judge bad no 
jurisdiction to entertain the application on behalf of 
the Crown for lodging a complaint against them, in¬ 
asmuch as under S. 476, Criminal P. C., the Special 
Judge could not be said to be the same Court as the 
Court of the Sessions Judge, and therefore the 
offence, if any, could not be said to have been com¬ 
mitted in, or in relation to, a proceeding in the 
Court of the Sessions Judge : 

Held that (1) the Special Courts created by 
Ordinance 2 of 1942 had been properly and validly 
constituted by the Legislature but the latter had not 
validly invested them with the proper jurisdiction to 
try any particular class of cases, and therefore, the 
argument on behalf of the Crown that the Special 
Judge was without jurisdiction to try the case before 
him and therefore should be deemed to have been 
acting ns Additional Sessions Judge was not tenable: 
(’43) 30 A.I.R. 1943 F. C. 36 ; (’43) 30 A.I.R. 1943 
Pat. 346 and (’4.4) 31 A.I.R. 1944 F. C. 1, Rel on. 

[P 66 C 1) 

(2) Although the same person functioned as Spe¬ 
cial Judge and as Additional Sessions Judge the two 
Courts were entirely separate and distinct and there¬ 
fore when on repeal of Ordinance 2 of 1942, the 
Additional Sessions Judge ceased to exercise jurisdic¬ 
tion as a Special Judge he could not be regarded in 
his capacity as Additional Sessions Judge os a 
successor in office to the Special Judge. [P 67 C 1] 

(3) As the Court of Special Judge was abolished 

and no successor to that Court was provided for by 
the repealing Ordinance 19 of 1943, the Sessions 
Judge had no jurisdiction to direct the filing of ft 
complaint against the accused. [P 66 C 2J 

(b) Criminal P. C. (1898), S 476 - Offence 
under S. 193, Penal Code, committed in P ro «* d - 
ings-Proceedings without jurisdiction — Whe¬ 
ther S. 476 applies (Queere). 

Whether S. 476 applies where the proceedings in 
which an offence under S. 193, Penal Code, was 
committed were without jurisdiction. [P 66 G 

Baldeva Sahay, C. P. Sinlia mid K. K Sinha- 

for Appellants. 

Advocate-General — for the Crown. 

Sinha J—This appeal is directed against 
the orders of the learned Sessions Judge of 
Monghyr whereby he ordered that complaints 
be filed’ against the three appellants, that is 
to say, against (l) Shreekant Pathak, under 
S. 193, Penal Code, (opposite party in Miscel¬ 
laneous Case No. 1 of 1943 before him); (2) 
Parraeshwar Kandu, Chaukidar, under S. 211. 
Penal Code, (opposite party in Miscellaneous 
case No. 2 of 1943 before him) ; and (3) Ajo 
Gope, under S. 193, Penal Code, (opposite 
party in Miscellaneous Case No. 3 of 1943 be¬ 
fore him). 
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The facts of this case in so far as it is 
necessary to state them are as follows : On 
30th August 1942, a Blenheim Bomber crashed 
in or near village Rohiar, Police Station 
Chautham, in the district of Monghyr. Three 
occupants of that bomber were alleged to have 
been murdered by a number of persons .belong¬ 
ing to the locality. A first information rei>ort 
is alleged to have been lodged by the chauki- 
dar appellant, named Parmeshwar Kandu, on 
25th September 1942, before the Sub-Inspector, 
in which the alleged first informant is said to 
have stated that he had himself witnessed the 
occurrence. The Sub-Inspector of Police, dur. 
ing the course of his investigation, got the 
statements of the appellants Shreekant Pathak 
and Ajo Gope recorded by a Magistrate under 
the provisions of S. 164, Criminal P. C. It is 
said that these two persons had made state¬ 
ments to the effect that they had seen some 
persons committing the murder of the occu¬ 


pants of the ill-fated bomber. After investiga¬ 
tion, the case was made over to the Special 
Judge of Monghyr to be tried under the pro¬ 
visions of Ordinance 2 of 1942. Before the 
learned Special Judge, who began the hearing 
of the case on 15th May 1943, all the three 
appellants stated that they had not seen the 
occurrence, but had been coerced by the police 
to figure as eye-witnesses, and in the case of 
the chaukidar to lodge the first information 
as an eye-witness. As a result of the state¬ 
ments of these persons, the learned Special 
Judge discharged the accused persons, as there 
was no evidence forthcoming against them. 
On 22nd of May 1943, an application was 
made on behalf of the Crown before the 
learned Special Judge to file a complaint 
against them under s. 193, Penal Code, for 
having made false statements before him. It 
may be noted at this stage that the Crown 
took the additional burden of proving, in the 
event of a complaint being filed against the 
appellants, that their statements before the 
Special Judge were deliberately false and that 
their statements made during the course of 
investigation of the case by the police, res- 
pectively, m the first information report and 
before the Magistrate under S. 1 G 4 of the Code 

S.Jf' 011 . 27th May m3, the learned 
Special Judge issued notice on the appellants 
to show cause why they should not be prose- 

2JS Bef0r ° the quants 

SSi £ 8how C ? uae against the noticG 

served upon them, Ordinance 2 of 1942 hnd 
been repealed by Ordinance 19 of 1943 with 
the result that the Special Courts c«atd W 
the repealed Ordinance ceased to exist 

19 fl * he appellants appeared be- 
who Se3 ? i0n3 Jud g 0 of Monghyr 
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had withdrawn to his own file the cases which 
were until 26th June 1913, supposed to be 
pending in the Court of the Additional Ses¬ 
sions Judge of Monghyr who happened to be 
the Special Judge before whom these appel¬ 
lants had made their statements which were 
the subject-matter of the charge against 
them. It is only necessary to mention here 
that on the repeal of Ordinance 2 of 1942 
the Additional Sessions Judge treated him¬ 
self as the successor-in-ofiice to the Special 
Judge simply because the presiding officer 
of the two Courts was the same. On the abo¬ 
lition of the Court of the Additional Sessions 
Judge on 26 th June 1943, the Sessions Judge 
treated himself as being in seisin of the case. 
In their show-cause petition, the appellants 
contended that they could not legally be 
prosecuted and that they had not made 
any false statements in the Court of the 
Special Judge, inasmuch the statements 
before the police or before the Magistrate 
under section 164, Criminal P. C., had been 
extorted from them under coercion by the 
police. The learned Sessions Judge of Mon- 
gkyr overruled these objections and directed, 
as stated above, that two of the appellants, 
who had made their statements under S. 164, 
Criminal P. C., to the learned Magistrate, 
should be prosecuted under s.193, Penal Code, 
and the cbaukidar-appellant, Parmeshwar 
Kandu, was directed to be prosecuted under 
S. 211, Penal Code, for having lodged a false 
first information report, and not under s. 193, 
Penal Code, as proposed by the Crown, per¬ 
haps because the learned Sessions Judge felt 
a difficulty in his case about the applicability 
of that section. Hence tho appellants have 
preferred this present appeal against that 
order of the learned Sessions Judge. 

From the facts given above, it is obvious 
that the learned Sessions Judge’s proposed 
complaint against the chaukidar, Parmeshwar 
Kandu, under s. 211 , Penal Code, is entirely 
misconceived. It is not the prosecution case 
that the statement made by the chaukidar be¬ 
fore the Sub-Inspector of Police as contained 
in the first information report is false. The pro¬ 
secution would mako it out that tho chauki- 
dar's statement in the Special Judge’s Court, 
resiling from his statement as made in the 
first information report, was untrue. That 
being the position, I fail to see how the chau¬ 
kidar could be said, on the prosecution case 
itself, to have instituted a deliberately falso 
case. On that simple ground, in my opinion, 
the order of the learned Sessions Judge for 
filing a complaint against the chaukidar 
should be set aside. But the legal difficulty in 
the way of the prosecution is common to the 
case of all the three appellants. 
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The legal bar urged by the appellants 
against the order of the learned Sessions 
Judge is that he had no jurisdiction to enter¬ 
tain the application on behalf of the Crown 
for lodging a complaint against these appel¬ 
lants, inasmuch as under the provisions of 
S. 476, Criminal P. C., the Special Judge can¬ 
not be said to be the same Court as the Court 
of the Sessions Judge. That being so, the of¬ 
fence, if any, could not be said to have been 
committed in, or in relation to, a proceeding 
in the Court of the learned Sessions Judge. 
After the repeal of ordinance 2 of 1942 as afore¬ 
said, the Court of the Special Judge at Mon- 
ghyr ceased to exist, and the Legislature did 
not make any provision to the effect that the 
Sessions Judge could be deemed to be a suc- 
cessor-in-oftice to the Court of the Special 
Judge. Section 3 of Ordinance 19 of 1943, 
makes only a limited provision in respect of 
any sentence passed by a Special Judge, that 
is to say, a sentence passed by the Special 
Judge under the repealed Ordinance would con¬ 
tinue to have effect as if the trial at which it 
was passed had been held in accordance with 
the Code of Criminal Procedure by a Sessions 
Judge. The learned Advocate-General, appear¬ 
ing on behalf of the Crown in support of the 
order of the learned Sessions Judge, contended 
that it had been held by the Federal Court in 
A. I. R. 1943 F. C. S6 1 that the Court of the 
Special Judge was a Court without jurisdic¬ 
tion. But the Federal Court did not hold that 
the Ordinance 2 of 1942, creating the Special 
Courts was itself ultra vires of the Legisla¬ 
ture. It has been held by this Court that the 
Special Courts created by that Ordinance had 
been properly and validly constituted; but, in 
so far as that Ordinance purported to invest 
these Special Courts with jurisdiction to try a 
certain specified class of cases, the Legislature 
had acted beyond its powers; see the case in 
22 Pat. 565. 2 That decision has been upheld by 
' the Federal Court in the case reported in 23 
Pat. 159. 3 Hence, the position is that, though 
the Special Courts had been validly constitu¬ 
ted by the Legislature, the latter had not 
validly invested them with the proper juris¬ 
diction to try any particular class of cases. 

Hence, the learned Advocate-General’s argu¬ 
ment that the Special Judge in the present 
case, being without jurisdiction to try the case 
before him, should be deemed to have been 
acting as Additional Sessions Judg e is not 


1. (’43) 30 A. I. R. 1943 F. C. 36 : I. L. R. (1943) 
Kar. F. C. 48 : I. L. R. (1943) 2 Cal. 1 : 208 I. C. 
564 (F. C.), Emperor v. Benoari Lall. 

2. (’43) 30 A. I. R. 1943 Pat. 346: 22 Pat. 565: 209 

I. C. 55, Jailal Sahu v. Emperor. m T r 

3. (’44) 31 A. I. R. 1944 F.C. 1: 23 Pat. 159:1.L.R. 
(1944) Nag. 300 : I. L. R. (1944) Kar. F. C. 8 : 211 
I. C. 556 (F. CJ, Piare Dusadh v. King-Emperor. 


tenable. This argument of the learned Advo. 
cate-General gave a handle to counsel for the 
appellants to contend that, as the proceedings! 
before the learned Special Judge were with-j 
out jurisdiction, no offence under the Indian 
Penal Code could in law have been committed 
by any of the appellants even assuming that 
they made false statements before him, inas¬ 
much as it could not be said to have been 
committed in, or in relation to, any judicial 
proceedings so as to attract the provisions of 
S. 476, Criminal P. C. Reliance was placed for 
this proposition on a decision of a single Judge 
of the Allahabad High Court reported in 
A. I. R. 1942 ALL. II 4 in which the previous 
decisions of the same Court in the cases in 11 
I.C. 141, 5 (1890) A. W. N. 100® and 32 ALL. 80 T 
were referred to. I need not elaborate this! 
point any further inasmuch as, in my opinion,! 
the appellants’ contention that, the Court of 
the Special Judge having been abolished and 
no successor to that Court having been pro¬ 
vided for by the repealing Ordinance 19 of 
1943, the learned Sessions Judge had no juris j 
diction to direct the filing of a complaint 1 
against each one of the appellants is well- 
founded. 

The learned Sessions Judge, while discuss¬ 
ing the point raised before him as regards his 
jurisdiction to act in the matter, observed that 
under S. 3 of Ordinance 19 of 1943 the sentence 
passed by the Special Judge shall continue to 
have effect as if the trial at which it was 
passed had been held in accordance with the 
Code of Criminal Procedure by a Sessions 
Judge, and, therefore, the Sessions Judge, 
according to "the spirit of S. 8,” would take 
the place of the Special Judge. I cannot find 
anything in S. 3 of Ordinance 19 of 1943 to 
lead to any such construction. On a strict- 
interpretation of the repealing ordinance 19 of 
1943 it is apparent that the Legislature did 
not intend to make any provision as is sought 
to be read into it by the learned Sessions 
Judge. It may be that the Legislature omitted 
to consider and, therefore, to provide for, such 
a contingency but as the statute stands at 
present it cannot lend itself to the construc¬ 
tion that the Sessions Judge has been con¬ 
stituted the successor-in-office to the Special 
Judge of the place. Again, the learned Ses¬ 
sions Judge remarked : 

••Ordinance 2 of 1942 vested merely a special juris¬ 
diction in the Sessions Judge of the District ana 
affected only the procedure to be followed in a par¬ 
ticular class of coses or offenoes and the Special 
Judge exercising such juris diction in Mon ghyr_qi_ 

4 . (’42) 29 A.I.R 1942 All. 11 : I. L. It. (1942) All. 

42 : 198 I.C. 148, Sumat Pmsad v. Emperor. 

5. (’Hi 11 I-C. 141 (All.), Babu Ram v. Emperor. 

6. (’90) 1890 A.W.N. 100, Empress v. Makbm. 

7. (’10) 32 All. 30 : 3 I. C. 952, Abdul Rahman v. 

Emperor. 
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not cense to be the Sessions Judge of the District. 
The provisions of S. 47G, Criminal P. C., are of 
genera! character and an enquiry under this section 
can, in my opinion, be undertaken by this Court ns 
the successor of Mr. Imam before whom, sitting us 
Special Judge, the statements in question were 
made by the witnesses concerned." 

The question from the judgment of the learn, 
ed Sessions Judge suffers from the confusion 
between the same person functioning as the 
Special Judge and the Sessions Judge or the 
Additional Sessions Judge of the place. The 
presiding officer of the two Courts may be the 
same; but the two Courts are entirely differ- 
ent. They were two parallel Courts, and, like 
two parallel lines, they could never meet. The 
learned Sessions Judge could, by no stretch of 
language, be said to be the successor-in.office 
to the Special Judge in the absence of any 
specific provision either in Ordinance 2 of 1942 
or in the repealing Ordinance 19 of 1943. The 
learned Advocate-General contended that 
under the provisions of Ordinance 2 of 1942 
only Sessions Judges or Additional Sessions 
Judges could be Special Judges and that, if 
the Special Judge did not have jurisdiction to 
hear the case in question, the case should be 
deemed to have been heard by Mr. Naqui 
Imam (the Special Judge in this case) as the 
Additional Sessions Judge of Monghyr. In the 
first instance, the first premise itself is wrong. 
Under S. 4 of Ordinance 2 of 1942 any person 
who has acted for a period of not less than 
two years in the exercise of the powers of a 
Sessions Judge or an Assistant Sessions Judge 
under the Code of Criminal Procedure could 
have been appointed a Special Judge. Hence, 
it was open to the Provincial Government to 
appoint any retired Sessions Judge or Assis. 
tant Sessions Judge or any Magistrate, who 
had exercised those powers for two years, to 
be a Special Judge. Again, simply because 
Mr Naqui Imam was the Additional Sessions 
Judge of Monghyr, it does not follow as a 
natural corollary or by way of necessary legal 
inference that, as he could not exercise juris¬ 
diction as a Special Judge, he must bo deemed 
to have been acting as the Additional Sessions 
Judge of Monghyr. As already indicated, the 
two Courts were entirely distinct and separate 
irrespective of the presiding officer of the two 
Courto. As a result of all these considerations. 

I have come to the conclusion that the learn- 

™ “ f ° f . Monghyr had absolutely 

behal t r o Gntortai ? the applications on 

P C h * ?°T ? nder s ' 476 - Criminal 
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SrL S app ®. llant9 - the appeal sue. 
“was on this preliminary ground, it is un 

g0 J nt ° £ 6 merita 0{ the other 
contentions raised on behalf of the appellants, 

ugh I am far from saying that there are 


no merits in those contentions. In the result, 
I would allow the appeal and quash the orders 
of the learned Sessions Judge directing the fil¬ 
ing of the complaints against these appellants. 

Agarwala J.— I agree. 

G.N. Appeal allowed. 
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Chatterji and Reuben JJ. 

Rani Bhuneshwari Kuer and another — 
Plaintiffs — Appellants 

v. 

Babu Sajiwan Prasad Singh and others 
— Defenda?its — Respojidents . 

Appeals Nos. 512, 513 and 520 of 1942, Decided 
on 25th July 1944, from appellate decrees of Sub- 
Judge, Gaya, D/- 30th January 1942. 

(a) Deed — Admissibility — Construction not 
as to how parties understand but as according 
to terms is to be put. 

In considering the question of admissibility of a 
document the Courts must construe it on its own 
terms and not according to how the parties them¬ 
selves understand it. (p 68 C 2] 

(b) Registration Act (1908), S. 17 (1) (b) — 
Hukumnama merely as evidence of agreement 
— Terms of agreement not embodied — No 
registration necessary. 

A hukumnama oommuting rent does not embody 

an agreement but is merely evidence of the agreement 

already come to. It cannot be said to create, declare 

or limit any right to or in immoveable property and 

hence does not require registration and is admissible 

in evidence though unregistered : 11 C. L. J. 22 

£t : i' 4 , 0 ) 27 AIR - 1940 Mad.379(F.B.); 37 Co)’. 

3 n ' 284 and t’ 36 ) 23 AIR - i936 Cal. 
155, Dxsixng. (P 68 C 2; P 69 C 2} 

L -K. Jha, B N. Rai, S. Mehdi Imam and 
Shyamnatxdan Prasad Sxngh-loc Appellaute. 

Ba ^ ieo Sahay, Lai Narain Sinha and G. P 
Singh — for Respondents. 

Chatterji J. — These three appeals arise 
out of three suits (Rent Suits Nos. 177, 178 and 
Ml of mo) originally instituted by Rani 
Bhuneshwari Koer, appellant l, against differ¬ 
ent persons lor recovery of bhaoli rent for 
the years 1345 and 1346 Fasli in respe-ct of 
certain raiyati holdings situated in village 
Rouna Sherpur district Gaya. Appellant Tis 
the Maharajadhiraj of Darbhanga (reforred to 
hereinafter as the Maharaja) who was origi- 
‘“Pleaded as a pro forma defendant in 
all the three suits but subsequently made a 

Bhn P n Suita NOS. !78 q and L Tan* 

Bhuneshwan Koer will be referred to herein- 

TtlZ / The WWuy interest 

m tbe aa ' d village Rouna Sherpur which vesta 
tonnes f 8UbjeCt 40 five “okarrari 

2 1!' th ™° f 4 annaa each and two of 
Bv r R rental '* it * R3 - 6193 ML 

, Patua deed dated 15th August 
1931 the plaintiff mortgaged with possession 

her proprietary interest in the entire village 
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to the Maharaja with the stipulation that in 
the event of the mortgagee purchasing any of 
the mokarrari tenures in execution of a decree 
for arrears of rent due in respect thereof, the 
mortgagor would be entitled to get sir pos¬ 
session of the tenure on payment of the pur¬ 
chase-money to the mortgagee purchaser and 
would pay rent of the same to the mortgagee 
during the subsistence of the mortgage. The 
Maharaja purchased the two tenures of 2 annas 
each in execution of rent decrees and got pos¬ 
session of the same in 1344 and thereafter he 
is said to have transferred them to the plain¬ 
tiff in accordance with the above stipulation 
with effect from 1345. Accordingly, the plain¬ 
tiff as mokarraridar in respect of 4 annas 
brought these rent suits on 9th September 1939. 

The defendants in the first two suits who 
are the raiyats of the respective holdings con¬ 
cerned are themselves mokarraridars in res¬ 
pect of two of the tenures of 4 annas each. 
The defendant in the third suit was the mokar¬ 
raridar in respect of one of the two defaulting 
tenures of 2 annas each which were purchased 
in execution of rent decrees by the Maharaja 
and said to have been subsequently transfer¬ 
red by him to the plaintiff. The suits were 
contested on the grounds, inter alia, that the 
holdings were not properly described, that the 
plaintiff had no right to sue, and that the 
bhaoli rent was commuted to cash rent by 
hukumnamas dated 15th Asarh 133S granted 
by the mokarraridars with effect from 1339. 
Suits Nos. 178 and 281 were tried jointly with 
another suit with which we are not concerned. 
Suit No. 177 was tried separately. All the suits, 
however, were tried by the same Munsif. 

In all the three suits the learned Munsif 
disbelieved the case of commutation. As re¬ 
gards the description of the holdings, he ac¬ 
cepted the plaintiff ’s case. In Suit No. 177 he 
held that the plaintiff, having obtained a deed 
of assignment dated 3rd November 1940 from 
the Maharaja, was entitled to a decree for the 
rent for 1346 only as the claim for 1345 was 
barred. He accordingly decreed this suit in 
favour of the plaintiff for the rent of 134G 
only. In the other two suits he held that the 
plaintiff, having no document of title, had no 
right to sue, but the Maharaja, having been 
made a co-plaintiff, was entitled to a decree. 
Accordingly these two suits were decreed in 
favour of the Maharaja. From these decrees 
the defendants preferred appeals, and the 
plaintiff filed cross-objection in respect of the 
claim for 1345 in Suit NO. 177. These appeals 
■were heard together by the Subordinate Judge. 
He held that the holdings were not properly 
described, that the bhaoli rent was commuted 
to cash rent, that the plaintiff was not entitled 
to a decree in Suit No. 177 and that in the 


other two suits the Maharaja was not entitled 
to any decree. He accordingly allowed the 
appeals and dismissed all the three suits. Hence 
these second appeals by the plaintiffs. Appeal 
No. 512 arises out of Suit No. 177, Appeal 
No. 513 out of Suit No. 178 and Appeal No. 520 
out of Suit No. 281. The first point argued by 
Mr. L. K. Jha for the appellants is that there 
was no valid and bona fide commutation of 
bhaoli to cash rent. The Subordinate Judge’s 
finding on the point has been attacked, in the 
first place, on the ground that the hukum¬ 
namas Ex. B series by which commutation 
is said to have been effected are inadmissible 
in evidence as they are unregistered. The 
terms of the hukumnamas being similar, it 
will be enough to reproduce one of them, 
Ex. B : 

“Whereas, in accordance with your request, rent 
of the land mentioned below, of which the khata 
numbers and survey plot numbers are given below 
and which were held as Bhaoli lands from before, 
has been commuted into Nakdi rent at an average 
rental of Rs. 2 per Bigha besides cesses, i. e., rupees 
70-11-0 besides cesses; it is desirable that you should 
pay Rupees Seventy and annas eleven per year as 
rent besides cesses for the lands mentioned below 
according to the custom of kist prevalent in the 
village and therefore this hukumnama is being given 
to you for your assurance and satisfaction to be used 
in time of need.” 

Mr. Jha’s contention is that this document 
falls under S. 17 (1) (b), Registration Act, which 
provides that the following documents shall 
be registered: 

“Other non-testamentary instruments which pur- 
port or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any 
right, title or interest, whether vested or contingent, 
of the value of one hundred rupees and upwards, to 
or in immovable property.” 

Upon the plain wording of the document it i3 
obvious that the commutation had already 
been effected and that its object was merely 
to serve as evidence of the same. Our atten¬ 
tion has been drawn to the fact that the de¬ 
fendants' own case in the written statement 
was that the commutation was effected by the 
hukumnamas. But in considering the question 
of admissibility of a document we must con¬ 
strue it on its own terms and not according 
to how the parties themselves understand it. 
The distinction between an agreement and 
evidence of the agreement may be overlooked] 
by the parties. The hukumnama Ex. B does, 
not embody an agreement but is merely evi¬ 
dence of the agreement already come to. That 
being so, it cannot be said to create, declare or 
limit any right to or in immovable property. 

This view receives support from 11 C. L. J- 
22 1 cited by Mr. Baldev Sahay for the res¬ 
pondents. In that case t he document under con- 

(-10)11 C. L. J. 22: 2 I. C. 89, Haro Prasad Das 

v. Ramnarain Chowdhury. 
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sideration was a “ dowl" which was a memo- 
randum showing the rents payable by all the 
tenants of the landlord’s estate. Their Lord- 
ships held that the 

“only effect of the dowl was to evidence that there 
had been a commutation of rent and that the rent 
which was previously payable, partly in kind and 
partly in cash, was henceforth to be paid in cash” 

and that therefore the dowl did not require re¬ 
gistration. The effect of the hukumnama Ex. B 
is much the same. The cases in A. I. R. 1940 
Mad. 379, 2 37 Cal. 293, 3 39 Cal. 284* and A. I. R. 
193G Cal. 155 s relied upon by Mr. Jba are dis¬ 
tinguishable. In the first- case.A.I.R. 1940 Mad. 
379, 2 the Full Bench had to consider two clas¬ 
ses of documents, both being consent state¬ 
ments signed by the tenants, but in different 
forms. In both classes there was provision for 
payment of rent in cash instead of in kind 
and exchange of pattas and muchalikas on the 
basis of cash rent. One class was construed to 
contain merely an undertaking by the tenant 
to accept a patta on the basis of cash rent, if 
it were drawn up in accordance with the terms 
mentioned in the consent statement. In other 
words, there was merely an offer by the ten¬ 
ant and not a completed agreement. The other 
class was held to embody a definite agree¬ 
ment to pay rent for ever in money instead 
of in grain. It was held that the former class 
did not require registration, but the latter did. 
Their Lordships said: “An agreement which 
varies the rent payable by the lessee requires 
registration.” The hukumnama Ex. B in the 
present case does not constitute an agreement, 
and therefore even according to the above de¬ 
cision, does not require registration. 


effect an agreement purporting to limit an in¬ 
terest in immovable property; in either view 
it was not admissible without registration. The 
hukumnama Ex. B in the present case does 
not constitute either a lease or an agreement. 
In the third case 39 Cal. 2S4 4 it was held by 
the Full Bench that a document which varies 
the amount of rent to be paid under an exist- 
ing lease registered as required by s. 17 (l) (d), 
Registration Act, as also the incidents of such 
payments, namely, the date of payment and 
consequences of default of payment requires 
registration. In the present case there is no 
question of variation of the rent payable under 
an existing registered lease. In the next case 
A. i. R. 193C Cal. 155 s the question for consi- 
deration was whether the rent of a permanent 
tenancy can be varied after the passing of the 
Transfer of Property Act by an oral agree- 
ment, that is to say, without a registered docu¬ 
ment. The question turned on s. 107, T. P. Act. 
Here we are concerned with raiyati leases to 
which s. 107, T. P. Act, does not apply by rea¬ 
son of S. 117 of the same Act. In my view the 
hukumnama Exs. B series do not require re¬ 
gistration and are admissible in evidence. 

* * * * * 

In the result, I would allow the appeals, set 
aside the decision of the Subordinate Judgo 
and remand the cases to him for disposal ac¬ 
cording to law in the light of the observations 
made above. Costs will abide the result. 
Reuben J. — I agree. 

R - K - Appeals allowed. 


In the second case 37 cal. 293 3 which was 
varied on appeal on different grounds by tho 
I'nvy Council in 41 cal. 493° the point for 
consideration was whether a letter addressed 
by the lessor to the lessee by which the rent 
payable under a mourosi mokarrari lease was 
reduced was admissible in evidence. Besides a 
definition of the reduced rental, the letter con¬ 
tained a recital of the area of the land demis. 
ed under the lease, the nature of the interest 
granted by the lease, and the instalments in 
which the rente were payable. It was held that 

^dTh!^ aU f the essential elements of a lease 

iee* ^ »— 

(’12) 39 Cal. 284: 12 I.C 723 fp R W v* 
s G g IlMCW Coal CoS: ^ M ° him 

4 156:1021 -°- *». n»- 
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Varma and Meredith JJ. 
Saligram Singh and others 
Appellants — Petitioners 
v. 

Emperor. 

n.S iml , Nos - 293 a “d 309 of 1913, 

Decided on 19th October 1944. 

Rmi nnA nce - °! India Ru,es < 1939 ). R - 130A - 
Kuie 130A is Ultra vires. 

DeUher U ‘ tra Vircs nor ^operative. 
India ! ( k ‘ ng powcr Provided by the Defence of 
India Act gives power to make such a rule : (>42) 

Sm 82 „ 1 “ nd ( ’ 43) 30 A - L 1943 

Bom 82, Bel. on. [P 70 C 1, 2] 

- ass 

ted jirsi n ,alS bUt alS ° *° bail b * c °nvic- 

ie VIS'S** r lj ! a “ntinuation of tho trial and 
S 2 m iA° trial : Henc « »t is immaterial that 

triM The ° India Act - only to tho 

, * , UOt . r^tneted to applications for 

Smons prisoners ' “nd not by convicted 

persons who had appealed. Rule 130A operates to 

exclude even the inherent powers of tho High Court. 

[P 70 C 1, 2] 
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(c) Defence of India Act (1939), S. 3 — Provi- 
sions of Criminal Procedure Code inconsistent 
with Defence of India Act or Rules are to be 
regarded as repealed. 

Statutory rules if validly made within the powers 
conferred by the Act must be regarded as part of 
the Act itself and made with the full authority of the 
Legislature. The rules must be held to be a part of 
the parent Act, and can do anything it can do if 
within its scope. Having regard to S. 3, Defence of 
India Act, any provisions of the Criminal Procedure 
Code inconsistent with anything in the Act or Rules 
must, therefore, be regarded as repealed. 

[P 70 C 2] 

Raj Kishore Prasad — for Petitioners. 

Advocatc-Gcyieral — for the Crown. 

Meredith J. — These appeals against 
convictions under the Defence of India Rules 
have been admitted for hearing. Rail has been 
asked for, but that is opposed by the Crown, 
relying ui>on the provisions of Rule 130A, 
Defence of India Rules. 

Having regard to the provisions of R. 130A, 
this Court upon the facts of these cases cannot 
I>ossibly grant bail. But it is contended by 
Mr. Raj Kishore Prasad on behalf of the appel¬ 
lants that this Rule 130A is ultra vires and 
inoperative. 

He argues, first, that it is not covered by 
S. 2 , Defence of India Act, and consequently 
the rule-making power provided by the Act 
gives no power to make such a rule. It is 
enough to say that this point has been ex¬ 
pressly considered by a Bench of the Madras 
High Court in In re Bhuvaraha Iyengar 
(I. L. R. 1942 Mad. 414), 1 and I find myself in 
clear agreement with the reasoning and con¬ 
clusions of Sir Lionel Leach C. J. upon the 
l>oint. There is a ruling of the Bombay High 
Court in In re Surajlal Harilal (A. I. R. 
1943 Bom. 82) 2 to a similar effect. 

Mr. Raj Kishore Prasad, however, attempts 
to distinguish these cases on the ground that 
they related to applications for bail by under¬ 
trial prisoners, and not by convicted persons 
who had appealed. His point is that S. 2 (3)(i), 
Defence of India Act, refers only to the trial 
and can give no power to make rules govern¬ 
ing the appellate stage of the proceedings. 
The answer is that the appeal is only a conti¬ 
nuation of the trial and is a part of the trial. 
The accused is on his trial before the appellate 
Court just as much as before the Court of first 
instance, since the question of his guilt or 
innocence is in issue in the proceedings. If 
authority is needed for this every obvious 
proposition it is to be found in Queen-Empress 
v. Jammu (sic) (12 Mad. 451), 3 In the matter 

l7c42) 29 A.I.R. 1942 Mad. 221 : I. L. R. (1942) 
Mad. 414 : 199 I. C. 128. 

2. ('43) 30 A.I.R. 1943 Bora. 82 : I. L. R. (1943) 
Bom. 167 : 205 I. C. 602. 

3. (’89) 12 Mad. 451, Queen-Empress v. Subbjiyya. 


A. I. R. 

of Ramasamy Clietty (27 Mad. 510) 4 and In 
the matter of Mad hub Chunder Mazumdar 
(16 Cal. 121). 6 Therefore, I. L. R. (1942) Mad. 
414 1 and A. I. R. 1943 Bom. 82 3 cannot be 
distinguished in the manner attempted. 

Mr. Raj Kishore Prasad next, however, con¬ 
tends that if we cannot grant bail as a Court 
of appeal we should do so by the exercise of 
our inherent powers, his point being that 
R. 130A cannot touch those inherent powers. 
This contention is, in my judgment, also un- 
sound. Rule 130A is in very wide terms, and 
imposes a bar “notwithstanding anything con¬ 
tained in the Code of Criminal Procedure". 
Even the inherent powers of the High Court 
are based upon the Code of Criminal Proce¬ 
dure. There can, therefore, be no doubt that 
R. 130A if it is intra vires will operate to ex. 
elude even the inherent powers. If, however, 
orders relating to the accused made at the 
appellate or revisional stage are a part of the 
proceedings in the trial, and I have already 
held that such is the case, upon which vide 
in particular In the matter of Ramasamy 
Chetty (27 Mad. 510), 4 then it necessarily fol¬ 
lows that S. 2 (3), Defence of India Act, does 
confer power to make a rule in the terms ofj 
R. 130A covering even the revisional stages of 
the case. 

Mr. Raj Kishore Prasad next, however, puts 
forward the proposition that a rule such as 
130A which repeals by implication certain pro¬ 
visions of the Code of Criminal Procedure and 
divests the High Court of its powers is invalid, 
because this could be done only by the Legis¬ 
lature itself under Ss. 292 and 223, Government 
of India Act, 1935, and not by rules framed 
under statutory authority. The answer is that 
statutory rules if validly made within the 
powers conferred by the Act must be regarded 
as part of the Act itself and made with the 
full authority of the Legislature. The statu¬ 
tory rules must be held to be a part of the 
parent Act, and can do anything it can do 
if within its scope. Having regard to S. 3, 
Defence of India Act, any provisions of the 
Code of Criminal Procedure inconsistent with 
anything in the Act or Rules must, therefore, 
be regarded as repealed. 

Lastly, Mr. Raj Kishore Prasad asserted 
that R. 1S0A was quite unreasonable and re¬ 
pugnant to elementary principles of justice 
and, therefore, he says, we should refuse to 
consider ourselves bound by it. I am afraid 
that whatever we may think upon the point 
our powers do not extend so far. It is the 
business of the High Court to observe laws 
however unreasonable if validly made. I must 
not be as sumed to have expressed the opinion 

4. (’04) 27 Mad. 510. 

5. (’89) 16 Cal. 121. 
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tbafc the provision is in fact unreasonable and 
unjust, because it must be remembered that 
many provisions which would appear very 
harsh and unreasonable in peace time may be 
justified by the necessities of war. 

In my judgment bail must be refused in 
these cases. 

Y&rma J. — I agree and I have nothing 
£o add. 

r.k. Bail refused . 
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Manohar Lall and Beevor JJ. 

Mahidhar Boy — Appellant 

v. 

Raja Kalyani Prasad Singh — 

Respondent . 

Appeal No. 28 of 1943, Decided on 3rd August 
1944. 

(a) Limitation Act (1908), Art. 182—Order for 

transmission on 18th June 1936 — Certificate 
ready on 25th June 1936 — Papers received by 
transferee Court on 4th July 1936 — Final order 
held passed on 25th June 1936 and not on 6th 
July 1936 when case was put up for further 
orders. - 

Where an application is made to transfer a decree 
with certificate of non-satisfaction, the order of 
transmission is purely a ministerial act. [P 73 C 1) 

The transmission of the decree with acertificate of 
non-satisfaction was ordered to be made on 18th 
June 1936 and the case was put up for further orders 
on 6th July 1936. The certificate of non-satistaction 
was prepared on 25th June 1936 and a copy of the 
order transferring the decree and the certificate of 
non-satisfaction were all ordered lobe sent out under 
the hand of the Judge on 25th June 1936 on 6th 
Jnly 1936 the case was ordered to bo disposed of with 
a remark that the certificate of non-satisfaction was 
granted and was sent to the transferee Court. The 
papers were received by the transferee Court on 4th 
Jnly 1936: 

that the final order on the application to 
take step in aid of execution in this case was passed 
on 25th Juno 1936 and not on 6th July 1936 : (*16) 

i ^ I;* 1916 Cal - 488 and (’27) 14 A. I. R. 1927 
P. C. 73, Rel. on ; (’33) 20 A. I. R. 1933 P. C. 68, 
Distxng. rp ^ q 21 

(b) Limitation Act (1908), Art. 182-For fresh 
starting point, application must be in accordance 
with law — Application for sale of property out 
side Court s jurisdiction—No fresh start of limi- 
tation can be claimed. 

g< i l a D0W 8 . tartin * P° in ‘ of limitation 

wi h fi^ 0 ” S" e . Xe 7 ,l ° n mu8t 1,0 in accordance 
wih law. In order to have pirisdiction to execute a 

CocltT rrw m0VCa , blepr0pcrties tbe executing 
t ex°LS OBUi - t0rtt i thedftte whe “ application 

lion f S mftde ‘ Henoe Rn execution applied* 

^' /Oil ; (’32) 19 A. I. R. 1932 Pat 309 mi 

Si i»s vri “• 522 ( ' 39 ' s »* “ ■ ™ 

application whithct coStan.tirn cl ’ j 

Wh r ‘?ifV Pplica,ion - T «‘ laid down 


lion his application may be regarded as a continuation 
of that application, but, where he tries to substitute a 
new property which is quite different from the pro¬ 
perty in the first instance it must be regarded as a 
fresh application for execution, and the decree-holder 
cannot be allowed after the expiry of the date of 
limitation to execute the decree against a property 
which was not specified in the application for execu¬ 
tion as originally presented : ("29) 16 A. I. R. 1929 
Pat. 407 ; S. A. No. 195 of 1943 ; (*44) 31 A. I. R. 
1944 Pat. 214 and (’43) 30 A. I. R. 1943 Pat. 127, 
Rcl. on. [P 76 C 1] 

P. R. Das and R. S. Chatterji — for Appellant. 

Mahabir Prasad , Jyohrmoy Ghosii anA Rani - 
chandra Prasad — for Respondent. 

Manohar Lall J. — This apj>eal by a 
judgment-debtor arises out of a proceeding in 
execution of a decree. Tbe judgment-debtor 
objected that the decree sought to be executed 
was barred by limitation, but the learned 
Subordinate Judge has taken the contrary 
view. This is the principal question for deter¬ 
mination in this appeal. A few dates are 
necessary to appreciate the point raised. On 
25th March 1930 the decree-holder opposite 
party obtained in the Purulia Court a decree 
for about Rs. 28,000 against Ealipada Roy and 
Purnendu Narain Singh. The appellaut is the 
son of Ealipada Roy who is now dead. In the 
years 1930, 1932 and 1933 infructuous attempts 
were made to execute this decree. On 9th 
July 1935, another execution case was started 
but it was dismissed on part satisfaction in 
May 1936. On 18th of June of the same year 
the decree-holder made an application to the 
Court at Purulia that the decree should be 
transferred to the Court at Asansol with a 
certificate for non-satisfaction. On that very 
date the Court passed this order: 

"This is an application for transfer of tbe decree 
to the Court of the Subordinate Judge of Asansole 
on the ground that the judgment-debtor has got no 
properties moveable or immovable within the local 
limits of the jurisdiction of this Court. Prepare certi¬ 
ficate of non-satisfaction and send it to the Subordi¬ 
nate Judge of Asansole through the District Judge of 
Burdwan as prayed for and put up on 6th July 1936 
for further ordere." 

In pursuance of this order the office pre- 
pared a certificate for non-satisfaction on 25 th 
June 1936 (Ex. 2 ). On the same date the Sub- 
ordinate Judge of Purulia signed the order, 
Ex. l, in which after recitiug that the decree- 
holder has applied for a certificate to bo sent 
to the Subordinate Judge at Asansol it 
stated: 

“It is ordered that a copy of this order bo sent to 
the Subordinate Judge, Asansole, through District 
Judge Burdwan, with a copy of the decree and of 
any order which may havo been made for execution 
of the same and a certificate of non-satisfaction." 

This order and a certificate of non-satisfaction 
were received by the Court at Asansole on 4th 
July 1986 (see Ex. 7, col. l). The decree-holder 
did not make any application for execution 
before the Court at Asansol and therefore 
that Court returned the certificate to the Sub- 
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ordinate Judge at Purulia on 4th March 1937 1 
(see Ex. 7, last column). On Gth July 1939, the 
decree-holder made another application for 
execution of the decree to the Court at Purulia. 
In that application the execution was sought 
against the heirs of the deceased judgment- 
debtor, Kalipada Roy, by their arrest. The 
moveable properties which were sought to be 
attached were described in that application as 
being situated without the jurisdiction of the 
Purulia Court. On receiving this application 
the Subordinate Judge passed this order : 

‘‘Register. It appears that the decree under exe¬ 
cution has been transferred to Sub-Judge’s Court, 
Asansol for execution on G-7-36 and no result thereof 
has yet been received. The execution is against the 
heirs of the deceased judgment-debtor but there is 
also a prayer for arrest. Further the moveables sought 
to be attached are not within the jurisdiction of this 
Court.** 

The matter was directed to be put up on 18 th 
July 1939 in presence of the pleader of the 
decree-holder. It may be noticed that the office 
was under a wrong impression that the decree 
under execution had been transferred to the 
Court at Asansol on Gth July 1936 although as 
a matter of fact the transfer was made on 
25th June 193G. It also appears that although 
the Court at Asansol returned the certificate 
of non-satisfaction on 4th March 1937 the office 
at Purulia omitted to notice this fact. On 18 th 
July 1939, the decree-holders filed a petition 
in which they stated that they desired to 
amend the petition for execution by inserting 
a list of immovable properties of the judg¬ 
ment-debtors which were within the juris¬ 
diction of this Court. They prayed for 21 
days’ time to get the petition amended. In 
the meantime, at their request notice under 
0 .22, R. 3, Civil P. C., was directed to be issued 
to the legal representatives of the deceased 
judgment-debtor. The notice was served by 
fixing it to the house of the judgment-debtors 
on their refusal to accept it. On the same date 
the decree-holders filed a verified petition for 
attachment and sale of the immovable pro¬ 
perties of the judgment-debtors which were 
then described in the application and prayed 
that this may be treated as a part of the exe¬ 
cution petition. The Court allowed the prayer. 
As the natural guardian for the minor judg¬ 
ment-debtor did not appear, the Court directed 
that Babu S. N. Ojha, a pleader, may be 
appointed guardian ad litem of the minor and 
the notice was directed to be issued to all the 
judgment-debtors under O. 21, R. 22. These 
notices were served on the guardian ad litem 
and also on the authorised agent of judgment- 
debtors 1 and 2 but they refused to accept the 
notices. On 9th December 1939, the judgment- 
debtor objected under S. 47, Civil P. C., that 
the execution was barred by limitation and 


that the decree-holder had no right to execute 
it without obtaining a succession certificate as 
the original decree-holder had died since the 
passing of the decree. The learned Subordi. 
nate Judge held that the execution was barred 
by limitation on lGth May 1940. He took the 
view that the original application for execu¬ 
tion that was filed on 6th July 1939 cannot be 
deemed to be an application in accordance 
with law because it asked for a relief which 
the executing Court was not competent to 
grant, and further that at the time of the 
amendment which was allowed by the Court 
later on, the decree had become barred by 
limitation. In that view he held that it was 
not necessary to give the decree-holder an 
opportunity to apply for a succession certifi- 
cate. Against this decision there was an appeal 
to this Court which affirmed the order dis¬ 
missing the execution but only on the ground 
that the decree-holder had no right to execute 
the decree without obtaining a succession cer. 
tificate. The learned Judges refrained from 
expressing any opinion as to whether the exe¬ 
cution was or was not barred by limitation 
by their order dated the 18th September 1941. 

On 27th October 1941 after obtaining a suc¬ 
cession certificate the decree-holders filed an 
application for execution of the decree which 
is the subject of these proceedings. The judg- 
ment-debtors objected that the decree-holder 
is precluded from executing the decree on the 
principle of res judicata because the order in 
the previous execution case that the execution 
was barred by limitation was conclusive be¬ 
tween the parties. This objection was obviously 
ill-founded because the appellate Court, as 
already observed, did not dismiss the appli¬ 
cation on the ground. This objection has not 
been accordingly pressed before us. The serious 
objection taken was that the application was 
barred by limitation because the previous exe¬ 
cution case started on Gth July 1939 was beyond 
the prescribed period of limitation having been 
started more than three years from 25th June 
1936, that being the date of the final ordei v 
passed on the application to take step-in-aid of 
execution within the meaning of Art. 182, Limi¬ 
tation Act, and further that this application 
for execution was not in accordance with law 
firstly because the decree-holders had not then 
obtained a succession certificate, and secondly, 
because the Court was not competent to grant 
the relief which the decree-holder sought for 
in that application and it was contended that 
the application can be treated to have become 
a good application only on 4th August 1939 
but that was more than three years from 6th 
July 193G also. 

The learned Subordinate Judge overruled 
these contentions. He held: (l) that the ap- 
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plication for execution of the decree which 
was dismissed because of the non-production 
of the succession certificate, as was the view 
taken by the High Court, was a step in aid of 
execution; (2) that the application of 6th July 
1939, having been entertained by the execut¬ 
ing Court who bad jurisdiction to entertain it 
saved limitation and that it was immaterial 
that it contained a prayer which the Court 
was not competent to grant because the Court 
could have granted a partial relief by trans¬ 
ferring the decree for execution to the Court 
at Asansol where the moveables mentioned 
in the petition of execution were to be found; 
(8) that the final order in the application for 
transfer of the decree in 1936 to the Court at 
Asansol was passed on 6th July 1936, and not 
on 25th June or 4th July 1936. Accordingly he 
held that all the objections of the judgment, 
debtors were “quite frivolous.” Hence the ap¬ 
peal to this Court. Mr. P. R. Das, who appeared 
for the appellant, argued that the date of the 
final order passed in the application to take 
the step in aid of execution cannot be taken 
to bo a date beyond 25th June 1939, and there¬ 
fore the application filed on 6th July 1939, was 
barred by limitation. He also argued that tho 
application of cth July 1939, was not an appli¬ 
cation in accordance with law and that the 
application became in accordance with law 
only on tho date when it was amended on 4 th 
August 1939, and this was more than three 
years from 6th July 1936. These two serious 
contentions must be examined separately. 

In order to determine the date of the final 
order the prayer in the application of 18 th 
June 1986, must be kept in view. That appli. 
cation was not an application for execution 
of the decree but was an application asking 
the Court to transfer the decree for execution 
to the Court at Asansol with a prayer for non- 
satisfaction of the decree. It was held by the 

H'oh Court in the Full Bench case 
n 43 1 cal. 903 that an application for trans- 
missmn of a decree from the High Court to a 
Distact Court was not by itself a revival of tho 

the meanin S of tho Act inas- 
much as it was a mere ministerial act of an 

Scf Th C ° Urt Snd DOt the iudiciaI acfc <* 

*37°-, correctness of this decision was 

Em-H ty their Lordahi P 9 of the Judicial 
Comrmttee « 54 I. a. 129. 3 The order of tra^s- 

Mm was sought for and tho order of 

SfT ! ? actuaUy made is Purely a 

thi8 CaSG the transmission 
Qffo edecree with a cer tificate of non-satisfac- 



tion was ordered to be made on 18th June 1936, 
and the certificate of non-satisfaction was pre¬ 
pared on 25th June 1936, and a copy of the 
order transferring the decree and the certifi¬ 
cate of non-satisfaction were all ordered to be 
sent out under the hand of the Judge on 25th 
June 1936, and as stated already the papers 
were received by the Asansol Court on 4th 
July 1936. In my view, therefore, it follows 
clearly that the final order on the application 
to take step in aid of execution in this case 
was passed on 25th June 1936, and not on Cth 
July 1936. 

The argument of the learned Advocate- 
General who appeared for the respondent is 
based upon the view that the Court when 
moved on lSth June 1936, was actually decid- 
iug judicially the prayer of the decree-holder 
and sought to seek support from the decision 
of the Judicial Committee in 60 I. A. S3 3 that 
when an order is judicially made by an appel¬ 
late Court which has the effect of finally dis¬ 
posing of an appeal, such an order gives a new 
starting point for the period of limitation pre¬ 
scribed by Art. 1 S 2 (2) of the Act of 1908. It 
was, therefore, argued that the order of isth 
June 1936, was not a final order effectively 
disposing of the application for transfer of the 
decree because tho Court observed in that 
order that the matter should be put up before 
him for further orders on 6th July 1936. On 
this date the order of the Court was, after re¬ 
citing that a certificate for non-satisfaction 
has been granted and sent to the Subordinate 
Judge of Asansol through the District Judge 
of Burdwan, “let tho case bo disposed of." It 
vrill be noticed that here also the Court says 
that a certificate of non-satisfaction has been 
granted and it has been sent to the Subordi. 
nate Judge at Asansol. The words “let the 
case bo disposed of" cannot, in my opinion, be 
treated as a final order. Tho case did not re¬ 
quire any disposal judicially; it was a purely 
ministerial act and the ministerial act had 
been performed sevoral days before 6th July 
1936. The second contention raised on behalf 
of the appellant is also sound. In order to «et 
a new starting point of limitation the applica¬ 
tion for execution must bo in accordance with 
law The identical question was decided by 
this Court in A.I.K. 1937 rat. 522« Fazl Ali J 

“ e . th , e ° was) accepted tho view of tho 
Allahabad High Court 

’ a ? ply J n S iu Accordance with law’ 

“2“ 3 ? t0 , th0 °° Qrt t0 do something in exe- 

S tw > C 7 by a . W that 001111 is competent to Jo, 
and that it docs not mean applying to the Court to 
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24 A I R - 1937 Pat- 522: 171 1.C 99 Joh.ir 
Mai Pamn Bam v. Bindeswari Prasad. 
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do something which either to the decree-holder’s 
direct knowledge in fact or from his presumed know¬ 
ledge of the law he must have known that the Court 
was incompetent to do. This is the view which was 
accepted by a Division Bench of this Court also in 
1 Pat. 651 5 and as at present advised I am not pre¬ 
pared to dissent from it. The words ‘in accordance 
with law' which occur in Art. 182(5) are general and 
cannot be construed to mean only ‘in accordance 
with the Code of Civil Procedure."* 

Dhavle J. came to the same conclusion. In 
that case the decree sought to l>e executed was 
only against the father and it provided that 
the loan incurred by the father was not bind¬ 
ing on the sons. Nevertheless the decree-holder 
applied for execution of the decree by arrest 
of the sons and it was held that such an appli¬ 
cation was not in accordance with law. The 
learned Advocate-General strongly relied on 
the case in 5S Cal. 832 6 where it was observed 
that an application in which the decree-holder 
applies for execution to a Court for a relief 
which it is not competent to grant, e.g., by 
executing a decree against the immovable 
properties situated outside its territorial juris¬ 
diction, such an application can be called in 
aid by a decree-holder to save limitation, 
because 

“the question is not whether the Court has jurisdic¬ 
tion to execute the decree but whether it has juris¬ 
diction to entertain the application, in other words 
whether the application for execution made in that 
Court in such circumstances will count as an appli¬ 
cation for execution for the purposes of limitation.” 

This Court however has not accepted the 
correctness of this view. In ll Pat. 785 7 it was 
held that where a decree-holder asks the exe¬ 
cuting Court to do a thing which the Court is 
not empowered to do, e.g., transfer of the 
decree for execution to the Court of a Munsif 
who had no jurisdiction to execute the decree, 
such an application cannot give a starting 
ix)int for limitation. The learned Judges 
jointed to the case of the Privy Council in 
24 C.L.J. 478* where it was held that an appli¬ 
cation for execution presented to a Court 
which had no jurisdiction to execute the de¬ 
cree was not a step-in-aid of execution. The 
Calcutta case was directly referred to in 13 
Pat. 21° and this has been Telied on by the 
learned Advocate-General. But in that case 
the suit was instituted in 1911 in the Court of 
the Subordinate Judge of Manbhum sitting at 
Purulia for possession of certain land situated 


5. (’22) 9 A. I. R. 1922 Pat. 188 : 1 Pat. 651 : 6/ 
I. C. 538, Anirit Lai v. Murlidbar. 

6. (’31) 18 A.I.R. 1931 Cal. 312 : 58 Cal. 832 : 132 
I.C. 149, Srinuth Chakravarti v. Pnyanath Bando- 

1. (*32) 19 A.I.R. 1932 Pat. 309 : 11 Pat. 785 : 142 

I.C. 155, Sital Prasad v. Babu Lai. 

8. (’16) 3 A. I. R. 1916 1>. C 16 : 39 Mad. 640 ^43 
I A. 238 : 36 I.C. 682 : 24 C.L.J. 4 <8 (I .C.),.Maha¬ 
raja of Bobbin v. Srce Raja Narasaraju. 

9. (*2t) 21 A.I.R. 1934 Pat. 192 : 13 Pat. 21 : 155 
I.C. 769, Chandmal Marwari v. Shib Prasad. 


in the sub-division of Dkanbad. The suit was 
decreed but on appeal the defendant was 
successful and the suit was dismissed with 
costs. Sometime after, the defendant applied 
for execution of the decree for costs in the 
Court of the Subordinate Judge of Manbhum 
sitting at Purulia. In 1917 the Lieutenant 
Governor by notifications established the 
Subordinate Judge's Court at Dhanbad and 
fixed the local limits of its jurisdiction as the 
executive sub-division of Dhanbad and its 
local limits ceased to be included in the local 
limits of the Subordinate Judge of Purulia. 
These notifications were passed during the 
pendency of the apjoal which was disjosed of 
by the Privy Council in 1931. In these cir¬ 
cumstances the defendant applied in 1931 for 
execution of the decree for costs in the Court 
of the Subordinate Judge sitting at Purulia 
by selling lands situated in Purulia outside 
the sub-division of Dhanbad. Objection was 
taken to the execution on the ground that the 
proper Court in which the execution should 
have been started was the Court of the Addi¬ 
tional Subordinate Judge of Dhanbad and not 
the Subordinate Judge sitting at Purulia. The 

learned Chief Justice observed that 
“the suit was instituted in the Court of the Sub¬ 
ordinate Judge at Purulia and tbe decree was passed 
by that Court, and the mere fact that for adminis¬ 
trative purposes the Court of the Subordinate Judge 
is now divided between the Subordinate Judge and 
the Additional Subordinate Judge does not make the 
Court of the Subordinate Judge at Purulia any the 
less the Court of the Subordinate Judge of Manbhum 
nor does it prevent it from executing the decree.” 
and observed at p. 29 : 

“If it had been the fact that the Court of the Sub¬ 
ordinate Judge of Manbhum sitting at Purulia 
neither at the time of tho suit nor at the time of the 
application for execution had jurisdiction over the 
property against which execution was asked for, it 
is clear that the application would havo been bad: 
set 17 Cal. 699.W That is not the case. Both at the 
time of the suit and at the time of tbe application 
for execution the Court at Purulia bad jurisdiction 
over the property now sought to be sold” 

and then made this observation that 
“the decree-holders had always and still have the 
right to apply as of course to the Court who passed 
the decree for execution even if it be in respect of 
property outside the territorial jurisdiction of such 
Court and even if execution by such Court could be 
no more than execution by transmission to another 
Court. Such an application can be entertained by 
such a Court and if made within time would save 
limitation.” . 

The learned Chief Justice was not required to 
seek in aid the decision in the Calcutta case 
because he had already found that the execu¬ 
tion case was instituted in the proper Court 
which at the time of the suit had jurisdiction 
over the property sought to be attached. The 
Calcutta High Court in a later case decid ed 

10. (’90) 17 Cal. 699, Prcm Chand Dey v. Makhoda 
Devi. 
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in 1939 43 C.W.N. 453 11 has dissented from the 
dictum of Mukherji J. in 58 Cal. 832.® After 
elaborately considering the case law, the learn, 
ed Judges have pointed out that the consistent 
view of the Calcutta High Court has been that 
in order to have jurisdiction to execute a de¬ 
cree against immovable properties, the exe¬ 
cuting Court must have jurisdiction to sell 
[either at the date of the suit or at the date 
•when the application for execution is made. 
With respect I think that this view is the pro¬ 
per view to take. Here it was not disputed 
that the executing Court had no power to 
execute the decree by the arrest of the heirs 
of the deceased judgment-debtor, A. I. U. 1937 
Pat. 522, 4 nor had it jurisdiction to attach and 
sell the moveable properties which were men¬ 
tioned in the execution petition itself as being 
situated outside the limits of the Court's juris¬ 
diction. The entertainment of such an appli¬ 
cation in my opinion cannot give a starting 
point of limitation because the Court could 
not grant any relief to the decree-holder, and 
when this fact was brought to the notice of 
the decree-holder he did not pray for the 
transfer of the decree to the Court at Asansol 
but stated that he wants to amend his appli¬ 
cation for execution by inserting therein some 
immovable properties which are situated within 
the jurisdiction of this Court. 


The question then is whether by the amend 
nient of such an application which was grants 
on 4th August 1939, the application could b 
treated to have been filed on 6th July 193< 
It has been held by this Court in 8 Pat. 462 1 
that an application for amendment of i 
pending application for execution made afte 
the decree sought to be executed has becom 
time-barred cannot be entertained. Now her 
there was no pending execution but the appli 
cation for execution was incompetent in tin 
view which I have already taken and the sub 
sequent amendment sought to make it a com 
petent application. In an unreported case o 
thw Court (Second Appeal No. 195 of 1943 - 

a*A Prasad Singh Deo Bahadur 

decided by the learned Chief Justice to whicl 

, broth ‘' r 1 was a P ar ty on 27th Marcl 
that L “ h*? 0 , hel ? in 8imUar circumstance, 
is thaf P C Whi<2h app,ies in such cas « 
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and pointed out that in the case before tbo 
learned Judges 

“the principal prayer in the hrst application was to 
proceed by attaching and selling the immovable pro¬ 
perties possessed by the judgment-debtors. It is true 
there was a reference to two other modes of execu¬ 
tion, namely, attachment of moveable properties 
and the arrest of the judgment-debtors but these 
were to be resorted to if the decree was uot realised 
by the sale of the immovable property. On the terms 
of the application these modes were not to be 
resorted to if tho decree was realised by the sale of 
the immovable property” 

and then observed that as the judgment-deb¬ 
tors objected that the immovable properties 
could not be sold by auction without the sane, 
tion of the Commissioner, the decree-holder 
filed a fresh application in which the substan¬ 
tive prayer now was to proceed against tho 
moveable properties and he included a list of 
the moveable properties in that application. 
The learned Chief Justice observed that he had 
no doubt that this was a substantial departure 
from the terms of the first application and 
this application would not have been filed if 
the execution could have' proceeded on tho 
original application by the sale of the imrnov- 
able properties and that notwithstanding the 
fact that in drafting the second application 
care was taken to frame it in such a way as 
to show that the second application was merely 
supplementary to the first application, but 
having regard to the substance and not merely 
to the words which have been used in tho two 
applications and also having regard to the 
prayers respectively made in them it must be 
held that the second application was in fact a 


rl ---- *1* VUIJ U(KH3 

apply a fortiori to tho facts of the present 
case. If the decree-holder could have secured 
the relief from the executing Court by having 
the judgment-debtors arrested or by selling 
the moveable properties which he had men. 
tioned in that application he would never 
have resorted to tho application for amend¬ 
ment of the execution petition. Reference 
may also be made to another caso decided by 
the learned Chief Justice A. I. R. 1944 pat. 
214. In that case in tho application for exe¬ 
cution the prayer was that “upon tho appli. 
cation being registered and after taking the 
proper steps and issuing the necessary pro. 
cesses the decretal amount be realised by the 
attachment and sale of tho property which is 
the subject of talika," but no inventory of tho 
properties which tho decree-holder wanted to 
be attached and sold was supplied in the 
cution application. It was held that such an 
application which did not at all contain the 
description of the properties to bo attached 
was not one in accordance with law within 


m. Kkodaijtul Kubra v. Ugrah Singh. 
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the meaning of Art. 1S2 (5) and that when the 
application only stated in very general terms 
that the necessary steps may be taken with- 
out making it clear what steps were required 
to be taken, the application could not be 
treated as a step-in-aid of execution either. 

The converse case is illustrated by 21 Pat. 
S3S. 14 In that case the decree-holder by a 
subsequent application wanted to amend the 
application for execution by asking the Court 
to delete a property which already was fully 
described in the execution petition and to sub¬ 
stitute in its place another property with a 
totally different description. Fazl Ali J. (as 
he then was) pointed out the true scope of 
O. 21 , R. 17, Civil P. C., and observed that 
where the decree-holder wishes by means of a 
subsequent application merely to correct any 
mis-description of the property mentioned in 
his application for execution his application 
may be regarded as a continuation of that 
application, but, where he tries to substitute a 
new property which is quite different from 
the property in the first instance it must be 
regarded as a fresh application for execution, 
and the decree-holder cannot be allowed after 
the expiry of the date of limitation to execute 
the decree against a property which was not 
specified in the application for execution as 
originally presented. Now these are exactly 
the facts of the present case. The decree-holder 
is not by the second application trying to give 
a clear and definite description of the property 
which he wanted to sell in the first execution 
petition of Gth July 1939, but he is now asking 
the .Court to allow him to execute the decree 
against a wholly different property which was 
never mentioned in the first application at all. 
For these reasons I am of opinion that the 
learned Subordinate Judge was in error in 
the view which he took on both the points. 
The execution of the decree was barred by 
limitation. I would allow the appeal, set aside 
the order of the learned Subordinate Judge 
and dismiss the execution proceedings. 

Beevor J. — I agree. 

R.K. Execution dismissed. 

14. (’43) 30 A. I. R. 1943 Pat. 127 : 21 Tat. 83S : 
205 I. C. 561, Gajanand Shah v. Dayanand Sahu. 
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Harries C. J. and Dhavle J. 

Rampal Singh — Objector—Appellant 

v. 

Pandit Udit Narain Pande and others 
* — Respondents. 

Appeal No. 43 of 1939, Decided on 6th January 
1942, from original order of Sub-Judge, Arrah, D/- 
17th January 1939. 

Civil P. C. (1908), S. 47 — Instalment decree 
with default clause—Sale without decree-holder s 


A. I. R. 

application on basis of judgment-debtor’s default 
and without fresh sale proclamation held with¬ 
out jurisdiction. 

In execution of a mortgage decree the mortgaged 
property was advertised for sale on 14th November 
1938. Before that date the judgment-debtor applied 
for fixing instalments under the Bihar Money 
Lenders Act then in force. Instalments were fixed 
on 21st November 1938, the first being payable on 
5th December 1938, and it was provided that the 
decree-holder would be entitled to bring the property 
to sale for whatever amount might be outstanding 
on the occurrence of a default by the judgment 
debtor. All this time the sale was “kept on ham¬ 
mer". On the application of the judgment debtor 
waiving all objections to the issue of a fresh sale pro¬ 
clamation the Court on 28th November ordered that 
the application be kept on record without saying 
anything about whether the decree under execution 
had not by then been in effect replaced by a decree 
for instalments. The judgment-debtor committed 
default in paying the very first instalment on 5th 
December 1938 and the Court ordered the mortgaged 
property to be sold on Gth December : 

Held that once the order for instalments came 
into force, the execution that was proceeding under 
the original decree became ineffective and therightof 
the decree-holder to execute would arise on the occur¬ 
rence of each default, and on such default it would be 
necessary for the decree-holder to apply to the Court 
for execution for the amount outstanding at the time 
so as to give the Court jurisdiction to proceed in .the 
matter. Therefore the Court had no jurisdiction to 
sell the property on 6th December as it did without 
any application made by the decree-holder on the 
basis of the default of the judgment-debtor and 
without a fresh sale proclamation and other forma¬ 
lities of an execution sale. [P 78 C 1] 

Mahabir Prasad and Tarheshicar Nath — for 
Appellant. 

Sir Manmatha Nath Mukerji and D.N.Varma 
— for Respondents. 

DhaYle J. —This appeal is directed against 
the dismissal of an objection under S. 47, Civil 
P. C., by one of the judgment-debtors, who 
was and is a minor. Two grounds were taken 
before the lower Court, and when the matter 
first came before us, we found that the lower 
Court had not expressed its view on one of 
them, namely, whether the notice under O. 21 , 
R. 22, Civil P. C., had been served. We ac¬ 
cordingly remanded the case to the lower 
Court °for a finding on this point, and the 
finding now received is against the appellant 
but is not challenged by him. 

Dealing with the other point raised on be¬ 
half of the appellant, the question was whe¬ 
ther the execution sale of Gth December 1938, 
which was assailed under S. 47 could be al¬ 
lowed to stand though held on a date which 
had not been fixed for it. About the facts 
there is no dispute. The suit had resulted in 
a final mortgage decree passed on the lGth 
September 1936, and in execution the mort¬ 
gaged properties were advertised for sale on 
14th November 1938. The major judgment- 
debtors, however, had already on 27th Octo¬ 
ber 1938 , made an application for fixing 
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instalments under s. 15, Bibar Money-Lenders 
Act, then in force. This application was first 
adjourned to 5th November and again to the 
19th of that month, an order being also passed 
ou the 14th that the advertised sale was to be 
“kept on hammer” till the 19th as the appli¬ 
cants had asked that the sale be stayed pend- 
ing the disposal of the instalment matter. On 
19th November, the case was adjourned to 2lst 
"the sale being kept on hammer” again. The 
application for instalments was disposed of 
on 21 st, when instalments of Rs. 2000 a year 
were fixed, the first instalment to be paid on 
5th December 1938, and the subsequent instal¬ 
ments being payable on that date every year 
afterwards till satisfaction of the decree. 
"Failing payment of one of the instalments,” 
the lower Court further said, “the decree- 
holder will be entitled to execute the decree 
as a whole ignoring the other instalments.” 
The Court then proceeded to notice that in 
their application of the 14th the applicants 
had not “properly waived their objection re- 
garding issue of fresh sale proclamation,” and 
accordingly directed them to file a “separate 
lietition” by the following day, failing which 
the sale was to proceed. The application of 
the 14th had merely asked for a stay of the 
sale for two weeks so that the application for 
instalments which had been fixed for the 19 th 
might first be disposed of; and the learned 
Subordinate Judge seems to have assumed 
that the prayer for a stay was intended to be 
fortified by the usual waiver of technical ob- 
lections. The event showed that the assump- 
tion was not unjustified, and in any case he 
clearly postponed the sale on the 14 th on the 
definite footing that “all irregularities had 
been waived.” His order of the 2 lst fixing in¬ 
stalments was apparently intended to become 
operative only if a “separate petition” of 
waiver was filed by the next day. On 22nd 
November an application was filed on behalf 
of the judgment-debtors waiving objections 

r * Dg ^ e ISSUe ° f a fresh 3416 Proclama. 
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December, but this is not supported by the 
record that has been placed before us. The 
first instalment, it will be remembered, was 
payable on 5th December, and on this date 
the judgment-debtors put in a petition asking 
for two months’ time. The learned Subordi¬ 
nate Judge rejected this prayer and ordered 
that the case be put up on the following day 
“for sale at the usual time.” It was thus that 
the properties were sold on 6th December and 
purchased by the mortgagee decree-holders. 
The application of the apjiellant assailing this 
sale was filed on 3rd January 1939, that is to 
say, within 30 days of the sale. The question 
is whether the lower Court had any authority 
to put the properties up to sale on 6th De. 
cember because the judgment-debtors failed 
not only to pay the first instalment on 5th 
December but also to obtain an extension of 
time for the payment of this instalment. The 
order of 2lst November, from which I have 
already quoted, certainly entitled the decree- 
holders to take out execution on the failure of 
the judgment-debtors to pay any of the instal¬ 
ments. But could this mean that in the event 
of default in paying the first instalment, the 
decree-holders and the Court were to continue 
the execution proceedings which had been 
commenced before the fixing of the instal¬ 
ments and which were based on the original 
mortgage decree? It has been suggested by 
Sir Manmatha Nath Mukherji, who appears 
for the decree-holders, that the Subordinate 
Judge should bo taken to have kept the exe¬ 
cution case pending till the payment of the 
instalments by the judgment-debtors or till 
satisfaction of the decree in some other way. 
But the difficulty in accepting this contention 
is that the sale advertised for 14 th November 
was for the realisation of the entire decretal 
amount, while the order for instalments, from 
the time it became operative, would only 
entitle the decree-holders to bring the proper¬ 
ties to sale for whatever amount might be 
outstanding on the occurrence of a default by 
the judgment-debtors. 

The order of 28th November, such as it was 
meant compliance by the decree-holders with 
the only condition which seems from the order 
of aist to have been required of them to brin* 
the order of instalments into operation. The 
exMution case could not remain pending 
after this m the sense of entitling the decree- 
holders or the Court to proceed with the sale 
without a fresh sale proclamation. The fact 
that there was a default on the part of the 
judgment-debtors in paying the very first ins- 
alment, so that the amount due from them 

rW? T,r e ** boforo ’ 04111101 entitle the 
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that was proceeding under the original decree 

still remained effective so as to make a sale 

possible without a fresh sale proclamation 

and other necessary formalities. For if it 

could remain effective in that sense in respect 

of the first instalment, it must remain so in 

respect of the second or later instalments; and 

yet it is perfectly clear that it could not be so 

regarded in respect of such instalments because 

the amount for which the execution was to be 

levied at the time would be necessarily differ- 

• 

ent from the amount for which execution had 
been proceeding under the original decree. 
Could it possibly be said, for instance, that 
after three instalments had been paid by the 
judgment-debtors it would be open to the 
lower Court, if the judgment-debtors failed to 
pay the fourth instalment, to sell the proper¬ 
ties at a day’s or a moment’s notice for the 
balance still remaining due from them, and 
to do so because the execution case was pend¬ 
ing from before the order for instalments? In 
my opinion, this question must be clearly 
answered in the negative. Once the order for 
the instalments came into force, the right of 
the decree-holders to execute would arise on 
the occurrence of each default, and on such 
default it would be necessary for the decree- 
holders to apply to the Court for execution 
for the amount outstanding at the time so as 
to give the Court jurisdiction to proceed in 
the matter. In my opinion the lower Court 
[had, therefore, no jurisdiction to sell the pro¬ 
perty on Gth December, as it did under its 
order of 5th December, without any applica¬ 
tion made by the decree-holders on the basis 
of the default of the judgment-debtors, and 
without the usual sale proclamation and 
other formalities of an execution sale. I 
would, therefore, allow the appeal and set 
aside the order of the lower Court with costs 
of both Courts. 

Harries C. J — I agree. 

G.N./R.K. Appeal allowed. 
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Rowland J. 

Maksud an Ram — Petitioner 

v. 

Emperor . 

Criminal Revn. No. 1214 of 1943, Decided on 8th 
February 1944, from order of Sess. Judge, Patna 
D/- 9th September 1943. 

Defence of India Rides (1939), R. 81 — Food 
Grains Control Order — Accused possessed 
of 71 bighas of land in his own right and 68 
bighas as trustee—Presumption cannot be raised 
that grains stored were other than grains pro¬ 
duced by himself or his tenant. 

It is not * >rrect to say that it is for the accused to 
prove the gniins to have been his own grains and 
not purchased as a part of a grain-dealing business. 


A. I. R ; 

The burden of proof is initially on the prosecution 
and without going so far as to say that the prosecu¬ 
tion must prove positively the exact source of anv 
particular purchase, it is necessary that at least the 
prosecution should be able to point to circumstance- 
suggesting the inference that the accused held thosi 
stocks as a dealer, before it becomes incumbent on 
the accused to repel that inference. Where the 
accused was possessed of 71 bighas in his own right 
and also 63 bighas as a trustee, the possession bv 
the accused of substantial quantities of grain is full? 
accounted for without supposing the grain to have 
been acquired otherwise than by being sent from his 
own agricultural stock. The presumption against the 
accused is not raised by the mere fact of possession 
so as to support a rinding that he had stored grains 
other than grains produced bv himself or his tenants: 
(*44) 31 A. I. R. 1944 Pat. 303. Ref. [P 79 C 1, 2] 

C. P. Sinha — for Petitioner. 

Standing Counsel — for the Crown. 

Order. — This is an application in revision 
against the conviction of the petitioner under 
R. 81 . cl. 4, of the Defence- of India Rules read 
with the Food Grains Control order of 1942. 
The petitioner was sentenced to a thousand 
rupees fine, in default one year’s rigorous 
imprisonment, by the trial Court. The sentence 
was affirmed on appeal. In addition to the 
fine imposed, the trial Court directed confisca¬ 
tion of the stocks of food grain in the accused’s 
shop amounting to 90 bags of rice, 33 bag3 of 
wheat, 3 bags of m&sur and 10 bags of gram. 

The charge as framed recited that the ac¬ 
cused had the said quantities of rice and wheat 
without licence under the Food Grains Con¬ 
trol Order and thereby committed an offence 
punishable under R. 81 of the Defence of India 
Rules. The facts in this case are that the Price 
Control Officer, visiting the premises of the 
accused on 2nd July 1943 found those quanti¬ 
ties of grain in store there and that the accused 
had no licence under the Food Grains Control 
Order. The relevant clause of that Order is cL (3> 
which enacts that no person shall engage in 
any undertaking which involves the purchase, 
sale or storage for sale in wholesale quanti¬ 
ties of any food grain except under and in 
accordance with a licence under the Order. 
The wholesale quantities are explained in 
the Order as meaning quantities exceeding 20 
maunds sold or purchased in one transaction. 
By an amendment introduced into the Food 
Grains Control Order on 22nd May 1943 and 
published in the Bihar Gazette (Extraordinary) 
on 4th June 1943, it is explained that for the 
purposes of cl. (3) any person who stores food 
grain in quantities exceeding 50 maunds may r 
unless the contrary is proved, be deemed to 
have stored it for the purposes of sale. 
Clause 8, Food Grains Control Order, declares 
that nothing in this Order shall apply to the 
storage or sale by any person of any food 
grain produced by himself or by his tenant. 

The fact of recovery of the grains in the 
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premises of the accused was not denied. For 
sale, admittedly, he has no licence. His de¬ 
fence was that he was a producer of grains 
and that the grains found in his possession 
were the produce of his own lands. The pro¬ 
secution had to prove on the one baud that 
the food grains in question bad been kept for 
purposes of sale as a part of an undertaking 
which involved wholesale dealing. After 4th 
June 1943 it could be presumed as a result 'of 
the amendment made in the Food Grains 
Control Order that the grain was stored for 
sale, the stock being over 50 raauuds. It does 
not necessarily follow that the grains found 
in the accused’s possession were grains pur¬ 
chased by him in wholesale qualities as a 


part of an undertaking involving such pur¬ 
chase, sale and storage. It is suggested for the 
prosecution that as the question whether the 
grains had been purchased by the accused or 
were home-grown is a fact particularly within 
the knowledge of the accused and as cl. (8) of 
the Food Grains Control Order is of the nature 
of an exception, the result will follow that it 
is for the accused to prove the grains to have 
been his own grains and not purchased as a 
part of a grain-doaling business. In my view 
that is not altogether a correct proposition of 
law; the burden of proof is initially on the 
prosecution and without going so far as to say 
that the prosecution must prove positively the 
exact source of any particular purchase, it is 
necessary that at least the prosecution should 
be able to point to circumstances suggesting 
the inference that the accused held those 
stocks as a dealer, before it becomes incumbent 
on the accused to repel that inference. I have 
explained my reasons for taking this view in 
Criminal Revision No. 1292 of 1943 1 under 
f ’ 81 (5) - Defence of India Rules. There is in 
the present case no evidence that these goods 

the &ceus( ^- The Price 
Control Officer did not examine the books of 

the shop, which is said to be primarily a cloth 

No merchant has been. examined who 

has dealmgs with the accused, to prove sale 

LntLr^ / Dy grain in wbolesaIe 

quantities. The ev.dence relied on by the pro. 

Kr D thTtk 8tateln6n J k ° f the Pri< * Contro1 

Uthcer that the accused deals in grain and 

moitbT TW “ ^ rUDDiag ior about 8 

months. There is also a statement of a Court 
That?n W on°e 1* **** ? ntro1 clerk says 

p»- 

XlaTcTclT™ 1 t rge 01 dea “”« 

the accuBed 


landless man it might be said that the above 
evidence raised a presumption against him 
that the grains found in his shop were there 
as a part and in the course of a grain-dealing 
business and as I have already said, the grains 
found in these quantities could be presumed 
to have been stored there for purposes of sale. 
But in the present case the accused has entered 
into evidence to show that he has a substantial 
holding both in his own right and as a trustee 
and there is evidence, though no doubt of a 
person interested in the accused, that grain 
had been sent from the accused's own land to 
him. No books are produced in support of the 
despatch and receipt but the record of rights 
shows the petitioner's family to be possessed 
of a holding of 71 bighas; also it appears that 
this accused is a trustee of a Kanya Pathshala 
and a thakurbari and as such is in possession 
of 236 bighas of which 63 bighas are held by 
tenants by bhaoli lease and the remainder 
held by tenants cash rent. Thus the possession 1 
by the accused of substantial quantities of 
grain is fully accounted for without supposing 
the grain to have been acquired otherwise than 
by being sent from his own agricultural stock. 
That being so, I am of opinion that the pre¬ 
sumption against the accused is not raised by 
the circumstances in this case so as to support 
a finding that he had on this occasion stored 
grains other than grains produced by himself! 
or his tenants. On this view, the conviction 
should not in my view be supported. The ap¬ 
plication is allowed, the conviction set aside 
and the accused acquitted. The fine, if paid, 
will be refunded, and the order of contisca- 
tion is also set aside. 

Conviction set aside. 


A. I. R. (32) 1948 Patna 79 

Manohar Lalii and Chatterji JJ. 
Sovaram Jokhiram _ Petitioner 


Commissioner of Income-tax, Bihar and 
Orissa , Patna — Opposite Party . 

l«ifh i8 L n J , Udi t ial No> 55 of 1 «l. Decided on 
lh September 1943; reference made by Commis¬ 
sioner of Income-tax, Bihar and Orissa, Patna. 

J*y aCOme - Ux Act (1 922), S. 16 (3) _ Sums 

£ ? S m ass * ssce ’ 8 account books in name of 

ih«»7n« as creditor—Whether entry true™ act 

lon» . PrC r° US . year BUms were found not to be- 

can be takenTnl" 0 mXwst waa P“d as claimed 
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be for the Income-tax Department to find out on 
evidence whether those documents were or were not 
true. But in the absence of any evidence on the 
record the income-tax authorities have full jurisdic¬ 
tion to determine whether they should believe the 
mere statement in the books of the assessee that he 
was a debtor to his wife and had paid interest to heron 
the sums as claimed and are entitled to take into con¬ 
sideration for that purpose the circumstance that the 
sums were found not to belong to the wife in previous 
years and no money was paid to her by way of inte¬ 
rest on the sums in the previous years as claimed : 
(’ 36 ) 23 A. I. R. 1936 Pat. 267, Be). [P BO C 2; 

P 91 C l *j 

(b) Income-tax Act (1922), S. 16 (3) — Docu¬ 
ments of title in name of assessee’s wife—Onus 
is on Income-tax Department to show that wife 
has no title and was mere benamdar. 

Where the documents of title in respect of certain 
property are in the name of the assessee’s wife the 
onus is on the Income-tax Department to show that 
the title was not with the wife, that she was not the 
owner and that she was a mere benamdar for the 
assessee so as to entitle the Department to assess the 
income from the property as the income of the 
assessee: (’36) 23 A. I. R. 1936 Pat. 267, Approved. 

[P 81 C 1] 

P. B. Das , K. P. Suktil and D. Jain — 

for Petitioner. 

S. M. Gupta — for Income-tax Department. 

Manohar Lall J —This is a reference by 
the Commissioner of Income-tax under S. GG 
(3), Income-tax Act, 1922, for the opinion of 
the Court on the question which has been for¬ 
mulated as follows: 

‘‘Whether in the circumstances of the case, the 
income from property, securities and money standing 
in the name of the wife of the assessee could be as¬ 
sessed to income-tax as part of the assessee’s income." 

The facts may be briefly stated. Out of the 
assessable income of the assessee a sum of 
Its. G254 was the interest shown in the books 
of the assessee as appertaining to a sum in a 
khata which stood in the name of his wife— 
this was claimed as a deduction in that it was 
alleged to have been paid to the wife or credi¬ 
ted to her account in the khata—the Commis¬ 
sioner finds as a fact that this is merely a 
book entry and that the lady is not a creditor 
at all and no money was paid to her by way 
of interest in the previous year as claimed. 
Another item of Rs. 1243 is an income from 
property acquired in the name of the wife in 
the calendar years 1935 and 1936 for a total 
sum of Rs. 19,500. This income arose and was 
derived in the previous year. The assessee 
objected to the inclusion of this sum in his 
assessable income. The Commissioner states 
that there is no evidence whatsoever that the 
lady acquired this property from her own 
stridhan funds, and therefore submits that the 
Department rightly treated this income as the 

income of the assessee. 

It is argued by Mr. P. R. Das, who appears 
for the assessee, that the Commissioner is 
wrong in throwing the onus on the assessee to 
prove that the apparent state of things was 
not the real state of things. Ho argues that 


the amounts admittedly stand in the name of 
the wife in the books of the assessee which 
have been carried on from year to year for 
about 30 to 40 years, and that the property 
has been apparently acquired by her and that 
it was for the Income-tax Department to prove 
that she was not the owner of the property 
and that the sums in the khata of the as- 
sessee did not belong to her. He relies on the 
case in 1936 I. T. R. 10S 1 . Learned counsel 
drew attention to the list of interest receipts 
to be found on pp. 17, 18 and 19 and the as¬ 
sessment orders of the Income-tax Officer of 
1934-35 and 1935-3G. But these documents did 
not help him, as I pointed out in the course of 
argument. Document No. G shows that the In¬ 
come-tax Officer disallowed three items which 
were claimed to have been paid to the wife of 
the assessee by way of interest although he 
allowed two items of rs. 317 and Rs. 816 mak¬ 
ing a total of Rs. 1133. Document no. 7 which 
is an assessment order dated 28th February 
1936 states that the lady has been assessed on 
this Rs. 1133 together with a sum of Rs. 699 
which was included for the purpose of return. 
Apparently this was the income from secu. 
rities upon which tax was deducted at the 
source. The documents for 1990 and 1991 and 
the other lists at pp. 17 and 18 also show that 
the Income-tax Officers in these years allowed 
deduction to the assessee where they were 
satisfied that the amounts were paid as interest 
to the wife of the assessee and disallowed the 
others where they were not satisfied as to 


these being genuine transactions. 

In my opinion it was open to the Income- 
tax Department to take this circumstance 
into consideration that for the previous years 
the assessee was refused the deduction on 
account of the interest appertaining to certain 
deposits as claimed. It is not clear whether 
any document of title stands for these sums 
in the name of the lady like a chitha or regis- 
tered deed of sale or mortgage. What the 
assessee relies on is merely a book entry in 
the books of the assessee which may in certain 
circumstances bo used as evidence against 
him. It cannot be used as an evidence in his 
favour It was open to the assessee to have 
produced an affidavit by the lady or a chitha 
showing sums due to the lady from the as- 
sessee’s fund. In that case it would have been 
for the Income-tax Department to find out on 
evidence whether these documents were or 
were not true. But in the absence of any evi¬ 
dence on the record the income-tax authorities 
had full jurisdiction to determine whether they 
should believe the mere state m ent in the boo ns, 

I7(~36) 23 A. I. R. 1936 Pat. 267 : 160 I. C. 611: 
1936 4 I.T.R. 108, Ramkinkar Banerji v. Comm 
sioncr of Income-tax, B. & O, 
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of the assessee that he was a debtor to the 
lady. The income-tax authorities had found 
in the previous years that these sums did not 
belong to the lady. It was then pointed out 
that the account books showed that the ac¬ 
counts were opened at least 20 years ago. But 
this was a matter which fell to be considered 
by the tribunal of facts. The matter has been 
considered, but unfortunately for the assessee 
the facts found are against him. For these 
reasons I am of opinion that the sum of rs. 6264 
being the total of items 1 to 6 at p. 30 claimed 
as having been paid by way of interest to the 
wife of the assessee was rightly included in the 
assessable income of the assessee. 

With regard to the sum of Rs. 1253, how¬ 
ever, the position is different. The Commis- 
sioner found that this is an income from the 
property which stands in the name of the lady 
and which was acquired in 1935 and in 1938 
for Rs. 19.500. The documents of title are in 
the name of the lady. The onus in this case is 
upon the Department to show that the title 
was not with the lady, that she was not the 
owner and that she was merely a benamidar 
for the assessee and this is in accord with the 
view taken by this Court in the case relied on 
by Mr. P. R. Das. The income of rs. 1253 
must, therefore, be deducted from the asses¬ 
sable income of the assessee. For these reasons 
I would answer the question in these words: 
Items 1 to G making a total of Rs. 6264 have 
been correctly taxed as the assessable income 
of the assessee. Item 7 of Rs. 1253 has been 
incorrectly taxed and should be deducted from 
the assessable income of the assessee. As the 
success in this Court has been divided, I would 
make no order for costs in this Court. The 
Commissioner is allowed to retain the sum of 
Rs. 100 deposited with him as cost of the re¬ 
ference to this Court. 

Chatterji J. — I agree. 

G N * Answer accordingly. 


A. I. R. (82) 1848 Patna 81 

Meredith J. 

Chaudhuri Bishwanath Singh 
another — Appellants 

v. 

Chaudhuri Kishore Singh and ano, 

— Besponde 

Reference under S. 5, Court-fees Act in m 
Appeal No. 82 of 1944, DeoUhd JftS? J 
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peal. Upon this point his decision is final but he can 
give no decision with regard to the Court-fee pay¬ 
able in the Courts below. The question of the deficit, 
if any, payable upon the plaiut and memorandum 
of first appeal is one to be dealt with by the Bench 
hearing the appeal, and should accordingly be re¬ 
ferred to that Bench. The fact that the Taxing 
Judge’s decision is final will not fetter in any 
way the decision of the Bench, because the finality 
relates only to the question of the amount actually 
payable in the particular case upon the memo¬ 
randum of appeal to the High Court. Regarded as a 
decision laying down principles of general applica¬ 
tion, the Taxing Judge’s decision is merely that of a 
Judge sitting in Single Bench and is not binding 
upon a Division Bench. [P 82 C 1) 

(b) Court-fees Act (1870), S. 7 (iv) (c) and 
Sch. 2 Art. 17—Suit for declaration that sale by 
Hindu widow is not binding on reversionary 
body—Only one declaration held involved — 
Case did not come under S. 7 (iv) (c) — Even if 
two declarations were necessary court-fee of 
Rs. 30 held would suffice. 

The plaintiffs, claiming to be reversioners sued for 
a declaration that a sale made by defendant 3, a 
Hindu widow, in favour of defendants 1 and 2 was 
not binding upon the reversionary interest : 

Held that only one declaration was involved and 
not two—( 1 ) that the plaintiffs are reversioners and 
(2) that the alienation is not binding on the rever¬ 
sionary interest. [p g 2 c 2] 

Held further that even if two declarations were 
necessary the second should not be regarded as 
consequential relief upon the first so as to make S. 7 
(iv) (c) applicable. A stamp of Rs. 30 was sufficient. 
Case law discussed ; M. J. C. No 49 of 1921, Not 
foil.; (’26) 13 A. I. R. 1926 Pat. 453, Expl. t and 
Disting. [P 83 C 2; P 85 C 2] 

(Consequential relief explained.) 

Government Pleader — In support of reference. 

Hamandan Singh — Against reference. 

Order. — This is a reference under s. 5 , 
Court-fees Act. The facts of the case are that 
the plaintiffs, claiming to be reversioners sued 
for a declaration that a sale made by defen¬ 
dant 3, a Hindu widow, in favour of defen¬ 
dants 1 and 2 , was not binding upon the 
reversionary interest. The reliefs asked for in 
the plaint were 

“(1) On adjudication of the above points the Court 
may be pleased to decide defendant 3 bad and has 
only life interest in respect of the lands in suit and 
that these plaintiffs are the next reversioners of 
Bandhu Singh aforesaid; (2) the Court may, on ad¬ 
judication of relief No. 1 be pleased to declare that 
the loan taken undor the sale deed dated 23-3-36 
executed by defendant 3 in favour of defendants 1 
and 2 in respeot of the lands specified herein below 
was unnecessary and illegal and as suoh the sale deed 
is void, illegal and inoperative as against the plain- 
tics, who neither are nor can bo bound therfcby.” 

There is also the usual prayer for * any 
other reliefs, but that is not material. The 
plaint was stamped with a court-fee of*Rs. 15 
for a declaration merely, under Art. 17 (3) of 
Sch. 9, Court-fees Act. The suit was dismissed 
by the trial Court on the finding that the 
plaintiffs were not reversioners, and had no 
status entitling them to sue. The plaintiffs ap. 
pealed, paying again a court-fee of Rs. 15 and 
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the appellate Court decreed the suit, and gave 
the plaintiffs a declaration in these terms: 

“It will be declared that the sale deed (Ex. 1), 
dated 23rd March 1936, executed by Mt. Piaree 
Kuer in favour of Chowdbury Viswanath Singh and 
Chowdbury Sarjoo Singh, defendants 1 and 2, will 
not be binding on the plaintids reversioners. 

Defendants 1 and 2 then preferred the pre¬ 
sent second appeal. The Stamp Reporter took 
the view that the suit was one for declaration 
and consequential relief, inasmuch as a decla¬ 
ration was first sought for that the plaintiffs 
were reversioners, and the second relief flowing 
therefrom was the consequential relief that 
the alienation by the widow was not valid and 
binding on the reversioners after her death, 
and ad valorem court-fees under S. 7 (iv) (c) 
were, therefore, payable upon the plaint, 
memorandum of first appeal and memorandum 
of second appeal, and there was a deficit for 
each. The learned Taxing Officer, considering 
the question of general importance has referred 
the case to me as Taxing Judge. 

Before I proceed to deal with the questions 
arising, I wish to clarify the position of the 
Taxing Judge. Section 5 is in chap. 2, Court- 
fees Act, which relates to fees in the High 
Court and in the Courts of Small Causes at 
the Presidency towns. Section 5, moreover, 
provides for reference to the Taxing Judge 
regarding any difference arising between the 
officer whose duty it is to see that a fee is 
paid under this chapter (that is, the Stamp 
Reporter) and any suitor or attorney as to 
the necessity of paying a fee or the amount 
thereof. It is thus clear that the Taxing Judge 
has jurisdiction only with regard to the fee 
payable in the High Court, that is to say, the 
fee payable upon the memorandum of second 
appeal. Upon this point his decision is final 
but he can give no decision with regard to 
the court fee payable in the Courts below. The 
question of the deficit, if any, payable upon 
the plaint and memorandum of first appeal 
is one to be dealt with by the Bench hearing 
the appeal, and should accordingly be referred 
to that Bench. The fact that the Taxing 
Judge’s decision is final will not fetter in any 
way the decision of the Bench, because the 
finality relates only to the question of the 
amount actually payable in the particular 
rpgp upon the memorandum of appeal to the 
High Court. Regarded as a decision laying 
down principles of general application the 
Taxing Judge's decision is merely that of a 
Judgfe sitting in Single Bench and is not bind¬ 
ing upon a Division Bench. 

Upon the reference it appears to me that 
two questions arise; first, whether in a suit of 
this nature two declarations are involved, or 
only one. Are separate declarations necessary 
(1) that the plaintiffs are reversioners, and (2) 


that the alienation is not binding on the re¬ 
versionary interest? If two declarations are 
necessary, then at the lowest Rs. 30 would have 
to be paid, Rs. 15 for each declaration. 

Second, if two declarations are necessary, 
is the second to be regarded as consequential 
relief upon the first so as to make S. 7 (iv) (c) 
applicable ? 

The first question needs no lengthy discus¬ 
sion. The answer is that no declaration regard¬ 
ing the plaintiff's character as reversioners 
is necessary. It need not be asked for, and 
indeed if asked for as a separate declaration, 
it could not be given since the plaintiffs have 
no vested interest until the succession opens 
and are not entitled to any declaration of 
their hypothetical future interest. 

Suits of this nature are expressly provided 
for under s. 42 , Specific Relief Act. Illustra¬ 
tion (e) to the section says: 

“The widow of a sonless Hindu alienates part of 
the property of which she is in possession as such. 
The person presumptively entitled to possess the 
property if he survive her may in a suit against the 
alienee obtain a declaration that the alienation was 
made without legal necessity and was therefore void 
beyond the widow's lifetime.” 

Illustration (d) is also in point. It is: 

" A alienates to B property in which A has merely 
a life interest. The alienation is invalid os against 
C, who is entitled as reversioner. The Court may in 
a suit by C against A and B declare that C is so 
entitled." 

It is clear from these illustrations that a 
suit of this type is contemplated as a suit for 
a single declaration, and not for two declara¬ 
tions. If any doubt remained it has been 6et 
at rest by the Privy Council in Saudagar 
Singh v. Pardip Narayan Singh, 45 Cal. 510. 1 
In that case Lord Parker of Waddington said, 
referring to S. 42 , Specific Relief Act: 

“It appears to their Lordships to be clear on this 
section that where any deed Ls executed, the result 
of which may be to prejudice the interests of the 
reversionary heirs, those heirs, though still rever- 
sionary and though they may never get any title 
because events may preclude them from doing so* 
may have a declaration as to the effect of the deed. 
The declaration here is simply confined to that 

.This is an exact illustration of that which 

S. 42, Specific Relief Act, was meant to provide for. 
It Ls quite true that it involves a finding that the 
plaintiffs in this case are reversionary heirs, but that 
must always be the case where a declaration is made 
following the Illust. (e) of the section, because it is 
only in virtue of the persons claiming the declaration 
being reversionary heirs, and therefore presumptively 
entitled, that the declaration is made.” 

In Ramauiar Sav v. Ram Govind Sa tv 
23 P. L. T. 218 2 I pointed out that a declara¬ 
tion cannot be said to be asked for by neces¬ 
sary implication where no declaration in the 
true sense is necessary before the plaintiff can 


1. (’17) 4 A. I. R. 1917 P. C. 196 : 45 Cal. 510 : 

2 . *42)29 A 3 I.’ B. 1942 Pa^ 60 : 20 Pat. 780 :19& 
I. C. 866 : 23 P. L. T. 218. 
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bo given relief, this distinction being very 
clearly laid down in Ramkhelawan Sahu v. 
Surendra Saki, 18 P. L. T. 977. 3 A declaration 
as contemplated in S. 42 and in S. 7 (iv) (c), 
Court-fees Act, does not include what is really 
only the finding of fact necessary before the 
real relief sought can be granted. Tho distinc¬ 
tion between a declaration in the true sense 


and what is merely a necessary finding, that 
is where the plaintiff's right does not depend 
upon a declaration being made but on a find¬ 
ing of fact being arrived at, is also clearly 
drawn in Maung Shein v. Ma Lon Ton , 9 
Rang. 401.* 

Looked at in another way, it can never be 
necessary for a plaintiff to ask for a declara¬ 
tion which as a declaration he cannot legally 
get. A 6uit merely for a declaration that the 
plaintiff is a reversioner will not come under 
S. 42, Specific Belief Act, and will not lie. 
Under S. 42 the person seeking the declaration 
must be entitled to some legal character or to 
some right as to property. As I have said, a 
reversioner as such has no vested interest. He 
has no present legal character or right in re¬ 
gard to any property which can be declared. 
Such suits are never entertained: see Janki 
Ammal v. Narayansami Aiyar, 43 1 . A. 207,® 
where the Privy Council laid down that the 
next reversioner to the estate of a deceased 
Hindu, expectant upon the widow’s death, is 
not entitled to a declaration under the Speci¬ 
fic Belief Act, s. 42, that he is next rever¬ 
sioner, although in that capacity ho has the 
right to sue on behalf of the reversioners for 
tho protection of the estate. Where therefore 
he sues the widow alleging waste, but fails to 


prove any wrongful act on her part, a decla 

ration that he is the next reversionary hei 

cannot be made, even if the fact that he is a 

has been put in issue. 

He sues in fact not on his own behalf bu 

in a representative capacity, so that the cor 

pus of the estate may be preserved for thi 

reversionary body. Their Lordships say tha 

such a declaration in respect of the plaintif 

personally would be unavailing as well as pre 

mature. Such declaration should not be permit 

^° n . ter . the ^ ecree - Their Lordships add 
Had waste °{, or dnoger to, the estate been estah, 

tho P lairUifl to bring those matter 
befo o the Court in his representative capaclu 2" 

aff r'Tr hoir " oald have been allowed 
“i* d ®° rea following upon the finding of fuel o! 
suoh waste or danger would have followed.” 

In tins connexion I may refer also to a Madras 

cgse^j fowtp Rap v . The Ra ja 0 f Pittapur 

p “' ue: 173 

iA 8 ?a A# R ' 1931 Ran8 ' 319 : 9 ***&■ 401 * 

39M " d - 88,; 13 


42 Mad. 219.® There it was pointed out that it 
is settled that a reversioner has no personal 
right of action. If he happens to be the next 
reversioner, or if he is able to prove that the 
next reversioner has neglected bis rights, he is 
given a right of action as representing the 
entire body of the reversioners. He has no in¬ 
dividual rights. It is a settled rule of practice 
not to grant relief by way of declaration where 
the only question for decision is which of two 
persons is the nearer reversioner, or whether 
the plaintiff is the reversioner at all. 

Moreover, it has never been the practice in 
the case of suits of the type contemplated by 
illustration le) to s. 42 to charge any separate 
fee for a declaration of plaintiff's reversionary 
interest, though separate declaratory fees are 
charged in respect of each alienation sought to 
be avoided : see Daivaclulaya Pillai v. Pon. 
nathal, 18 Mad. 459 7 and Harekrishna Das 
v. Sunamani Dei, 18 Pat. 756. a 


The position then is that it is not necessary 
for the plaintiff to ask for a declaration of his 
reversionary interest and such declaration 
cannot be read into the plaint by implication, 
because it is not a necessary or possible preli¬ 
minary relief. Nevertheless, the plaintiff may 
for reasons of his own, because for example, 
he knows his position as reversioner is chal¬ 
lenged, elect to ask specifically for a separate 
declaration in that regard. If he asks for it 
expressly he must pay for the privilege, even 
if he cannot get what he asks for, because the 
question of court-fees must be settled purely 
upon the nature of the plaint. If then, the 
plaintiff does expressly ask for two declara¬ 
tions (i) that be is the reversioner and ( 2 ) that 
an alienation is not binding upon the rever- 

sionary body, what is the position ? How are 
court-fees to be aa-v-qsed ? 


C * question, it is not so easy 

as the first and there is some conflict of opi¬ 
nion. Nevertheless, I myself feel no hesitation 
in holding that such a suit is to be treated 
merely as one for two declarations, and the 
second declaration cannot be regarded as re¬ 
lief consequential upon the first. That a suit 
for two declarations is not necessarily a suit 
for declaration and consequential relief is not 
open to doubt. There are numerous such cases 

°V™Z» l \ Moti - Slnoh v - Kau nsilla, 16 

ALL. v08, whore it was held that a suit by a 
claimant asking for a declaration of his title 
to the property under attachment as against 
the debtor and also asking for a declaration 

cl 9 836 A ' R ' 1919 Mad - 871: 42 Mad. 219: 49 
7. ('95) 18 Mad. 459. 

1. a°877. A ' L R ' 1940 Pftt ' 168: 18 Pat * 15Q - 186 
9. 1*94) 16 All. 808 (F. B.). 


84 Patna 


Bishwanath Singh y. Kishore Singh (Meredith J.) A. I. R 


in denial of the judgment creditor's right to 
bring the property to sale in execution is sim¬ 
ply a suit for two declarations, not declaration 
and consequential relief. Another example is 
Lakshmi Narain Rai v. Dip Narani Rai, 
A.I.R. 1933 ALL. 350, 10 a case where the plain¬ 
tiff sued for a declaration that a decree was 
null and void and that he was the manager of 
the property in suit, and it was held that the 
suit was merely for two declarations without 
consequential relief. 

What exactly is consequential relief. There 
are several cases in which attempts have been 
made to define it. For example, in Ryder 
Alii Sahib v. Hussain Baza Sahib, 24 I. C. 
31G n we find this definition: 

“For the purposes of the Court-fees and Suits Valua¬ 
tion Acts, the expression ‘consequential relief’ means 
a substantial and immediate remedy in accordance 
with the title which the Court has been asked to 
declare.” 

I wish to emphasise the words “immediate 
remedy in accordance with the title." In Kalu 
Bam v. Babu Lai , 139 I. C. 32 12 a Full Bench 
of the Allahabad High Court said: 

"The expression ‘consequential relief* in S. 7 (iv) (c) 
means some relief which would follow directly from 
the declaration given, the valuation of which is not 
capable of being definitely ascertained and which is 
not specifically provided for anywhere in the Act 
and cannot be claimed independently of the declara¬ 
tion as a substantive relief.” 

In Ishwar Dayal v. Amba Prasad , A. I. R. 
1935 ALL. G67 13 ‘consequential relief is defined 
as “some relief which is a necessary corollary 
to the principal declaratory relief prayed for 
by the plaintiff.” 

Let us apply these principles to the case we 
are considering. First, is the relief a necessary 
corollary to the principal declaratory relief 
prayed for? Does it follow directly from the 
declaration given? Most certainly it does not. 
It needs an entirely independent adjudication. 
It does not necessarily follow from a declara¬ 
tion that the plaintiff is the reversioner, that 
the alienation is not binding on him. He has 
also to show that the alienation was not for 
necessity, and that point needs a separate 
adjudication before a second declaration can 
be given. If the plaintiff could be given the 
first declaration, it would not follow as a 
matter of course that he was entitled to the 
second one. Therefore, the second declaration 
is not purely consequential upon the first 
relief. It needs an independent adjudication. 
To quote Murza Ryder Alii Sahib v. 
Hussain Baz a Sahib , 11 it is not merely in 

10. (’33) 20 A. I. R. 1933 All. 350: 55 All. 274: 148 
I C 152 

11. (’15) 2 A. I. R. 1915 Mad. 444: 24 I. C. 316. 

12. (’32) 19 A. I. R. 1932 All. 485 : 54 All. 812 : 
139 I. C, 32 (F. B.). 

13. (’35) 22 A. I. R. 1935 All. C67: 57 All. 943: 155 
I. C. 54G. 


accordance with the title which the first de. 
claration gives the plaintiff. Quoting Ishwar 
Dayal v. Amba Prasad 13 “it is not a neces. 
sary corollary to the principal declaratory 
relief," or to use the words of Kalu Ram v. 
Babu Lai , 12 it would not follow directly from 
the declaration given.” In Ishwar Dayal v. 
Amba Prasad 13 after pointing out that a con. 
sequential relief means some relief which 
follows directly from the declaration given, 
as a necessary corollary, their Lordships point 
out that such cases must be distinguished from 
cases in which two or more declaratory reliefs 
are prayed for by the plaintiff. It may be, 
they say,” 

"that one of such declaratory reliefs given in one 
sense may be said to follow from the other declara¬ 
tory relief, but this fact alone cannot make a declara¬ 
tory relief a consequential relief within the meaning 
of S. 7 (iv) (c).” 

They prescribe a useful test. Can the relief put 
forward as consequential be claimed indepen. 
dently of the declaration as a substantive 
relief ? If it can it is not consequential. In the 
present case the second declaration, as I have 
shown, can and in fact should be claimed 
independently of any declaration of plaintiffs' 
reversionary interest. There must, of course, 
be a finding but, as I have shown that finding 
is quite a different matter from the declara¬ 
tion contemplated in s. 7 (iv) (c). Ishwar 
Dayal v. Amba Prasad 13 was a suit for a de¬ 
claration that a mortgage bond was not in force 
and that the property mortgaged under the 
bond was not liable to be sold in execution of 
the mortgage decree. The second relief was not 
regarded as consequential upon the first. A 
somewhat similar test is prescribed in Karap- 
pana Thevar v. Angammal (A. I. R. 1926 
Mad. 678. 14 ) Supposing the first relief is not 
granted, says the learned Judge, does it follow 
that the plaintiff cannot obtain the second 
relief ? In the present case the first relief can 
never be granted. That does not debar the 
plaintiff from obtaining the second relief. 

Let us look at the matter in another'way. 
Is the second declaration a “substantial and 
immediate remedy” to quote once more 
Murza Ryder Alii Sahib v. Hussain Baza 
Sahib 11 ? In my judgment, it is not. It is a 
declaration in future. The plaintiff in such a 
suit is entitled to no immediate remedy. He 
is given the privilege of obtaining a declara- 
tory remedy, which he can use to obtain re¬ 
lief only upon the death of the widow. There 
is no question of cancelling the sale deed, or 
declaring it void. There is no analogy with 
the cases where a prayer for cancellation of 
the document is held to be implicit in the 
plaint so as to involve consequential relief: 
s ee Shamdas v. Charan Das (A . I. B . 192? 

14. (’26) 13 A.I.R. 1926 Mad. 678 : 96 I. C. 129. 
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Lab. 90 16 ). The document is to remain entirely 
valid as against the widow who has executed 
it, and to the full term of her interest. I have 
shown that the reversioner has no vested 
interest in respect of which he jiersonally can 
be given any relief or immediate remedy. 

There is yet another way in which the 
position may be analysed. Can any relief be 
regarded as consequential upon a declaration 
which cannot be given as an appendage to 
something which in itself ha3 no existence ? 
If the plaintiff asks for two declarations, he 
cannot get the first as an independent relief. 
How then can he be regarded as getting the 
second relief as consequential upon the first ? 

Unfortunately there is a decision of one of 
my predecessors, which is directly contrary to 
the view I am taking. That is in M.J.c. No. 49 
of 1921. That was a case where the plaintiff 
asked for two declarations, (l) that it may be 
hold that the plaintiff is reversionary heir of 
Mangal Prasad Singh, and ( 2 ) that it may be 
adjudicated by the Court that the sale deed, 
dated 9th June 1914 and some other sale deeds 
executed by defendants 2 and 3 in favour of 
defendant 1 are without valid necessity or 
consideration and not binding upon the plain, 
tiff after the death of the Hindu female. The 
learned taxing Judge said that the second 
relief came clearly under s. 42, Specific Re- 
lief Act, but in the first relief a declaration 
was sought for as to the title of the plaintiff 
as reversionary heir. If he was an admitted 
reversionary heir and there was no dispute 
about it, this relief would have been unneces¬ 
sary, but as he apprehended a dispute as re- 
gards his title and wanted it to be cleared up 
by an adjudication of the Court it became 
necessary for him to ask for the aforesaid 
relief. He goes on : 


The court-fee payable is to be judged purely up 
the construction of the plaint and the reliefs sour 

JSJSWHr the reliefs in this case relate to 
declaration of the plaintiff's title and tho con« 

Son n that r S f r 0Wi , Dg the L e,rom . namely, a declar 
tion that the alienations effected by tho Musnmm 

hw death" 4 ^ b,nding upon the reversioner aft 

Ho accordingly held that court-feo was pa- 
able under s. 7 (iv) (c). There is no discussic 
of the question further than what I he.y 
quoted. I can only say that I do not folio 
the reasoning, and I do not agree with tt 
decision I do not understand how the declt 
ration that an alienation is not binding upo 
the reversionary body in any way flows as 
consequential relief from a declaration the 
any one person in particular is the reversion 
rT 13 n .° necessary connexion at all betwee 
the two As I have already indicated, the d< 
c iaon of t he taxing Judge, while final so fn 

15. C26) 12 A.I.R. 1925 Lab. 90 : 781. oT782?~ 


as the particular case is concerned, is merely 
that of a Judge sitting singly so far as it lays 
down any general principle. 

It is, however, further argued that this 
decision of the Taxing Judge has beeu approved 
in the Division Bench case of Khiri Chand 
Mahtoji v. Mt . Maghni 5 Pat 496, 16 and is, 
therefore, binding upon me. It is true it was 
referred to with approval, but it does not 
necessarily thereby become a binding autho¬ 
rity, unless the question to be decided by the 
Division Bench was identical with the ques¬ 
tion decided in the miscellaneous judicial case. 
If I understand rightly Khiri Chand Mahton 
v. Mt. Mcghni™ it was a case of a very diffe¬ 
rent character. The plaintiff was a Hindu 
widow, and she claimed that she had already 
succeeded to the property of her deceased 
husband, and that defendant 1 , widow of a 
brother of her husband’s who had died, she 
said, while joint with him, was entitled only 
to maintenance. The first relief asked for was 
a declaration that the disputed properties 
formed part of the plaintiff’s inheritance, and 
defendant l had no title thereto and no right 
to transfer the same. The second relief asked 
for was that on determination of relief No. 1 
it might be held that defendant 1 had no right 
to execute a particular sale-deed in favour of 
defendant 2 , it had not affected the title of 
the plaintiff, nor had defendant 2 acquired any 
right thereby. It was held that this was a suit 
for declaration and consequential relief. But 
here the suit was plainly for a declaration of 
plaintiff s present title as heir, and as conse¬ 
quential to and flowing therefrom a declara¬ 
tion that a sale of that property by some one 
else was void. The second declaration, as has 
been held in a number of decisions, was 
regarded as involving by implication cancel¬ 
lation of the document, and so was substantial 
and immediate relief, and it was clearly directly 
consequential upon the declaration of the 
plaintiff s title. It seems to me that the 
questions decided in that cose hear no relation 
to the problem now under consideration. It 
cannot be used as an authority upon tho 
question. I hold then that in the case where 
the declaration of tho plaintiff's reversionary 
interest is expressly asked for as an indepen¬ 
dent declaration the suit is ono merely for 
two declarations, and tho court-fee payable is 

Let us apply the conclusions I have arrived 
at to the case under examination. To which 
typo does it belong? Were two declarations . 
asked for or one ? I have no hesitation upon 
a construction of the plaint in holding that it 
\vas_an ordinar y suit unde r s.42, Illust. (o), 

A ' L ®^" 92G Pat - 453 : 6 498 : 08 
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Specific Relief Act. The Court, it is true, was 
asked to adjudicate and decide that the plain¬ 
tiffs are the next reversioners, but that was 
only incidental to the main relief asked for, 
namely, that the sale was not binding upon 
the reversionary body. Not only was there no 
prayer for a specific declaration upon the first 
point, but the plaint nowhere contained any 
allegation that the plaintiffs’ title as rever¬ 
sioners had been challenged. The court-fee 
payable upon- the memorandum of appeal in 
this Court is Rs. 15 . 

R-K. Order accordingly % 

A. I. R. (32) 1945 Patna 86 

Meredith J. 

Suraj Narain Gupta — Petitioner 

v. 

Sarosi Bala Devi and others — 

Opposite Party . 

Testamentary Suit No. 1 of 1944, Decided on 11th 
May 1944. 

Court-fees Act, 1870 (as amended by Bihar 
Court-fees War Surcharge (Amendment) Act 9 
of 1943), S. 19-1 — Court-fee is payable not on 
application but on grant of probate according to 
law in force at time of grant. 

The fee on a probate is payable not upon the ap¬ 
plication but as a condition precedent to the grant of 
probate and consequently the crucial time for calculat¬ 
ing the amount of court-fee would be the time when 
probate is granted. The fee payable must be determin¬ 
ed upon the law as it stands at the time of theorder 
granting probate : (’24) 11 A. I. R. 1924 Cal. 987, 
ExpL, and Dissent .; (’44) 31 A. I. R. 1944 All. 119 
and (’27) 14 A.l.R. 1927 Bom. 643, Foil. 

[P 86 C 2) 

S. C. Maeumdar and S. K. Mazumdar — 

for Petitioner. 

Advocate-General — for the Crown. 

Order— This matter has been referred to 
me as Taxing Judge under 6. 5, Court-fees 
Act. On 28th February 1943, an application for 
probate of a will was filed in this Court. 
Under R. 4, chap. 11 , p.65 of the High Court 
Rules the application has to be accompanied 
by a certificate of the Registrar as to duty 
having been paid. The duty in accordance 
with the Court-fees Act as it then stood, 
Art. 11, Sch. l, was paid, and the Registrar 
gave the necessary certificate. On 1 st Decem¬ 
ber 1943, before probate had been granted, the 
Bihar Court-fees (War Surcharge Amend¬ 
ment) Act, 1943, (Act 9 of 1943) came into 
force, uud S. 2 of that Act provided : 

“ Notwithstanding anything contained in the 
Court-fees Act, 1870, as amended from time to time 
in its application to Bihar (hereinafter called the 
principal Act), all fees leviable under the principal 
Act shall be increased by a surcharge at the rates 
specified in the schedule annexed hereto." 

On 22nd March 1944, when this Act was in 
force, an order was made for the grant of pro¬ 


bate, but probate was not actually issued 
because the office raised the question whether 
an additional fee was due by reason of the 
amending Act. 

The question for decision is whether the 
court-fee payable is to be determined under 
the old Act,or under the amending Act. That 
involves the question—when was the fee levi¬ 
able? What was the crucial date for the pay¬ 
ment of the fee ? That in turn depends upon 
the interpretation of s. 19-1, Court-fees Act, 
read, of course, with S. 4, which provides, inter 
alia, that no document of any of the kinds 
specified in Sch. l or sch. 2 to this Act an- 
nexed, as chargeable with fees, shall be fur- 
nished by the High Court, unless in respect of 
such document there be paid a fee of an 
amount not less than that indicated by either 
of the said schedules as the proper fee for 
such document. 

Section 19-1 provides in effect that no order 
granting probate shall be made upon an ap¬ 
plication for such grant until the Court is 
satisfied that the fee mentioned in No. 11 of 
Sch. 1 has been paid. 

The effecto f these provisions seems to mej 
to make the fee payable not upon the appli-l 
cation but as a condition precedent to the] 
grant of probate, and consequently the crucial 
time would bo the time probate is granted. In 
this view the fee payable must be determined 
upon the law as it stands at the time of the 
order granting probate, and therefore the en¬ 
hanced fee in the present case is payable. The 
High Court rule to which I have referred is 
only an administrative rule made for conve¬ 
nience, and does not, in my judgment, affect 
the position. 

Mr. S. C. Mazumdar for the applicant re¬ 
lies upon Nahapiet v. Secretary of State 
(A. I. R. 1924 Cal. 987 1 ) where a contrary view 
was taken, but with respect I find the reason¬ 
ing of the learned Judges in that case uncon¬ 
vincing, and in any event they were dealing 
with the Bengal Court-fees Act, 1922, which 
contains a provision in S. 17 directly govern¬ 
ing the matter, namely: 

"Nothing in this Act 6hall apply to any probate, 
letters of administration, or certificate in respect of 
which the foe payable under the law for the tune 
being in force has been paid prior to tho commence¬ 
ment of this Act but which have not issued." 

There is no corresponding provision in the 
Bihar Court-fees (War Surcharge Amendment) 
Act, and, therefore, this case cannot bo accep¬ 
ted as an authority. 

Not only that, but it has been expressly dis¬ 
sented from by the learned Taxing ® 

the Bombay High Court in Gangaram Til - 
lockcha nd v. Chief Co ntrolling R evenue 

1. (’24) 11 A.l.R. 1924 Cal. 987 : 81 1.O. 761. 
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Authority (A.I.B. 1927 Bom.643 2 ). The reason¬ 
ing of the learned Judge in that case appears 
to me sound and cogent, and I would adopt 
it. I may mention that recently in Allahabad 
in a case relating to the corresponding enact¬ 
ment in the United Provinces for enhance¬ 
ment of court-fees owing to war conditions 
the Bombay view was followed in preference 
to that taken in Calcutta. I refer to In the 
goods of William Beechey (a.i.r. 1944 ALL. 
119 1 ). 

My decision is that the additional court- 
fees leviable under the War Surcharge Amend¬ 
ment Act must be paid,and the probate must 
not be issued to the applicant until those fees 
have been paid. 

B.K. Order accordingly . 

2. 027) 14 A. I. R. 1927 Bom. 643 : 52 Borm 61: 
106 I. C. 66. 

3. (’44) 31 A.I.R. 1944 All. 119 : I.L.R. (1944) All. 
229 : 213 I. C. 162. 
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Fazl Ali C. J. and Beevor J. 
Dulhin Nandkumari Devi — Appellant 

V. 

Mt. Bulkan Devi and others _ 

Respondents; 
Not. 109 and 136 Of 1942, Decided on 
14th April 1944, from original decree of Sub-Judce 
1st Court, Arrah, D/- 11th July 1942. 

(a) Hindu law _ Joint family — Joint family 
property — Separate property of member when 
may become joint family propeny-Joint family 

{h A V an u •“ — Fa . thcr getting son's name 
entered with his own in documents relating to 

his separately acquired property _ Father’s 

separate property if may be treated as joint 
family property. 

Property, which was originally the separate or 

™l f aC 2!! red Prop®* 1 * 0, ft member of a joint family, 
may become joint family property if it has boon 

wi h“ 7 T n V £!“, ml ° th0 oommon 

tbe ?•»“ d0 “i»(5 all separate claims 

upon it. Where the father and son were the only 
coparceners in the joint family and the father got 

Sou" I ♦““*? l nter ® d wilh hi * own the docn- 
mnst bis seif-ae^uired property the father 

whirl 10 baV ? ,nlended to benefit his son 

r bi i h .—^ mean ‘bat he intended to hold the 

m”K tahen , t/h h hU v. BOn * lD 0ther words bo 
S“ 10 , hav « thrown bis separately ac¬ 
quired property voluntarily into tho common stock. 

. , [P 89 0 1,2) 

if 

i“»> <*“>y 

Tnth^m “f 81 * 11 a ^ntiol “other if that mothc* 
property or ooparcenary property!* 


in which any new male member introduced into the 
joint family wiU take an interest by birth or adop¬ 
tion : (’43) 30 A. I. R. 1943 P. C. 196 and ('42> 29 
A. I. R. 1942 Nag. 19, Bel. on. [P 89 C 2) 

(c) Hindu law—Joint family—Sole surviving 
male member — Power of, to alienate family 
property. 

So long as there is only one surviving male mem¬ 
ber of the Hindu joint fumily his power of alienating 
the family property is unrestricted. [P 90 C 1] 

(d) Hindu Women's Rights to Property Act 
(1937, as amended in 1938), S. 3 (1) and (2) — 
Scope of. 

Sections 3 (1) and 3 (2) taken together are intended 
to be exhaustive of the possible circumstances in 
which a male Hindu may die intestate leaving pro¬ 
perty or an interest in property. [P 91 C 1) 

(e) Hindu Women's Rights to Property Act 
(1937, as amended in 1938), S. 3 (2) — Words 
"interest in Hindu joint family property" in 
S. 3 (2)—Meaning of. 

The words “an interest in a Hindu joint family 
property" in S. 3 (2) do not refer merely to property 
bearing a particular character which character is 
determined by the manner in which the intestate or 
his predeceased coparceners acquired their title to 
the property though the words “Hindu joint family 
property" alone may refer to property bearing such 
particular character. The addition of the words “an 
interest in" shows that the whole phrase “an inter¬ 
est in a Hindu joint family property" has a reference 
also to the mode of possession or enjoyment of that 
property. ' [P 91 C 1] 

(f) Hindu Women’s Rights to Property Act 
(1937, as amended in 1938), S. 3 (l) — Words 
“separate property" in S. 3 (1)—Meaning of. 

The words “separate property" in S. 3 (1) have a 
reference to the mode of possession or enjoyment. 
In other words the phrase "separate property" in 
S. 3 ll) ie contrasted not with the words "joint 
family property" in S. 3 (2) but with the words "an 
interest in a Hindu joint family property", laying 
particular emphasis on the word "interest". The solo 
surviving coparcener of a MiUkshara joint Hindu 
family has not merely an interest in the property, 
but holds tho property exclusively or separately what¬ 
ever its character. Accordingly the words “separate 
property" in S. 3 1) must be taken to mean property 
which the intestate held separately, in the sense that 
be hold it without the participation of other copar- 
ceners. [p 91 c 1] 

M,l?l Hindu Women ’ s Rights to Property Act 
(1937 as amended in 1938», S. 3 il| and (3) — 
Words same share as son” in S. 3 (1.—Mean¬ 
ly of — AT sole surviving coparcener of joint 
Hindu family dying leaving widow, widowed 
daughter-in-law and daughters — Widow and 
widowed daughter-in-law each takes half pro- 
perty, r 

1 he words “tho 6ame share as a son" in S. 3 (1) 
mean tho same share as if she were a son". 

V tK 1 Cl> 91 0 

family k i BQrvi ™K coparcener of a joint Hindu 
tomily had a son who predeoeased him. AJ died 

kf Wld< ? w * three daughters and tho widow of 

bis predeceased son : 

chf^ W .‘ h f at 1 N 'i* T? 0 " took under s - 8 (1) same 
share as if she had been a son, and the widow of the 

predeceased son inherited undor proviso U) to S.8I1) 

“ i h 3 e man ° er M a 8 °a o* N. Thus N's. widow 
and widowed daughter-in-law each took half the 

thmn’.M U ?- der j- 8 W the interests devolving on 
them were limited internets, known ns.the Hindu 
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widow’s estate, provided that each of them had the 
same right of claiming partition as a male owner. 

[P 91 C 2] 

(h) Hindu Women’s Rights to Property Act 
(1937, as amended in 1938), S. 3 (1), Proviso 1 
— Predeceased son need not have had son in 
order that his widow may claim under proviso. 

Proviso (1) to S. 3 (1) does not require that the 
predeceased son of the intestate should have had a 
son, whether that son survived him or not, before 
the widow of 6uch a predeceased son could claim 
under that proviso. [P 91 C 2] 

(i) Hindu Women's Rights to Property Act 
(1937, as amended in 1938), S. 3 (1) and S. 3 (1), 
Proviso 1 — S. 3 (1) and proviso 1 apply only 
when male Hindu dies and not when female 
Hindu dies — Proviso does not extend scope of 
Section 3 (1). 

The reference in S. 3 (1) to “his widow" shows 
that the words "a Hindu" in S. 3 (1) mean a male 
Hindu and do not include the case of a female 
Hindu. Section 3 (1) therefore applies only when a 
male Hindu dies - and has no application on the 
death of a female Hindu. Proviso 1 cannot be read 
as an independent provision of law so as to extend 
the scope of the main sub-section. The proviso, 
therefore, can only take effect on the death of a 
male Hindu and not on the death of a woman. 
Accordingly a widowed daughter-in-law is entitled 
to take a share under proviso 1 on the death of her 
sole surviving father-in-law but not on the death of 
his widow : (1910) L. It. P. 57, Approved. 

[P 92 C 1, 2] 

(j) Civil P. C. (1908), O. 7, R. 7 and O. 41, 
R. 33 — Plaintiff’s claim to certain property as 
her father's heir negatived by trial Court — 
Pending appeal one of defendants dying and 
plaintiff becoming entitled to share in suit pro¬ 
perty as her heir — Plaintiff’s fresh rights held 
could not be declared in suit as brought. 

N the sole surviving coparcener of a joint Hindu 
family died leaving his widow A, a daughter B and 
a widowed daughter-in-law C. The daughter B 
brought a suit against A and C for a declaration 
that she was entitled to the suit property left by 
her deceased father N as his heir. Her claim was 
dismissed as it was found that A and C only were 
entitled to share equally the property left by N. 
During the pendency of the appeal by B her mother 
A died and B became entitled to a share in the suit 
property as her heir. B therefore claimed a declara¬ 
tion of her rights to the suit property as heir of A : 

, Held that it would not be proper to grant to B 
a decree declaratory of her fresh rights as heir of A 
in a suit brought for a declaration of entirely differ¬ 
ent rights which 6he claimed during A's lifetime, 
even though the rights claimed in the 6uit and the 
rights which had subsequently accrued to her related 
to the same property. [P 92 C 2] 

(k) Hindu law—Joint family—Coparceners— 
Nature of interest of, in family property. 

In a Mitakshara Hindu joint family having more 
than one coparcener, no coparcener has a defined 
share prior to partition. He has merely an interest 
in the joint family or coparcenary property. 

[P 91 C 1] 

Eajcshicari Pd. and M. N. Pal — 

for Appellant. 

Janak Kisliore , G. C. Mukherji , G. N. Sahaij , 
B. K. Singh , B. N. Bhagat , S. SaJiay and 
G. Prasad — for Respondents. 

Beevor J. — These two appeals, both filed 
by Dulhin Nandkumari Devi, arise out of two 


suits involving claims to property which arose 
on the death of one Babu Narayan Sao who 
died on 10 th or llth September 1938. Although 
there are certain disputed questions of fact, the 
main question which has been argued in these 
appeals relates to the meaning of the provisions 
of the Hindu Women’s Rights to Property Act, 
1937 (18 of 1937) as amended by Act 11 of 1938 
and its application to the facts of these cases. 
Narayan Sao had one son Rainji who pre¬ 
deceased him in 1937, and when he died he 
left the following persons whose claims to the 
property formed the subject-matter of this 
litigation: (l) A widow, Bulkan Devi, (2) 
three daughters, Ram Kumari Devi, Nand¬ 
kumari Devi and Sabitri Devi, and (3) Rama 
Devi, the widow of his pre-deceased son 
Ramji. Admittedly at the time of Narayan 
Sao’s death he was the sole surviving copar¬ 
cener of the joint Hindu family of which his 
son was also a coparcener until his death in 
1937, and it is not the case of any of the par. 
ties that there was any posthumus son or any 
possibility that after the death of Narayan 
Sao a further coparcener could be introduced 
into that family by adoption or otherwise. 

Soon after the death of Narayan Sao, dis¬ 
putes arose between the ladies of the family 
named above over the proj)erty left by Nara¬ 
yan Sao. Ram Devi brought Title Suit No. 12 
of 1940 in forma pauperis claiming that Bul¬ 
kan Devi was not the widow of Narayan Sao 
but of his elder brother and claiming the 
entire properties in suit valued at over three 
lacs of rupees as the sole heir of Narayan Sao. 
She claimed alternatively that if Bulkan Devi 
were held entitled to a share as the widow of 
Narayan Sao, her share might be partitioned. 
The trial Court held that Bulkan Devi was 
widow of Narayan Sao and deoreed the suit 
of Rama Devi for half share in the properties 
and for partition of that share. Rama Devi 
did not appeal against that decision and has 
not in this Court disputed the finding that 
Bulkan Devi was widow of Narayan Sao. 
Nandkumari Devi brought Title Suit No. 16 of 
1939 for a declaration that she and her two 
sisters were the heirs of Narayan Sao and as 
such entitled to the properties which, she 
claimed, were in their possession. This suit 
was dismissed by the lower Court. Of the two 
appeals filed by Dulhin Nandkumari Devi* 
Appeal No. 109 arises out of Title Suit No. 15 
of 1939 and Appeal No. 136 out of Title No. 12 
of 1940. I have already mentioned that the 
lower Court held that Bulkan Devi was widow 
of Narayan Sao and this finding has not 
been disputed at the hearing of these appeals. 
Bulkan Devi however died during the pen¬ 
dency of these appeals in September 1948. la 
the lower Court it was also contended on be- 
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half of the present appellant that Rama Devi 
had married again but the finding of the 
lower Court was against the appellant on this 
point, and 6he has not pressed this contention 
again on appeal. The main question for deci¬ 
sion in these appeals is whether on the death 
of Narayan Sao, Rama Devi was entitled to 
succeed to a share in the property under the 
provisions of S. 3 (l), Hindu Women's Rights 
to Property Act, 1937, as amended in 1938. 
This section runs as follows: 

"3. (1) When a Hindu governed by tbcDayabhnga 
School of Hindu law dies intestate leaving any pro¬ 
perty, and when a Hindu governed by any other 
school of Hindu law or by customary law dies in¬ 
testate leaving separate property, his widow, or if 
there is more than one widow all his widows, together, 
shall, subject to the provisions of sub-s. (3), be enti¬ 
tled in respect of property in respect of which he 
dies intestate to the same share as a son : 

Provided that tho widow of a predeceased son 
shall inherit in like manner as a son if there is no 
son surviving of such predeceased son, and shall in¬ 
herit in like manner as a son’s son if there is surviv¬ 
ing a son or son’s son of such predeceased son ; 

Provided further that the same provision shall 
apply mutatis mutandis to the widow of a predeceas¬ 
ed son of a predeceased son.” 

^The parties in this case are admittedly 
governed by the Mitakahara School of Hindu 
Law. The first contention of Mr. L. K. Jha 
on behalf of the appellant is that the property 
in question was joint family property while 
Narayan Sao’s son was alive and that it did 
not lose its character after the death of that 
son and, therefore, it was not separate pro. 
perty for the purpose of S. 8 (x) of that Act. 

At will be beat in my opinion to determine 
lirst the character of the property during the 
ufe-timo of Narayan Sao’s son. The learned 
Subordinate Judge has held that the proper¬ 
ties were the separate properties of Narayan 

« / v I ? ason3 for thia conclusion were: 
first, that Narayan Sao was the sole earning 
member of the family, the son being too young, 
to>earn; and secondly, that the only property 
which was shown by the evidence to have 
£ arayan Sao £rom his ^er con- 

shnTf? f W0 h0U60S and there was nothing to 
show that any income was received from those 

two houses. He referred to the fact that “some 
stand lhe of “» inventories" 

corpora ted with himself" Now it , m ' 


thrown by him into the common stock with 
the intention of abandoning all separate claims 
upon it; and he has, therefore, failed to con- 
sider whether Narayan Sao dealt in this way 
with his separately acquired property. It seems 
to me important to notice that there was no 
other coparcener in the joint family besides 
Narayan Sao and his son. Had there been 
other coparceners in the family such as brothers 
or cousins of Narayan Sao and their descen¬ 
dants, then Narayan Sao’s action in getting his 
son’s name entered with his own in the docu¬ 
ments relating to property would have been 
intelligible, if he bad desired to keep his sepa¬ 
rately acquired property for himself and his 
son as against other coparceners of the joint 
family; but as Narayan Sao and his son were 
the only coparceners, there could, I think, be 
no intelligible reason for Narayan Sao to get 
his son’s name entered with his own in the 
documents relating to the properties unless he 
intended to benefit his son by that action, 
and I, therefore, come to the conclusion that 
Narayan Sao’s action showed that he intended 
to benefit his son in this Way; and this can 
only mean that he intended to hold the pro¬ 
perty jointly with his son. In other words, he 
threw his separately acquired properties volun¬ 
tarily into the common stock. All the property, 
therefore, became joint family property during 
the life-time of Narayan Sao’s son. Mr. L. K°. 
Jha for the appellant urged that the character 
of the property was not changed after the 
death of Narayan Sao’s son and he, therefore, 
contends that the property in question was not 
separate property within section 3 (l), Hindu 
” omen’s Rights to Property Act. The nature 
of a Hindu joint family has very recently 
been considered by the Judicial Committee of 
the Privy Council in A. I. R. 1948 P. o. 196 1 in 
whtch at p. 199 they cited with approval the 
following passage from a judgment of the 

I* °e P 24 Hlgh C ° Urt iQ A - I R - 1942 Nag. 19 3 at 

i 4 J“ Clear that a Hindu cannot, 
be finally brought to an end while it « JLibte,n 

faniir ° r a T il add a mal ° to it. ThJ 

family cannot be at an end while thore is still a 

potential mother if that mother in the way ofnSre 

r m the way of law brings in a new male mombor.” 

It follows that although there may bo at a 

of aHted 6 '? ° D ? survivin 8 ^Parcener 

“Ln ® ,nd ? J° ,nt family there may still be 

veZ" ° r ,,c °P arce »ary pro- 

any new maIe “ember in- 

to££?h?w t 6 JOln ‘ family wiU teke « 

interest by birth or adoption. At tho same 1 
timejtjsjveUjettled that so long as there 

1 116 4 - 3) 70 ) i A ’F^8 43 o ^ C T ie8: LL B - (M«> Bom. 
BhikWe A : ( ,? 8 . 2 i L 2I “ l - S* SO? (P : o.), Anant 
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is only one surviving male member of the 
Hindu joint family his power of alienating 
the family property is unrestricted. 

Mr. L. K. Jha's argument is that “separate 
property’' in S. 3 (l), Hindu Women’s Rights 
to Property Act is contrasted with “joint 
family proj>erty” or “coparcenary property” 
as described above. We have to decide what 
is the meaning of the words “separate pro- 
perty” in section 3 (l). There are undoubtedly 
great difficulties in applying accurately Eng¬ 
lish words to the concepts of Hindu law, a 
difficulty which was keenly felt by Beaman J., 
and expressed in his judgment reported in 32 
Bom. 479 s at p. 469, et seq . Mr. L. K. Jha 
stated that, so far as he knew, there is no 
single Sanskrit word or phrase in the Hindu 
law texts which covers “separate property” os 
opposed to “joint family property” or “co¬ 
parcenary property,” and also that there ap¬ 
pears to be no single Sanskrit word or phrase 
for 1 joint family property” or coparcenary 
property” which i9 wider than apratibandha 
daya (unobstructed heritage). The word “sepa¬ 
rate” has certainly been used in a number of 
reported decisions of the High Courts and of the 
Privy Council as contrasted with joint family 
property or coparcenary property, but the 
meaning of the word as used in those decisions is 
to be ascertained from the context, with parti¬ 
cular reference to the questions which were 
actually for decision in those cases. The word 
“separate” has, however, also been used in 
another sense, as for example by Phear J. in 

20 w. R. 189 4 when he stated: 

“The distinction between joint and separate pro¬ 
perty under the Mitakshara law is of a temporary, 
not of an abiding, character. Property is joint when 
it belongs to all the members of a joint family; and 
separate when it belongs only to one member As 
long as it is separate and in the condition of self- 
acquired property, the holder has no one to consult 
in regard to the disposal of it except himself." 

It is easy to show that the word “separate” 
has not been consistently used by modern 
writers on Hindu law, for example, in Mulla s 
Principles of Hindu Law, Edn. 9, 1940, S. 230 
headed “separate property” he includes in 
separate property under heading No. 7 pro¬ 
perty held by a sole surviving coparcener when 
there is no widow in existence who has power 
to adopt.” On the other hand, in S. 257 he 
states that a person who for the time being 
is the sole surviving coparcener is entitled to 
dispose of the coparcenary property as if it were 
his separate property. Again in Sarbadhikari s 
Tagore Law Lectures on the Principles of the 
Hindu Law of Inheritance, Edn. 2 at p. C44 it 
is stated :__ _ b 

3. (’081 32 Bom. 479, Karsandas Dharamsey v. 

Gangabai. , 

4. (*73) 20 W. R. 189, Rajah Ram Narain bingh v. 

Pertum Singh. 


“But by the nature of the case, the joint family 
must commence, and also must end, when it does 
end, in an individual who holds the property in a 
separate condition.” 

Again Mayne in his Hindu Law and Usage, 
Edn. 10, S. 285, at p. 365 stated : 

“Property which a man takes at a partition will be 
his separate property as regards those from whom he 
has severed but will be ancestral property os regards 
his own issue. So, too, family property vested in the 
last surviving male member of a coparcenary will be 
his separate property subject to its becoming at any 
moment coparcenary property when he has a male 
issue or when an adoption is made to him or to a 
predeceased coparcener in the family." 

We have, however, not to determine in 
what sense Judges or text writers have used 
the words “separate property,” but to decide 
in what sense these words have been used by 
the Legislature in the Hindu Women’e Rights 
to Property Act. These words do not seem to 
have been used in previous Acts of the Legis- 
lature dealing with Hindu law, unless an 
exception is to be made in the case of S. 8, 
Hindu Gains of Learning Act, 1930 (Act 80 of 

1930) which begins with the words 
“Notwithstanding any custom, rule or interpretation 
of the Hindu law, no gains of learning shall be held 
not to be the exclusive and separate property of the 
acquirer merely by reason of. ..." 

I am very doubtful whether it is permissible 
to construe this Act together with the Hindu 
Women’s Rights to Property Act as being in 
pari materia, hut if it were permissible to do 
so, the use of the word "exclusive” in the 
section quoted would suggest that property 
might be separate though it was not the ex- 
elusive property of the acquirer. 


In order to ascertain the meaning of the 
k'Ords "separate property" in S. 3 (l), Hindu 
Vomen’s Rights to Property Act we are enti¬ 
led, in fact we are bound, to consider the Act 
a a whole and, therefore, to consider whether 
ither portions of the Act throw any light on 
he meaning of S. 3 (l). The preamble of the 
let runs : “Whereas it is expedient to amend 
he Hindu law to give better rights to women 
n respect of property.” Mr. L. K. Jha pointed 
.ut that when the last surviving coparcener of 
k Mitakshara joint Hindu family dies leaving 
k widow, the widow takes the estate under the 
ixisting Hindu law, and he urged that there 
vas no necessity to give her hotter rights in 
iuch a case and that, therefore, it was found 
innecessary to provide for such a case m 
5 . 3 (1) of the Act. In this argument he has 
gnored any claims of a widowed daughter¬ 
ly, law; and he was unable to suggest any rea- 
ion why a widowed daughter-in-law should 
je given a share in the self-acquired property 
)f her father-in-law (which had not lost its 
jharacter and had been merged in the joint 
iamily property), and yet should he denied 
my share in the joint family or coparcenary 
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property left by the last surviving coparcener. 
Hi3 argument really is that “separate pro¬ 
perty” in S. 3 (l) is a description of property 
bearing a particular character, which character 
is determined by the manner in which the 
intestate or his predeceased coparceners ac¬ 
quired their title to the property. The alter¬ 
native interpretation of these words is that 
they refer not to the character of the property 
itself, but to the mode in which the intestate 
possessed or enjoyed it. If this interpretation 
is correct, the words “separate property" mean 
property which the intestate possessed or en¬ 
joyed separately, i.e., without other coparce¬ 
ners participating with him. In a Mitakshara 
(Hindu joint family having more than one 
coparcener, no coparcener has a defined share 
prior to partition. He has merely an interest 
in the joint family or coparcenary property. 
Section 8 ( 2 ) of the Act runs: 

“When a Hindu governed by any school of Hindu 
law other than the Dayabhaga School or by custo¬ 
mary law dies having at the time of his death an 
interest in a Hindu joint family property, his widow 
shall, subject to the provisions of sub-s. (3), have in 
the property the same interest as he himself had. 1 * 

It seems to me that Ss. 3 (l) and 3 ( 2 ) taken 
together are intended to be exhaustive of the 
possible circumstances in which a male Hindu 
may die intestate leaving property or an 
interest in property. It will be noticed that 
the words an interest in a Hindu joint family 
property in 8. 3 ( 2 ) do not refer merely to 
property bearing a particular character, as 
described above though the words "Hindu 
joint family property” alone may refer to 
property bearing 6uch particular character. 
Ine addition of the words “an interest in” 
shovra that the whole phrase "an interest in a 
Hindu joint family property” has a reference 
also to the mode of possession or enjoyment 
of ffiat property. I think it is natural to con- 
elude that the words “separate property” in 
8. 8 ( 1 ) also have a reference to the mode of 
Possession or enjoyment. In other words the 
Phrase separate property” in s. 8 ( 1 ) is con. 
trasted not with the words “joint family pro- 
perty in S. 3 ( 2 ) but with the words “an 
interest in a Hindu joint family property” 

f^ g ^ rt,cu ) ar emphasis on the word “inter’ 

Miioi, k^ 0 80 6 Burvivin g coparcener of a 

fn Uiteres?'Tk Hbldu famUy has not merely 
ner v property - but h oWs the pro 

character T y ^ , Separately whatever its 

aion £ t ^ ref0rGl to tbe oonclu- 

e 3 (if LI WOrdS Property” i n 

8.3 ( 1 ) mean property which the intitate 

held separately, m the sense that he held it 

W!^ut the participation of other co^rfenere 

Ate next contention of Mr L K Thn. 


are given by means of a proviso to the main 
portion of the sub-section, (which give3 rights 
to the widow of the intestate) the existence of 
such a widow is a condition precedent to the 
accrual of any right to the widow of a pre¬ 
deceased son under the proviso. It is not 
necessary, however, to consider this point in 
the present case because there was actually a 
widow of Narayan Sao, viz., Bulkan Devi, and 
the condition, if actually necessary, has been 
fulfilled. The next contention of Mr. L. K. Jha 
is based oh the words in S. 3 (1) : 


“His widow . .. shall .... be entitled in respect of 
property in respect of which he dies intestate to the 
same share as a son.” 

His first argument in this connexion may be 
summarised iq the following form : If the in. 
testate left no son, there was no son to take a 
share; a son, therefore, takes no share; the 
widow takes the same share as a son, which 
in this case is nil. This argument is ingenious, 
but in my opinion quite unsound. Mr. L. JK. 
Jha's alternative argument is that if we as¬ 
sume the existence of a 6on, one share must 
be reserved for this son whose existence we 
have assumed and, therefore, the widow even 
in the absence of any widow of a predeceased 
son will take only half the property. This 
argument is, in my opinion, equally invalid. 
I think it is quite clear that the words "the 
same share as a son” in s. 3 (l) mean “ the 
Bame share as if she were a son.” 

Mr. L. K. Jha also at one stage of his argu¬ 
ment suggested that the wording of proviso ( 1 ) 
to s. 3 ( 1 ) required that the predeceased son 
of the intestate should have had a son whether 
that son survived him or not before the widow 
of such a predeceased son could claim under 
that proviso. He did not, however, press this 
point when we indicated that we were not dis¬ 
posed to accept this contention. Having dealt 
now with the questions of law raised on behalf 
of the appellant, the application of the Hindu 
Women s Rights to Property Act to the pro- 
per y in question on the death of Narayan Sao 
is clear. Bulkan Devi as widow took under 
8 . 3 ( 1 ) the same share as if she had been a 
son and Rama Devi, the widow of Ramji the 
predeceased son of Narayan Sao, inherited 
under proviso ( 1 ) to that sub-section in the like 
manner as a son of Narayan Sao, as Ramjii 
left no son. 1 bus, Bulkan Devi and Rama 

JnheTf ha *' f th ® Pr0p6rty - Under s - 8 <3) 

£5*/? ““interests devolving on Balkan! 
Deu and on Rama Devi are limited interests, 
^ Hindu women's estate, provided 

“ o£ them ba ® same right of claim- 
,D ^p£ ar ^ 10n ns a male owner. 

These findings are sufficient to dispose of 
Titlo Appal No. 136, but in Title Appeal n^ioq 
certa further points he™ been 
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to the death of the widow, Bulkan Devi, during 
the pendency of the appeals. It is urged on 
behalf of the appellant that even if she and 
her sisters had no title in respect of this pro- 
perty during the life-time of Bulkan Devi, 
the share taken by Bulkan Devi as widow of 
Narayan Sao came to the appellant and her 
two sisters after Bulkan Devi’s death and that 
therefore the appellant is at least entitled to a 
declaration of her right to one-sixth share in 
the property. As against this, on behalf of the 
respondent, Rama Devi, it is urged that (he 
appellant is not entitled to such a declaration 
for two reasons : first, that the rights, if any, 
which may have accrued to the appellant after 
the death of Bulkan Devi are outside the scope 
of Title Suit No. 15 of 1939 out of which Title 
Appeal No. 109 arises, and secondly, on the 
ground that on the death of Bulkan Devi the 
share which she took on the death of Narayan 
Sao passes to Rama Devi. The argument on 
behalf of Rama Devi in support of the second 
contention is that under proviso (l) to S.3 (l), 
Hindu Women's Rights to Property Act, the 
widow of a predeceased son shall inherit in like 
manner as a son if there is no son surviving of 
such predeceased son. In this case Ramji, the 
predeceased son of Narayan Sao, left no sur¬ 
viving son. It is urged that on the death of 
Narayan Sao’s widow a son of Narayan Sao 
would have had a prior right to inherit the 
estate as against the daughters, i.e., the appel- 
lant and her sisters. It is therefore contended 
that under proviso (l) to S. 3 (l) Ram Devi 
also has such a prior right. This argument is 
in my opinion fallacious. The main portion 
of S. 3 (l) runs : 

“When a Hindu governed by the Dayabbaga School 
of Hindu law dies intestate leaving any property and 
when a Hindu governed by any other school of Hindu 
law or by Customary law dies intestate leaving sepa¬ 
rate property, his widow, or if there is more than 
one widow all his widows together, shall, subject to 
the provisions of sub-s. (3) be entitled in respect of 
property in respect of which he dies intestate to the 
same share os a son." , 

The reference in this sub-section to "his widow’’ 
shows that the words “ a Hindu ” in that sub¬ 
section mean a male Hindu and do not in¬ 
clude the case of a female Hindu. Section 3 (l), 
therefore, applies only when a male Hindu 
dies and has no application on the death of a 
female Hindu. The claim of Rama Devi is 
made under proviso (l) to S.3 (l). The proviso 
cannot be read as an independent provision of 
the law so as to extend the scope of the main 
sub-section (sub-s. (l)): vide (1910) L. R. P. 67 5 
at p. 125. The proviso therefore can only take 
effect on the death of a male Hindu and not 
on the death of a woman. Rama Devi was, 
therefore, entitled to take a share under that 


A. I. R. 

proviso on the death of Narayan Sao but notj 
on the death of Bulkan Devi. 

It seems clear, therefore, that on the death 
of Bulkan Devi the half share in the properties 
held by her passed to the appellant and her 
two sisters. The appellant and her sisters, 
however, had no right so long as Bulkan Devi 
was alive and the appellant's suit was framed 
to obtain a declaration of rights which she 
claimed during the life-time of Bulkan Devi. 
On that point she has failed. It is true that by 
reason of the death of Bulkan Devi she has 
now a fresh cause of action giving her fresh 
rights. I do not, however, think that it would 
be proper to grant her a decree declaratory of 
such rights in a suit brought for a declaration 
of entirely different rights, even though it 
happens that the rights claimed in the suit 
and the rights which have subsequently ac¬ 
crued to her relate to the same property. For 
the above reasons both appeals fail and are 
dismissed with costs to the respondent, Mt. 
Rama Devi. There will be a single hearing 
fee for the two appeals to be calculated on the 
valuation of Appeal no. 109. 

Fazl Ali C. J. — I agree. 

G.N. Appeals dismissed. 
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Shearer J. 

Ranglal — Defendant 2 — Appellant 

v. 

Lakshmidhar Misra and others, Plain¬ 
tiffs and others, Defendants — 

Respondents. 

Appeal No. 13 of 1940, Decided on 24th Septem¬ 
ber 1943, (Cuttack Circuit) from appellate decree of 
Addl. Sub-Judge, Cuttack, D/- 12th September 1939. 

(a) Custom—Usage—Burning ground — Fact 
that dead bodies were also buried in burning 
ground held could not make it burial ground 

The fact that a burning ground was also used for 
the purpose of burying dead bodies cannot make it a 
burial ground also in the sense in which a Christian 
cemetery or a Muhammadan graveyard is when no 
portion of the burning ground was apparently 
marked of! for use as a burial ground by those com¬ 
munities, which were in the habit of burying and 
not burning their dead and the ground, in which 
such dead bodies were interred, was not consecrated 
ground, as is a Christian cemetery, nor were the 
relations of the persons buried there in the habit of 
performing religious ceremonies at their graves, as 
Mahomedans are in the habit of doing. [P 94 C 1) 

(b) Practice — Pleadings — Plaintiffs case in 
plaint wholly based on allegation that suit land 
was burning ground — Plaintiff cannot contend 
at trial that suit land was also graveyard. 

When the plaint did not contain anything to sug¬ 
gest that the land in suit was ft burial ground as 
well as a burning ground find the plaintiffs based 
their case wholly on the circumstance that the lanct 
in suit was a burning ground ftnd had been used as 
such for ft very long time it is not open to the plain- 


5. (1910) L. R. P. 57, R. v. Dibdin. 
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tiffs to contend at the trial, that the land in suit was 
also a graveyard. [P 04 C 1] 

(c) Custom—Usage — Burning ground — Im¬ 
plied dedication — Whether owner impliedly 
dedicated land to public to be used as burning 
ground — Test — Dedication if may be inferred 
from long user — Entry in record of rights of 
land as smasan—Value of—Landlord if may 
resume land used as burning ground by exchange. 

The test to be applied in deciding whether or not 
there has, in any particular case, been an implied 
dedication, of certain land by the owner to the public 
to be used as a burning ground, is to consider what 
acts have been done by the owner of the land and 
to see whether they are of such a nature as to pre¬ 
vent or estop him from exercising his full rights as 
owner of the land. From the fact that for a long time 
(since 1891 or earlier) residents of the village have been 
permitted to bum,or rather have not been prevented 
from burning, dead bodies on certain land in the 
village at the most it may be inferred that on every 
occasion when a dead body had to be cremated, the 
agent of the landlord granted the relations of the 
dead man a license to enter on the land and perform 
the cremation ceremony. But, even if the proprietor 
or his agents have, in the past, granted such licenses, 
there cannot possibly be any obligation on them to 
continue granting similar licenses in future : 33 Cal. 
1290, Approved; (‘34)21 A.I.R. 1934 All. 868 ,Expl. 

[P 94 C 2] 

An act on the part of the settlement officer, in 
making an entry of certain land in the village as 
smasan or burning ground in the record of rights, 

n , ot / rn ° unl to An act on the P art 0* the land¬ 
lord, dedicating the user of the land for a certain 
purpose to the general public or to a certain com- 
manity. It is incumbent on the Court to ascertain 

tinn! ! Xa w 7 took place during the settlement opera- 
tions, and to consider and decide whether anything 

uTJfiw 6 * d0D0 . b i r tbe proprietor of the village which, 

find to ‘° h L 3 dcd ' catin g the user of the 

and to the publio as a burning ground. [P 94 C 2; 

P 95 C 11 

'“PO^'ble to suggest that during the settle- 

1900 t Dron?£to M ^ plftCe betwcen 1890 and 
oualy ^ nd ' tbrou 8bout Orissa, spontane¬ 

ously dedicated land, id practically every vttlaire in 

grounds. On the contrary, all tbot they did was in 

St" ‘° * h ® C° Uector ‘bat they would 

d h , ? Dd “ hfld been reserved for use as 

"fa's ™”r 

hSbJiiS gVo"”®'’ 0r r "'i"* 

earlier In SE» 8 ? eraI P ubll ° flin co 1891 or 

and 1900 the lan/^ ent oper 5 li ? ns ^tweea 1890 
rights as smLan or ** record of 

proprietor with theCote"? K f °T 1 , In 1936 the 

* IS*? >» **« -e sasas r 

be inferred. * ^ a 0urm ng ground could 

wit? «ie / ojfctort* wniS ‘T" executed 
ttg^ound CUlm an? ***SUoiland a?! 

[P 95 0 2] 


B. K. Roy, B. N. Das and S. Mohanly — 

for Appellant. 

M. S. Rao — for I\jspondent. 

Judgment. — This appeal arises out of a 
suit, the subject-matter of which is 4.15 acres 
of land situated in Byree, a village in the 
Jaipur subdivision on the main railway line. 
The railway station at Byree is in the imme¬ 
diate vicinity of the land in suit, which is part 
of a larger area of 7.82 acres, which, in the 
record of rights, is recorded as a smasan or 
burning ground. The proprietors ‘of Byree is 
the Darpan estate, and, in 1936, the estate 
leased out the land in suit to one Baluram for 
the purpose of constructing a rice mill on it. 
Before granting the lease, the manager of the 
estate intimated to the Collector of Cuttack 
that the estate was prepared to set aside other- 
land for use as a burning ground. The Collec¬ 
tor caused a local enquiry to bo made, and 
was satisfied that no hardship would be caused 
to tho villagers of Byree by the exchange, and 
sanctioned the lease. Sometime previously, 
another rice mill had been constructed in 
Byree, and, curiously enough, the owners of 
that mill had also obtained a lease of a portion, 
but a much smaller portion, of this burning 
ground. One of the plaintiffs in the suit had 
an interest in this other mill; the other two 
plaintiffs were Hindu residents of Byree. The 
plaintiffs asked for a declaration that the land 
in suit belonged to the public of Byree, and it 
was not open to the landlord to lease any 
portion of it out. They also asked for an 
injunction to restrain the defendants from 
building on the land. The suit was dismissed 
by the learned Munsif of Jajpur, but, on 
appal, was decreed by tho learned Subordi- 
nate Judge. During the pendency of the suit, 
the defendants had completed the construction 
of their mill, and the learned Subordinate 
Judge made an order, directing that the 
buildings which they had constructed, should 
be demolished. 

, ? th °‘ ri f 1 ’ th ! Pontiffs adduced evidence 
to show that the dead body of one Binod Naik 

be p n .? ned in the lan <* « suit in 1934 or 
1935. Evidence was, also, led to show that, in 

Byree, there are Bauris, Sahara and Kandavas 

who bury theirdead, and that the dead-bodies of 

pereop belonging to these communities were 

land in suit. The learned 

tto^thS 8 t Jl ! dg A PrOC€Gded on the nssump- 

tion that tho land m suit was not merely a 
burning ground, but was, also, a burial ground, 

“ft. 11 the plaintiffs the reliefs for 
which they asked, relied on a number of deci¬ 
sions relating to Mahomedan grave-yards In 
doing so, the learned Subordinate Judge in 

, seriously “directed him¬ 
self. In the first place, it is quite dear that, 
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although the (lead body of Binod Naik and 
other dead bodies may have been buried in 
the land in suit, it is not H burial ground in 
the sense in which a Christian cemetery or a 
Mahomedan grave-yard is. No portion of it is 
apparently marked off for use as a burial 
ground by those communities, which are in 
the habit of burying and not burning their 
dead. The ground, in which such dead bodies 
are interred, is not consecrated ground, as is 
a Christian cemetery, nor are the relations of 
the persons* buried there in the habit of per¬ 
forming religious ceremonies at their graves, 
as Mahomedans are in the habit of doing. 
Secondly, the plaint did not contain anything 
to suggest that the land in suit was a burial 
ground as well as a burning ground. The 
plaintiffs based their case wholly on the cir¬ 
cumstance that the land in suit was a burning 
ground and hod been used as such for a very 
long time. It was, therefore, not open to the 
plaintiffs to contend, at the trial, that the 
land in suit was, also, a grave-yard, and that, 
on that ground, they were entitled to the 
injunction, for which they asked. In 4 C.L. J. 
343i Asutosh Mookerjee J., relying on certain 
decisions of the American Courts, held that 
the proprietor of land might dedicate the user 
of it to the Hindu public of the neighbourhood 
for use as a burning ground. That learned 
Judge there observed: 

“An implied dedication arises by operation of law 
from the acts of the owner and is really founded 
upon the principle of estoppel; it proceeds not upon 
the principle that a grant has actually been made, 
but rather on the principle that the owner having 
allowed the public to enjoy the user for any parti¬ 
cular purpose, is estopped from denying the right of 
the public to the enjoyment of such user.'* 

The conclusion, to which the learned Sub¬ 
ordinate Judge came was that, at least since 
1691, and possibly, from an earlier date, the 
villagers of Byree had been in the habit of 
burning dead bodies on the land in suit. He 
conceded that, since the construction of the 
railway station at Byree, dead bodies had also 
been burnt elsewhere; but he was satisfied, on 
the evidence, that dead bodies still continued 
to be burnt at times on this land. Mr. M. S. 
Rao, for the respondents, has drawn my atten¬ 
tion to an observation of Sulaiman C. J. in 
149 I. C. 797 2 at p. 801. That learned Chief 

Justice there observed : 

“If a place has been used as a graveyard or a burn¬ 
ing ghat for a sufficiently long time, there should be 
a presumption that it is dedicated property, and the 
grant is irrevocable.” 

The case, with which Sulaiman C. J., was 
dealing, was a case relating to a Mahomedan 

1. (’06) 33 Cal. 1290 : 4 C. L. J. 343, Chairman of 
the Howrah Municipality v. Khetra Krishna Mitra. 

2. (’34) 21 A.I.R. 1934 All. 868 : 57 All. 166 : 149 
I. C. 797, Sheo Raj v. Mudeer Khan. 


grave-yard, and the observation was in the 
nature of an obiter dictum. Moreover, it is 
not, I think, without significance that Sulai¬ 
man C. J. used the expression ‘burning ghat 1 2 
and not the expression ‘burning ground.' As 
pointed out by Sir Asutosh Mookerjee in 4 
c. L. J. 343 1 the test to be applied in deciding 
whether or not there has, in any particular 
case, been an implied dedication, is to considerl 
what acts have been done by the owner of the 
land and to see whether they are of such a 
nature as to prevent or estop him from exer- 
cising his full rights as owner of the land. In 
the case, with which Sir Asutosh Mookerjee 
had to deal, the owner of the land had put up 
certain buildings for the convenience of per¬ 
sons burning dead bodies at the ghat, and no 
question arose, or could possibly arise, as to 
his not having dedicated the land. What had 
really to be decided in that case was whether 
there had been a dedication of the entire 
ownership in the land, or merely of the right 
of user. In the present case, what acts on the 
part of the proprietor of the Darpan estate or 
his predecessors can be relied on as going to 
show a dedication of the user of the land in 
suit for the purpose of a burning ground? 
Since 1891 or earlier, residents of Byree have 
been permitted to burn, or rather have not 
been prevented from burning, dead-bodies on 
the land in suit. At the most, one might, per- 
haps, infer from this that, on every occasion 
when such a dead body had to be cremated, 
the agent of the landlord granted the relations 
of the dead man a license to enter on the 
land and perform the cremation ceremony. 
But, even if the proprietor or his agents have, 
in the past, granted such licenses, there cannot 
possibly be any obligation on them to con¬ 
tinue granting similar licenses in future. The 
learned Subordinate Judge was himself ap¬ 
parently of opinion that no dedication could 
be implied from these circumstances. What 
he relied on in decreeing the suit, apart from 
the circumstance that dead bodies had been 
buried in the land, was something'that took 
place during the settlement operations of 1901. 
As I have already said, the land in suit was 
recorded in the khewat (Ex. 2) as a smasan 
or burning ground. Referring to the khewat 
(Ex. 2), the learned Subordinate Judge said 
this : _ . , . , 

“In my opinion the reservation of the lands noted 
in Ex. 2 amounts to dedication or a regrant by tbo 
landlord.” 

It is impossible, and indeed, on the face of it, 
absurd to say that an act on the part of the 
settlement officer, in making an entry of this 
kind in the record of rights, was or amounted 
to an act on the part of the landlord, dedi¬ 
cating the user of this land for a certain pur¬ 
pose to the general public or to a certain 
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^community. It was incumbent on the learned 
Subordinate Judge to ascertain what exactly 
took place during the settlement operations, 
and to consider and decide whether anything 
was then done by the proprietor of the Dar- 
pan estate which, in law, amounted to his de¬ 
dicating the user of this land to the public. 
It is well known that raiyafcs in Orissa ori. 
ginally had a customary right to graze their 
cattle on any uncultivated land in their own 
village. Towards the middle of the nineteenth 
century, however, this right began to be in¬ 
vaded or curtailed. For one thing, the zamin- 
dare, having become what they had not 
previously been, namely, proprietors of land 
in the English sense of the term, sometimes 
attempted to extort grazing fees from their 
raiyats. For another, so much land was, in 
certain villages, reclaimed, that there was not 
enough pasturage to maintain the standard of 
live-stock at an adequate level. In order to 
check these evils, the revenue authorities de¬ 
cided to set apart certain land for grazing 
purposes in every village so far ‘as this was 
possible. They, also decided to set apart land 
ior cremation purposes, and tanks to ensure 
a supply of drinking water. What, in effect 
happened in every village, in which land was 
ao reserved, was that the zamindar gave an 
undertaking to the revenue authorities that 
he would not exercise tho right, which ho 
otherwise undoubtedly had, to bring any such 
land undor cultivation and make a profit out 
ot it. The matter is made perfectly clear, to 
my mind, by the conditions which were in. 
serted in the kabuliyats, executed by zamin- 
dars after the provincial settlement. The 
E™? ° f t k k abuliyats ’ then used, are to be 

Hrt 1 of M a K? Ce9 40 1116 Settlement 
Report of Mr. Maddox at page 265 et seq 

Clause 6 of the kabuliyat is in these terms^' 

plots hereby reserved if tlin „ ,. ea P assera from tho 
do so." ’ a the Collector require me to 
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khos management and pay me malikana, as provid¬ 
ed in Ss. 3 and 5, Regulation 7 of 1822.” 

It is, thus, quite impossible, to my mind, to 
suggest that, during the settlement operations 
which took place between 1890 and 1900, pro. 
prietors of land, throughout the length and 
breadth of Orissa, spontaneously dedicated 
land, in practically every village in their 
estates, to the general public for use as burn, 
ing grounds. On the contrary, all that they 
did was to give an undertaking to the Collec¬ 
tor that they would permit such land as had 
been reserved for nse as burning grounds to 
continue to be used in this way. There was 
nothing in the undertaking, which they gave, 
to prevent them from asking the Collector to 
permit them to resile from it and to use any 
land, so reserved, for some other purposes. 
Nor, so far as I can see, was there aDy reason 
why, in a particular case, the Collector should 
not grant such permission, if a sufficient case 
was made out. 

As I have already said, the proprietor of| 
the Darpan estate or his manager consulted 
the Collector of Cuttack in this matter and 
obtained his sanction before leasing any por. 
tion of the land in suit to the defendants. It 
has been pointed out that the Darpan estate 
is not a temporarily settled estate, but a per¬ 
manently settled estate. This circumstance 
cannot, however, be of assistance to the plain¬ 
tiffs. On the contrary, it puts them if any 
thing, in a rather worse position; inasmuch as, 
at the conclusion of the settlement operations! 
the proprietor of the Darpan estate did not 
execute any kabuliyat, as, of course, he would 
have done if his estate had beon a temporarily 

?“£• F . r o m P*™' 474 at P a g e 318 of 
TYltv 8 Flna Survey and Settlement Report 
tbe , Pro ™ce of Orissa, vol. r, it appears 
that the settlement authorities were, at times, 
content to obtain the consent, not of the 
zamindar, but of his agent, to the reservation 

^ n fr0m Babu Hara Krishna 

Mahanti s Final Report on the Settlement of 
Killa Darpan that, in 1901, when the record- 
of-nghts was finally published, the proprietor 

wJSj “m 4 ?. ^ the youri 6 Widow of Babu 
Hanhar Nath Pandit, who had died in the 

Saw y i 0ar ; l n 8uch circu mstances, one 

2E“ fc fee confident that any under- 

tekmg was really given by the then proprietor 

In any OV0 nt, such under- 
jakmg, if it was g,ven, was plainly a gratui¬ 
tous undertaking, and it was open to the 

ft if °? h0 Darpan 63tale t° resile from 

1 myseff, m;ToiA3 oy acknowled 8° not at alM^ 063 ar °f CreatiDg a ®i tun tion 
«£ contemplation when the 


Clause ii runs thus : 

me by the above le Q olausS VwS, upon 

that Tny otSr ?? rcse “‘«tiS undert" ^ c^^ation when ce 

tho Colter Whi0h Of fh rf lDg Waa given ' 1,11901 the proprietor 

foreseen that, some 30 or 40 years later, this 
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land was to become capable of being put to 
some commercial and very profitable use. In 
para. 89 of his report, Babu H. K. Mahanti 
said that “the proprietor took care to exclude 
culturable areas" from the reserved lands. In 
other words, if the proprietor had foreseen the 
use, that could later be made of this land, he 
would very probably not have agreed to its 
reservation. For these reasons, this appeal 
must, in my judgment, be allowed and the 
suit must be dismissed with costs throughout. 

G.N. Appeal allowed. 


A. I. R. (32) 1945 Patna 96 
SPECIAL BENCH 
Fazl Ali C. J., Chatterji and 
Meredith JJ. 

In re Payanda Khan. 

Civil Ref. No. 1 of 1942, Decided on 26th January 
1944 (Cuttack), made by Revenue Commissioner, 
Orissa, D/- 4th July 1942. 

Stamp Act (1899), S. 33 (1) — Chief Minister 
noticing money-lending at exhorbitant rate and 
asking Collector to make enquiries — Tahsildar 
for enquiries summoning P to produce docu¬ 
ments — Documents of nature ot mortgages 
stamped with one anna—Documents held could 
not be impounded by Tahsildar as he was not 
acting in discharge of his functions. 

The Chief Minister of Orissa while touring in 
Koraput district noticed that a number of Kubulis 
were lending money at an exorbitant rate of interest. 
Therefore the Collector instructed his Sub-divisional 
Officers and the Taluk Officers or Tahsildars to make 
eertain enquiries and in pursuance of his instruction 
the Tahsildar summoned certain Kabulis to produce 
their chittas and one of them P produced a volume 
of documents which were found to be in the nature 
of mortgages of immovable property bearing only 
one anna stamp each : 

Held that the Tahsildar was not acting in the 
discharge of his functions when he ordered the pro¬ 
duction of documents nor had he power to compel P 
to produce the document or to proceed against him 
when he refused to produce them. The documents 
were not therefore produced nor did they come up 
before the Tahsildar in the performance of his fuc- 
tions and they could not be legally impounded : 25 
Mad. 525, Dissent, i Case law referred ^ ^ ^ 

K. D. Chatterji — for Payanda Khan. 

Government Pleader — for the Crown. 

Fazl Ali C. J. — This is a reference made 
to this Court by the Revenue Commissioner of 
Orissa under S. 57, Stamp Act, in the follow¬ 
ing circumstances: In 1939 the Chief Minister 
of Orissa while touring in Koraput district 
noticed that a number of Kabulis were lend¬ 
ing money at an exorbitant rate of interest, 
and to quote the words of the Collector of the 
district he was told by the Chief Minister that 
“their activities needed to be curtailed 
Thc-efore the Collector instructed his Sub- 
divisional Officers and the Taluk Officers or 
Tah'-ildars to make certain enquiries and in 
pursuance of his instruction the Tahsildar of 


Jeypore summoned certain Kabulis to produce 
their chittas and one of them Payanda Khan 
of Kotapad produced a volume of documents 
which were found to be in the nature of mort¬ 
gages of immovable property bearing only 
one anna stamp each. The Tahsildar submit- 
ted the entire volume to the Sub-divisional 
Officer and solicited his instructions in the 
matter. The Sub-divisional Officer was of 
opinion that the documents should be im. 
pounded under S. 33 of the Act and though the 
Tahsildar was himself doubtful as to whether 
he had jurisdiction to impound them, he even- 
tually proceeded to do so and transmitted the 
book through the Sub-divisional Officer to the 
Collector who passed an order to the effect 
that a deficit stamp duty of Rs. 46/11 together 
with a penalty of Rs. 780, be realised from 
Payanda Khan. Payanda Khan thereupon 
appealed to the Revenue Commissioner who 
being in doubt whether the Tahsildar could be 
held to have been acting in the performance 
of his functions when the documents came up 
before him has referred this case to the High 
Court under s. 57, Stamp Act. 

Section 33, cl. (l) under which the docu¬ 
ments were impounded provides that every 
person having by law or consent of parties 
authority to receive evidence, and every per¬ 
son in charge of a public office, except an 
officer of police, before whom any instrument, 
chargeable, in his opinion, with duty, is pro¬ 
duced, or comes in the performance of his 
functions, shall, if it appears to him that such 
instrument is not duly stamped, impound the 
same. The question to be considered is whe¬ 
ther the documents were produced or came 
before the Tahsildar in the performance of 
his functions and whether he had jurisdiction 
to impound them. The learned Revenue Com¬ 
missioner in dealing with this question has 
referred' only to two Acts under which it 
might be possible to argue that the documents 
were produced or came before the Tahsildar 
in the performance of his functions, these 
being Madras Act 3 of 1869 (Madras Revenue 
Summons Act) and Madras Act 5 of 1893 
(Madras Revenue Enquiries Act). The latter 
Act, as pointed out by him, gives power to 
Government by order to confer upon an officer 
deputed to make an enquiry the power -to 
summon any person for the purpose of the 
enquiry. The Revenue Commissioner rightly 
points out that this Act does not apply to the 
present case because there is no specific formal 
order of Government investing the Tahsildar 
with such power. Thus upon the statement of 
the case as found in the reference the oiuy 
question to be decided is whether the ca^ 
falls under the Madras Act 3 of 1869 winch 

was an Act promulgated 
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< ‘to empower the revenue officers to summon persons 
to attend nt'theLr kutcberies for the settlement of 
matters connected with the revenue administration." 

The Preamble of the Act refers to the 
necessity for the enactment which is stated in 
these words: 

“Whereas it is found that the revenue administra¬ 
tion of the country is retarded because the revenue 
officers, namely, the Collectors .... Tahasildars and 
Deputy Tahasildars are not made competent, by 
express provision of law, to issue summons for the 
attendance of persons or the production of docu¬ 
ments, in certain cases in which it is their duty to 
hold investigation etc." 

Then follows the first section which pro¬ 
vides that certain revenue officers including 
the Tahasildars 


“shall have power to summon all persons resident 
within the district, whose evidence may appear tc 
them necessary for the investigation of any matter 
in which they are authorised to hold an enquiry and 
also to require the production of any document rele¬ 
vant to the matter under enquiry which may be in 
the possession or under the control of such person." 

Reading this provision along with the 
Preamble, it seems to me to be clear that 
the tahsildar could be held to have been 
acting under this Act only if the documents 
were relevant to'an enquiry which the tahasil- 
dar was authorised to hold and which it was 
his duty to hold in connexion with the settle, 
ment of matters connected with the revenue 
administration. The tahasildar himself has 
stated in his report dated 18th July 1939 that 
the impounded documents were produced be- 
fore him in response to a notice issued “for the 
purpose of some information to be furnished 
to higher authorities.” It is not at all clear 
whether the Chief Minister had given any 
definite instructions to the District Magistrate 
but from the letter of the District Magistrate 
to the Sub-Divisional Officer dated loth Juno 
1939 ,t appeare that ho (the District Magis- 
trate) wanted that 

should »» made ns to whether the Kabulis 
were advancing money to the backward hiU tribel 
and as many instances as possible were to be cather 
t i? mn ? details of transactions which are known 
to have taken place so as to enable him to SEE 
proposal to Government to deal with the evil." 

hofA u af 4 te L r the3G documents were produced 
Wore he tahasildar it was at one stL, sS. 

gested to him that preventive action mi"ht be 

taken under the Criminal Procedure°Code 

the Sub I^ aD and in his lfl tter which 

£ ffiCGr Wrote to the tahasil- 

to D th 9 ref ' rred f to ”y tbe uUddarla^^me 

w , u U S i upon “■«I Mtarials before 

mms 


for the settlement of any matter connected 
with the revenue administration. It is there¬ 
fore difficult to hold that the case comes within 
Madras Act 3 of 1869. Now if the tahsildar 
was not authorised by that Act to order the 
production of the documents I cannot think 
of any other provision of law by which he can 
be said to have been authorised to take that 
step. The enquiry which he was holding was 
certainly not a judicial proceeding. It was an 
enquiry directed by the Collector for the pur- 
pose of obtaining certain information which 
might have been collected by a private person 
also and probably neither the tahsildar nor 
the officers superior to him knew what would 
be the final step to be taken on the comple¬ 
tion of the enquiry. In such circumstances 
I am unable to hold that the tahasildar was 
acting in the discharge of his functions when 
he ordered the production of documents or 
that he had power to compel Payanda Khan 
to produce the document or to proceed against 
him when be refused to produce them. In my 
opinion the documents were not produced nor 
did they come up before the tahasildar in the 
performance of his functions and they could 
not be legally impounded. 

The learned Government Pleader of Orissa 
suggested that the tahasildar had authority to 
act in the matter under S. 49, Government of 
India Act, read with Ss. 48 and 50 . These 
sections have not even a remote bearing upon 
the matter before us and need not bo discussed. 
The parties in the course of their arguments 
also referred to the cases in 25 Mad. 525, 1 21 
c. W. N. 246,* A.I.R. 1936 Lab. 985, 3 A.I.R. 
1943 Nag. 97 4 and A.I.R. 1932 Lah. 495. 6 Most 
°f these cases are interesting enough as pro¬ 
viding specific instances in which tho officer 
who impounded the document was held to be 
not acting in the performance of his functions, 
but otherwise they are of no great help in 
deciding this case. In my opinion, however 
the case in 25 Mad. 525 1 in which some docu¬ 
ments were held to have been legally impoun¬ 
ded requires to be specifically dealt with. In 
that case upon a complaint having been made 
against a person for having committed an 
oflence under s. 64 (c), Stamp Act of 1899 , the 
Magistrate concerned issued a search warrant 
under which certain documents were seized 
and impounded under s. 33 ( 2 ) of the Act. 
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A question then arose whether the action of 
the Magistrate in impounding, the document 
was illegal and' whether the document had 
come before him in the performance of his 
function within the meaning of S. 33 (2). It 
was held by the High Court that the word 
“comes” is sufficiently wide to include pro. 
duction of documents under a search warrant 
issued by a Magistrate. This case can be 
easily distinguished from the present case, 
because there the Magistrate had legal au¬ 
thority to issue a search warrant and could 
compel the party to produce the document. 
Chatterji J —I agree. 

Meredith J. —I agree. 

R.K. Reference answered . 
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FULL BENCH 

Agarwala, Shearer and Sinha JJ. 
Jhakar Abir and others — Petitioners 

v. 

Province of Bihar. 

Criminal Misc. Case No. 242 of 1944, Decided on 
8th December 1944, application for immediate re¬ 
lease of petitioners on ground of illegal detention. 

(a) Criminal trial—Jurisdiction to try offence 
is derived from statute (Per Shearer J.) 

The jurisdiction of every criminal Court to try a 
particular offence is derived from statute, eitherfrom 
the statute which creates the Court or from the 
statute which defines the offence and not from a 
particular officer. [P 102 C 2] 

(b) Criminal trial—Jurisdiction—Court having 
jurisdiction to try offence—How case comes be¬ 
fore it is immaterial (Per Shearer J.). 

Where a Court has jurisdiction to try an offence it 
is immaterial whether it has taken cognizance of the 
offence without being empowered to do so or whether 
the case has been transferred to it by another Court 
which was not empowered to make the order of 
transfer. [P 103 C 2] 

(c) Maxim—Absurdity and repugnance—Ap¬ 
plication of doctrine (Per Shearer J.). 

There is no room for the application of the doctrine 
of absurdity and repugnance except in a case where 
the Legislature has used language which is ambigu¬ 
ous or at least is susceptible of more than one mean¬ 
ing : (1936) 154 L. T. 379 and (1890) 15 A. C. 506. 
Bel. on. [P 104 C 1] 

(d) Special Criminal Courts Ordinance (2 of 
1942), Ss. 5 and 10 — Intention of Legislature — 
Concurrent jurisdiction held conferred on both 
Courts (Special Judge and Special Magistrate) to 
try particular oflence, e.g., dacoity (Per Full 
Bench ; Agarwala J ., contra). 

(Per Full Bench; Agarwala Jcontra) — The 
words contained in Ss. 5 and 10 of the Ordinance 
are in themselves precise and unambiguous. In exer¬ 
cise of the power conferred by S. 5 the District 
Magistrate could direct a Special Judge to try the 
offence of dacoity and in exercise of the power con¬ 
ferred by S. 10 he could direct Special Magistrate to 
try the offence of dacoity. By these two sections the 
Legislature intended that concurrent jurisdiction 
might be conferred on both Courts to try this parti¬ 
cular offence, viz., dacoity. [P 104 C 1,2] 


(e) Special Criminal Courts Ordinance (2 nf 
1942), S. 26 — High Court disabled to issue writ 
of habeas corpus to persons brought before 
Special Courts (Per Shearer J.) 

In enacting S. 26 of the Ordinance the Legislature 
intended that the High Court should be disabled from 
granting the writ of habeas corpus to certain classes 
of His Majesty’s subjects, namely, to those who had 
been brought before one or other of the Special 
Courts. The High Court is not entitled to make any 
order under S. 491, Criminal P. C., in respect of a 
person who has been regularly tried and convicted 
by a Special Court unless a complete absence of 
jurisdiction on the part of the Special Court to try 
him has been conclusively shown and the order 
which ought to be made is an order that he be re- 
manded to custody as an under-trial prisoner and 
brought without delay before a Court competent to 
try him unless there are circumstances which would 
justify his being enlarged on bail. A heavy burden lies 
on the prisoner to show that the judgment is a nullity 
and he does not satisfactorily discharge that onus by 
showing merely that some doubt may exist as to 
whether he ought not to have been tried, not by that 
Court, but by some other Court. He must show affir¬ 
matively that the Court had no jurisdiction to render 
the judgment against him at all. 

[P 104 C 2; P 105 C 1,2] 
Kailash Boy — for Petitioners. 
Advocate-General — for Province of Bihar. 
Agarwala J — The four petitioners have 
been convicted of participating in a dacoity 


at the house of Ramsewak Rai on the night 
between 19th and 20th October 1942, and have 
each been sentenced to four years’ rigorous 
imprisonment and to pay a fine of Rs. 50 each. 
The trial, which commenced on 12th January 
1943, was held by a Special Magistrate of 
Bettiah purporting to act under the Special 
Criminal Court Ordinance (2 of 1942), the case 
having been sent to him for trial by the Subdivi- 
sional Magistrate. Judgment was pronounced 
on 8th February 1943. Subsequently, on 2 ist 
June 1944, the petitioners made an application 
to this Court under S. 491, Criminal P. C., for 
their release. This application was heard by 
Chatterji and Shearer JJ., on 6th October 1944. 
In consequence of the order made by those 
learned Judges the application was ordered to 
be placed before this Bench. 

The difficulty of the case arises by reason 
of orders passed by two District Magistrates 
of Champaran and of the view taken of those 
orders by a previous Bench of this Court of 
which I was a member. The first order is that 
of Mr. Dhar, the then District Magistrate of 
Champaran, directing that certain "offences or 
classes of offences, or cases or classes of cases, 
arising out of the civil disoledience move¬ 
ment, should ordinarily be tried by the Special 
Judge unless otherwise specially directed.. 
Among the offences specified in the order was 
the offence of dacoity. This order was issued 
with Memo No. 141314, dated 4th September 
1942 . Subsequently, Mr. T)har issued another 
order, expressed to be in continuation of the 
order of 4th September 1942, directing that 
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offences under Ss. 386 and 395, Pena! Code, 
and offences under the Criminal Law Amend¬ 
ment Act, should ordinarily be tried by Social 
Magistrates unless otherwise directed. This 
order was issued with Memo No. 15448-49, 
dated 22nd/23rd September 1942. It will be 
observed that, while the first order related to 
specified offences and cases arising out of the 
civil disobedience movement, the second order 
applied to certain specified offences generally. 
There is nothing to indicate that Mr. Dhar 
meant his first order to apply to offences 
therein specified if they did not arise out of 
the civil disobedience movement. It is obvi¬ 
ous that at the time that that order was made 
there must have been many cases having noth¬ 
ing to do with the civil disobedience move- 
ment pending investigation before the police 
or pending in the Courts of Magistrates who 
had not yet taken cognizance of them. And 
even after that movement had begun, many 
offences were committed which had nothing 
to do with the movement. One may assume 
that the ordinary activities of the criminal 
classes (including dacoits) did not cease by 
reason of that movement, and, on a strict 
reading of Mr. Dhar’s orders, it would appear 
that he directed offences of dacoity to be tried 
by Special Judges when arising out of the 
civil disobedience movement and by Special 
Magistrates when they did not so arise Mr 
Dhar was succeeded by Mr. Lucas as District 
Magistrate of Champaran. Mr. Lucas made 
an order expressed to be in continuation of 
Mr. Dhar s order of 22nd September 1942, 
directing that offences under Ss. 395 , 397 398 

nfril J!' k 4M ’ 0 Penal <*** should ordi-’ 
nardy be tried by Special Magistrates unless 

otherwise specially directed. This order is 

dated 5th November 1942, and was issued with 

Memo NO. 20288-39. dated loth December 1942. 

tor IT r ate ' that i3 10 6th Novem. 
tor 1942 Mr. Lucas made another order, also 
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offenr ° f 1942, directing that 
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arising out of the'civil disobedience movement 
should ordinarily be tried by the Special 
Judge, and another order of Mr. Dhar dated 
22nd/23rd September 1942, directing that of¬ 
fences of dacoity (without reference to their 
origin) should ordinarily to tried by Special 
Magistrates, and the two orders of Mr. Lucas 
directing, on the one hand, that offences of 
dacoity (without reference to the origin) should 
ordinarily be tried by Special Magistrates and 
another directing that they should to tried by 
the Special Judge. This being the state of 
affairs, Criminal Appeal No. 531 of 1943 was 
preferred to this Court in a case in which per¬ 
sons in the district of Champaran had been 
convicted of dacoity the offence having been 
committed on 3rd August 1942. 

The appeal came before my brother Reu¬ 
ben and myself, and the view we then took 
was that the last of Mr. Lucas’s orders gov¬ 
erned the matter, and that as the order of 
Mr. Lucas which was issued with Memo. 
No. 20258-59, dated 10th December 1942, was 
the last order, the offence of dacoity in the 
district of Champaran was triable by the 
Special Judge. That view was followed with¬ 
out question in a number of cases which came 
to this Court subsequently in which the appel¬ 
lants had been convicted of dacoity by Special 
Courts in the district of Champaran. When 
the present application came for hearing be¬ 
fore my learned brothers Chatterji and Shearer 
however Shearer J. pointed out that the num¬ 
bering of the forwarding memos, accom¬ 
panying the various orders of the District 
Magistrate of Champaran was not an indication 
of the chronological order in which the orders 
were made. I have not experience of my 
learned brother Shearer in the matter of the 
routine followed in the offices of District Ma¬ 
gistrates. I have no doubt that he is right in 
this respect. I regret however that I do not 
find myself able to accept the view which he 
and my brother Chatterji took with regard to 
the effect of the orders made by Mr.-Lucas. 
Ihe view they took was that the effect of the 
orders was to confer concurrent jurisdiction 
on Special Magistrates and Special Judges to 
try the offences mentioned in Mr. Lucas’s 
orders. Apart from the fact that Mr. Dhar 
appears to have made a distinction between 
dacoities arising out of the civil disobedience 
movement and other dacoities, and that Mr 
Lucas s orders were expressed to to merely in 

continuation of Mr. Dhar’s and not in super 
session of them, there is a further difficulty 

1 D ° W pr °P° se to deal. 

ihe Ordinance of 1942 provides for the set- 
mg up of Special Criminal Courts, the juris, 
of tvhioh wee limited to the triS of 

offences and cases which the Provincial Qoy- 
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ernment or a servant of the Crown empower, 
ed by the Provincial Government should 
direct by general or special order in writing 
to be tried by such Courts. Section 5 of the 
Ordinance provides that a Special Judge shall 
try such offences or classes of offences, or such 
cases or classes of cases, as the Provincial 
Government or a servant of the Crown em¬ 
powered by the Provincial Government in this 
behalf may by general or special order in 
writing direct. Section 10 provides for the 
trial by Special Magistrates of such offences or 
classes of offences or such cases or classes of 
cases, other than offences or cases involving 
offences punishable under the Penal Code with 
death, as the Provincial Government or a ser¬ 
vant of the Crown empowered by the Provin¬ 
cial Government in this behalf may, by special 
or general order in writing, direct. The juris¬ 
diction of Summary Courts constituted under 
the Ordinance is also limited by S. 16 to of¬ 
fences or classes of offences or cases or classes 
of cases which the District Magistrate or in a 
Presidency Town the Chief Presidency Magis¬ 
trate, or a servant of the Crown authorised in 
this behalf by the District Magistrate or Chief 
Presidency Magistrate, may, by general or 
special order, direct. In this province it was 
the District Magistrate of each district who 
was empowered by the Provincial Government 
as a servant of the Crown to decide which of¬ 
fences and cases should be tried by Special 
Judges or Special Magistrates, respectively. 
The question that falls to be decided is whe¬ 
ther it was competent to the District Magis¬ 
trate in exercise of the powers conferred on 
him, to direct that the same offences, or clas¬ 
ses of offences, or cases or classes of cases, 
should be triable both by the Special Judge 
and by Special Magistrates. The view taken 
by my learned brothers Chatterji and Shearer 
is that the District Magistrates were so em- 
powered, and if the view be correct, the pre¬ 
sent application must be dismissed. 

TwO things are clear from a perusal of Ss. 5, 
10 and 16 of the Ordinance: first, that none of 
the Special Courts had jurisdiction to try any 
offence or case except as directed by a general 
or special order in writing made by the pro¬ 
per authority, and, secondly, that in this pro¬ 
vince it was’the District Magistrate who has 
to decide which offences and cases should be 
triable by Special Judges and Special Magis¬ 
trates, respectively. If it were competent to 
the District Magistrate to make a general 
order that all offences or all offences of a par¬ 
ticular class, or all cases of a particular class, 
should be triable either by the Special Judge 
or by the Special Magistrate, the question 
would arise in each particular case whether it 
was to be tried by the Special Judge or by 
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one of the Special Magistrates. Who was to 
decide this matter? It is suggested that the 
Court to which the case happened to be sent 
by the Sub-divisional Magistrate would be the 
Court that would deal with it. If this be so, 
then the jurisdiction of the Special Courts to 
try any particular case was derived not from 
the Provincial Government, or the District 
Magistrate, but from the Sub-divisional Ma- 
gistrate. The validity of the contention may 
be tested in this way: the District Magistrate 
had power under S. 5 to direct that a particu¬ 
lar case should be tried by a Special Judge, 
or under S. 10 to direct that it should be tried 
by a Special Magistrate. Suppose that, in a 
particular case, he had directed it to be tried 
either by the Special Judge or by a Special 
Magistrate or, had made two orders, as in the 
present instance, one directing that the case 
should be triable by the Special Judge and 
another directing that the same case shQuld 
be triable by a Special Magistrate. It is ob- 
vious that in such circumstances it would not 
be known which Court was intended to try 
the case and the Courts of the Special Judge 
and the Special Magistrates would be left to 
scramble for jurisdiction. The construction 
contended for, therefore, appears to me to 
amount to a reductio ad absurdum , and, 
under the well-known rule of construction of 
statutes, a statute should be so interpreted as 
to avoid such a result. As Lindley L. J. ob¬ 
served in (1889) 15 P. D. 8G l : 

“You are not to attribute to general language used 
by the Legislature in this case, any more than in 
any other case, a meaning which would not carry 
out its object, but produce consequences which, to 
the ordinary intelligence, are absurd. You must give 
it such a meaning ns will carry out its objects." 

To my mind, it is patently clear that the 
Legislature intended that the power to decide 
which of the Special Courts constituted under 
the Ordinance should try a particular case 
should be decided by one of the authorities 
mentioned in the Ordinance itself, namely, the 
Provincial Government, or a servant of the 
Crown empowered by the Provincial Govern- 
ment. The Ordinance should be construed to 
give effect to this intention and not in such a 
way that the power of determining the juris¬ 
diction of the Special Courts should be found 
to rest in fact with some one else. If that be 
the position with regard to particular cases, 
as I think it is, it is also the position with re¬ 
gard to offences generally or classes of offences 
or classes of cases, all of which are on tne 
same footing as particular cases. Mr. Lucasis 
orders appear to me to be mutually contradic¬ 
tory and should not be regarded as vaua 
orders. This leaves the matter to be governed 
by Mr. Dhar’s orders. As the present case 

1. (1889) 15 P. D. 86, The Duke of Buccleuch. 
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arose out of an ordinary dacoity at a private 
house and had nothing to do with the civil 
disobedience movement, it was triable by a 
Special Magistrate under the second of Mr. 
Dhar's orders, and was so tried. The convic-' 
tions and sentences were, therefore, passed by 
a Court competent to pass them. I would, 
therefore, dismiss this application. 


Shearer J.—I, too, am of the opinion that 
this application must be dismissed. The peti¬ 
tioners were tried by a duly constituted Court. 
They were brought before that Court in a 
regular manner, on a charge-sheet submitted 
against them by the police, after an investiga¬ 
tion into the dacoity in which they were said 
to have been concerned. They had an oppor¬ 
tunity of defending themselves and they did 
defend themselves, being apparently represent¬ 
ed by a pleader. The tribunal which tried and 
convicted them had, it is clear, jurisdiction over 
their persons. Had it also jurisdiction over the 
subject-matter, that is, over the crime for 
which they were tried ? The extent of the juris¬ 
diction of the Courts of Special Magistrates is 
defined in the Ordinance by which these Courts 
were created as being to try 
“such offences or classes of offences, or such cases or 
classes of cases other than offences or cases involving 
offences punishable under the Indian Penal Code with 
death, as the Provincial Government, or a servant 
of the Crown empowered by the Provincial Govern¬ 
ment in this behalf, may, by general or special order 
in writing, direct. 1 * 

It is admitted that the Provincial Government 
delegated the power conferred on it to District 
Magistrates and it is also admitted that, on 
5 th November 1942, the then District Magis¬ 
trate of Champaran, Mr. L. J. Lucas, made an 
order directing Special Magistrates in that 
district to try the offence of dacoity. It is clear 
that that order was intra vires of the power 
conferred on him, as dacoity is not one of 
those offences which are punishable with death. 
That is enough, in my judgment, to dispose of 
the application. But it so happened that, on 5th 
November 1942, Mr. Lucas also made another 
order directing the Special Judge to try the 
offence of dacoity. The proper construction 
and effect of these two orders was considered 
by Division Benches of this Court in Adalat, 
Criminal Appeal No. 53i of 1943 2 and Criminal 
Appeal No 485 of 1943, 3 and the view taken 
by my brother Agarwala, who delivered the 

S eD V n c each ^ was that to* order 

duectmg the Special Judge to try this offence 

W^ 1 ^f mad * 0 after the order directing the 
Special Magistrates to try it and ought, in 
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The reasoning by which this conclusion was 
arrived at was based on the mistaken assump¬ 
tion that each of the two orders bore a serial 
number. This was not so. While my brother 
Agarwala concedes this he now takes the view 
that both the orders were null and void and 
that in order to ascertain whether a trial in 
Champaran by a Special Judge or a Special 
Magistrate of a person charged with dacoity 
was a legal trial, it is necessary to ignore the 
orders made by Mr. Lucas and to look to two 
orders made by his predecessor Mr. Dhar. If 
this is correct and if the construction put by 
my learned brother on the orders of Mr. Dhar 
is also correct, certain very awkward conse¬ 
quences are bound to ensue. For one thing, 
every person who has been convicted either by 
the Special Judge or by a Special Magistrate 
in Champaran of an offence under Ss.411, 412, 
413 and 414, Penal Code, will be entitled to 
assert that his trial was void. For another, 
every person who has been convicted of dacoity 
by the Special Judge will be entitled to assert 
that his trial was void if the dacoity in which 
he was concerned did not “arise out of the 
civil disobedience movement” words which 
are themselves, by no means, free from ambi¬ 
guity. This Court is, of course, bound to apply 
the law as it finds it and is not entitled to 
strain or distort the law in order to avoid pro¬ 
ducing cousequences which may be unfortu¬ 
nate. But before declaring the law to be such 
that consequences highly detrimental to the 
proper administration of criminal justice are 
bound to ensue, it behoves this Court to exer¬ 
cise the utmost caution and vigilance. That 
extravagant results are likely to be produced 
by taking a certain view of the law is in 
itself, at least, a good reason for doubting 
whether that view can be the correct one. I 
have, therefore, taken time to consider and 
study the judgment of my learned brother 
and, after having given the matter my most 
anxious consideration, I feel bound to say, 
with the greatest respect, that I adhere to tho 
view taken by my learned brother Chatterji 
and myself in the order of reference that the 
two orders of Mr. Lucas are valid orders. In 
making one of the two orders which he did 
Mr. Lucas was exercising the power conferred 
by S. 5 of the Ordinance and in making the 
other ho was exercising the power conferred 
by s. 10. That, I imagine, is why he made two 
separate orders and also why tho orders are 
m precisely the same form except that in one 
the words “Special Magistrates” occur and in 
the other words “Special Judge.” 

There is no ambiguity in either of the orders 
and to say that they are mutually contradic¬ 
tory is not correct. Even if a statute or statu¬ 
tory order is ambiguous, it is the boundon 
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duty of the Courts to construe it and to say 
what the intention of the legislature or of the 
authority which made the order must be deemed 
to have been. It cannot get rid of its obliga¬ 
tion by ignoring the statute or order and pro¬ 
ceeding as if it had never been made. Bat 
what Mr. Lucas intended is, I think, quite 
plain and why he intended it is also quite 
plain. As I have already pointed out, if every 
case of dacoity in the district of Champaran 
had had to be tried by the Special Judge there 
would have been very great delay in dispos¬ 
ing of these cases. In order to avoid this, 
Mr. Lucas, therefore, decided that dacoity 
cases should be tried by Sj>ecial Magistrates 
as well as by the Special Judge. The order 
directing the Special Judge to try the offence 
of dacoity was an order which could properly 
be made under s. 5 and the order directing 
Special Magistrates to try the offence of 
dacoity was also an order which could pro¬ 
perly be made under s. 10 , as the offence of 
dacoity is not punishable with death. Each 
of the two orders was thus an order intra 
vires of the power under which it was made 
and I find it difficult to understand how it 
can possibly be held that merely because Mr. 
Lucas made both orders simultaneously he 
was exercising the jxiwers conferred on him 
in a manner which was not merely indiscreet 
or inadvisable but was contrary to and for¬ 
bidden by law. The ground on which my 
learned brother pronounces both orders null 
and void is that the result of them in practice 
was that the Sub-divisional Magistrate exer¬ 
cised a discretion as to whether a particular 
case of dacoity should be tried by a Special 
Magistrate or by the Social Judge. The 
Legislature, he says, intended that 

“which of the Special Courts constituted under the 
Ordinance should try a particular case should be 
decided by one of the authorities mentioned in the 
Ordinance itself, namely, the Provincial Government, 
or a servant of the Crown empowered by the Pro¬ 
vincial Government" 

who, in this province, was the District Magis¬ 
trate. District Magistrates were, no doubt, 
empowered to direct that a particular case 
should be tried by the Special Judge; that a 
particular case, provided it did not involve an 
offence punishable with death, should be tried 
by a Si>ecial Magistrate and, that a particu¬ 
lar case, provided it did not involve an 
offence punishable with imprisonment for a 
term exceeding two years, should be tried by 
a summary Court. But the intention of the 
Legislature also was that general orders should 
be made, defining the jurisdiction of each of 
the sj>ecial Courts. For any District Magis¬ 
trate to have himself decided by which of the 
special Courts every single case in his district 
should be tried would have been quite im- 
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practicable. It would, of course, in theory, 
have been possible for general orders to have 
been made directing the Special Judge to try 
one set of offences, Special Magistrates to try 
another and quite separate and distinct set of 
offences and summary Courts to try yet a 
third set of offences. That, indeed, is what 
many District Magistrates‘did or rather at¬ 
tempted to do. But it was bound to have and 
did, in fact, in several cases which have come 
to my notice, have unfortunate results. Unless 
a Special Judge was empowered, as a Court 
of Session is empowered, under S. 28, Criminal 
P. C., to try many minor offences, which 
would ordinarily have been tried by Special 
Magistrates or summary Courts, the Special 
Judge was disabled from trying an accused 
person for all offences committed in one 
transaction and from convicting and punish- 
ing an accused person charged with a major ' 
offence if the evidence showed that he had, in 
fact, committed, a minor offence. In other 
words, the fullest possible use could not have 
been made by the special Courts of the provi- 
sions contained in Ss. 235 and 238, Criminal 
P. C., and that, I think the Legislature can 
scarcely have intended. My learned brother 
has observed that as a result of the two orders 
of Mr. Lucas 

“the jurisdiction of the special Courts to try any 
particular case of dacoity was derived not from the 
Provincial Government or the District Magistrate, 
but from the Sub-divisional Magistrate." 

With the greatest respect I am quite unable 
to agree. The jurisdiction of every criminal 
Court to try a particular offence is derived 
from statute, either from the statute which 
creates the Court or from the statute which 
defines the offence (see Bailey on Jurisdiction 
Vol. 1 , p. 486). The special Courts were not 
and could not be any exception to this ordi¬ 
nary rule. The extent of their jurisdiction was 
defined in Ss. 5, 10 and 16 of the Ordinance. 

It is true that the legislature did not define it 
with complete exactitude itself and that it 
contented itself with prohibiting special 
Magistrates and summary Courts from trying 
certain offences and delegating to the execu¬ 
tive the power to direct which other offences 
each of these Courts and which offences the 
Court of the Special Judge should try. In 
effect, what the District Magistrate did, when 
he made an order under either S. 5 or S. 10 of 
the Ordinance, was to exercise a power of 
subordinate legislation. Under Ss. 174 and 190, 
Criminal P. C., which were not affected by 
the Ordinance charge-sheets had to be sent to 
the Sub-divisional Magistrate and the Sub- 
divisional Magistrate had to decide to which 
Court each case should be transferred. Under 
the ordinary law a discretion of that kind is 
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exercised every day by Sub-divisional Magis¬ 
trates. Every day Sub-divisional Magistrates 
have to decide whether a particular case 
should be tried by a superior Court or by an 
inferior Court and in the non-regulation dis¬ 
tricts at least they have to decide whether a 
case of daeoity should be tried by a Magis¬ 
trate empowered under s. 30 of the Code or 
by the Court of Session. Why should it be 
assumed that the Legislature intended to de¬ 
prive the Sub-divisional Magistrate of that 
discretion? How can it fairly and properly 
be said that when a Sub-divisional Magistrate 
in Champaran decided to send a charge-sheet 
in a daeoity case to a Special Magistrate in¬ 
stead of to the Special Judge, he was usurping 
the power conferred by the Legislature on the 
Provincial Government or its nominee to 
direct, by special order in writing, that that 
particular case should be tried by a Special 
Magistrate? It is necessary to bear in mind 
the distinction between jurisdiction over the 
subject-matter of offence and jurisdiction over 
the person. When the Sub-divisional Magis. 
trate sent the charge-sheet to some Special 
Magistrate, and the police thereafter took 
steps to produce the accused person in the 
Court of that Special Magistrate, the Special 
Magistrate no doubt thereby obtained juris¬ 
diction over his person. But his jurisdiction 
over the offence of daeoity was derived from 
the general order of the District Magistrate 
directing him to try that offence. When a 
District Magistrate made a special order in 
writing that a particular case should be tried 
by a particular Court, then that Court was 
bound to try it, and provided, of course, that 
the order was one which the District Magis¬ 
trate was empowered to make, it had exactly 
the same effect as if the order had been 
embodied in the Ordinance. But when a Sub. 
divisional Magistrate sent a charge-sheet to 
one of the special Courts, then the mere re- 
cording by him of some such order as “To 
A. B. Special Magistrate for disposal” pro¬ 
duced results which were very different. The 
Special Magistrate was not entitled to proceed 
to try the case unless the offence was one 
which he had been directed by the general 
orders of the District Magistrate to try. If ho 
had not been directed to try it he was, in fact, 
bound not to try it and to return the charge- 
sheet to the Sub-divisional Magistrate. This 
Court has, in a number of cases, held that 
! Sub-divisional Magistrate inadver. 

A n u 3fe o red a ease to a Special Magis. 
trate and the Special Magistrate inadvertently 

whlfhH 1 ! rT V1 ^ & V *™ 11 of an office 

which he had not been directed by the District 
Magistrate to try, the trial was void. 

My learned brother by way of supporting 


the conclusion at which he arrives postulates 
a hypothetical case in which a District Magis¬ 
trate recorded an order: “I direct this case 
to be tried either by the Special Judge or by 
a Special Magistrate.” I have no doubt myself 
that whether the case was eventually tried by 
the Special Judge or by a Special Magistrate 
the trial would have been a legal trial. There 
is no difficulty in understanding the order and 
the maxim id voluit quod dixit must apply. 
The District Magistrate must be presumed to 
have intended what he said and what he said 
was, in effect: “By which of the two Courts 
this case is tried is immaterial, but it must 
be tried by the one Court or the other." With 
great respect, I must say that I think my 
learned brother attaches a quite exaggerated 
importance to something that occurs prior to 
the commencement of the trial, to the steps 
taken to bring the accused before the Court 
or to the manner in which the Court obtains 
seisin of the case. Where a Court has juris¬ 
diction to try an offence it is, as a rule, im¬ 
material whether it has taken cognizance of 
the offence without being empowered to do so 
or whether the case has been transferred to it 
by another Court which was not empowered 
to make the order of transfer. Clauses (e), 
and (f) of S. 529, Criminal P. C., provide that 
the commission of some irregularity of this 
kind prior to the commencement of the trial 
does not vitiate the trial itself. 

The provisions of the Ordinance which we 
have to construe are contained in Ss. 5 and 10 
and my learned brother would read into the 
language there used an implied prohibition 
against the powers thereby conferred being 
exercised in such a way as to give concurrent 
jurisdiction to the Courts of Special Magistrate 
and the Court of the Special Judge. In doing 
so, my learned brother invokes the aid of the 
doctrine which is usually known as the doct¬ 
rine of “absurdity or repugnance.” But how 
can it be said that it was absurd on the part 
of the Legislature to confer, or enable Provin¬ 
cial Governments or District Magistrates to 
confer, concurrent jurisdiction on the Courts 
of the Special Judge and the Special Magis. 
tratos? Under the ordinary law, the Courts of 
Session and the Courts of Magistrates exercise 
concurrent jurisdiction to try a great many 
oflences. Is there then in any other part of 
the Ordinance a prohibition against concur¬ 
rent jurisdiction being conferred ou these 
Courts? I am unable myself to find any. On 
the contrary, it is to be observed that, while 
the authority which was to define the extent 
of the jurisdiction of the Courts of Special 
Magistrates was the Provincial Government 

J® Cr °wn empowered in that 
behalf by the Provincial Government, the 
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authority which was to define the extent of the 
jurisdiction of special Courts was the District 
Magistrate. The possibility of the Provincial 
Government, sitting at Patna or Ranchi, 
directing Special Magistrates to try some 
particular offence and some District Magis¬ 
trate elsewhere directing summary Courts to 
try the same offence must be presumed to 
have been present to the mind of the Legis¬ 
lature. That it was, in fact, present appears 
to me to be indicated by what is contained in 
cl. (b) of sub-s. ( 2 ) of S. 20 . But as I under¬ 
stand the doctrine of absurdity and repugnance, 
there is no room for its application except in a 
case where the Legislature has used language 
which is ambiguous or at least is susceptible 
of more than one meaning. The limitations on 
the doctrine were clearly indicated by Lord 
Macmillan in his speech in (193G) 154 L. T. 
379 4 Lord Macmillan there said : 

“I do not doubt that, if the language of an enact¬ 
ment is ambiguous and susceptible of two meanings, 
one of which is consonant with justice and good 
sense while the other would lead to extravagant 
results, a Court of law will incline to adopt the 
former and to reject the latter, even although the 
latter may correspond more closely with the literal 
reading of the words employed. I also recognise that 
it is a legitimate process of interpretation to qualify 
the literal meaning of particular words or phrases in 
an enactment if the context plainly shows that the 
words or phrases are being used in a special sense. 
But in the present case the enacted words are not in 
my opinion ambiguous or susceptible of two readings, 
nor do I find any context in the order which would 
justify any qualification of their ordinary meaning. 
A Court may construe the language of an Act of 
Parliament but may not distort it to make it accord 
with what the Court thinks to be reasonable.'* 

Very similar observations were made by 
Lord Field in the well-known case in (1890) 
15 A. C. 506 s at p. 542. Lord Field there said: 

“Now the admitted rules of construction, from 
which I am not at liberty to depart, lay down that 
I cannot infer an intention contrary to the literal 
meaning of the words of a statute, unless the con¬ 
text, or the consequences which would ensue from a 
literal interpretation, justify the inference that the 
Legislature has not expressed something which it 
intended to express, or unless such interpretation 
(in the language of Parke B. in (1836) 2 M. A W. 
191° at p. 195) leads to any manifest ‘absurdity 
or repugnance’, with this superadded qualification 
that the absurdity or repugnance must be such as 
manifested itself to the mind of the law-maker, and 
not such as may appear to be so to me." 

The words contained in Ss. 5 and 10 of the 
Ordinance are in themselves precise and un¬ 
ambiguous. In exercise of the power conferred 
by the one section, Mr. Lucas could direct a 
Special Judge to try the offence of dacoity 
and in exercise of the i>ower conferred by the 
other section he could direct Special Magis¬ 
trates to try t he offence of dacoity. That 

4. (1936) 154 L. T. 379, Altrincham Electric Supply 
Limited v. Sale Urban District Council. 

5. (1890) 15 A. C. 506, Cox v. Hakes. 

6. (1836) 2 M. A W. 191, Becke v. Smith. 


being the position, I see no escape from the 
conclusion that the Legislature intended that 
concurrent jurisdiction might be conferred on 
both Courts to try this particular offence. The 
writ of habeas corpus was devised in order to 
ensure that persons detained in custody should 
be speedily tried. In times of danger to the 
state or of civil commotion the Habeas Corpus 
Acts have frequently been suspended not only 
in Great Britain itself but also in the Domi¬ 
nions and in the United States of America 
and the Judges have by the suspending Acts 
been disabled from granting the writ to certain 
classes of persons, most frequently persons 
charged with treason or treasonable practices.. 
My own view is that in enacting S. 26 of the] 
Ordinance the Legislature intended that this 
Court should be similarly disabled from 
granting the writ to certain classes of His 
Majesty's subjects namely, to those who had 
been brought before one or other of the 
special Courts. It is too late in the day and 
will serve no useful purpose now to consider 
whether the Legislature used language suffi¬ 
cient to give effect to that intention. Since 
the Federal Court permitted the writ to be 
used for the purpose of challenging the validity 
of the Ordinance by which the special Courts 
were established, it was inevitable that the 
writ should also be used for the purpose of 
challenging the validity of a trial held by one 
of the special Courts. Until the decision in 
Adalat, Criminal Appeal No. 531 of 1943“ this 
Court had, however, always refused the writ 
when it was shown that the petitioner was 
detained under a judgment ot one of the 
special Courts, and that prior to the com¬ 
mencement of his trial a general or special 
order had been made which was intra vires 
of the i>ower under which it was made and ex 
facie empowered the special Court to try the 
offence of which the petitioner was convicted. 

I do not myself see why this Court should 
go behind an order of that kind and look to 
other orders made by the District Magistrate 
for the purpose of ascertaining whether a 
doubt may not arise as to whether the j«ti- 
tioner should not have been tried by the Special 
Judge rather than by a Special Magistrate. 
For one thing, S. 14 of the Ordinance itself 
provides that a question of that kind has to 
be decided by the authority which made the 
order and the decision of that authority is to 
be final. For another, when a prisoner is 
serving a sentence of imprisonment, under a 
judgment of one of the established Courts of 
the land there must rest on him a very heavy 
onus to show that the judgment is a nullity 
and he does not, in my view, satisfactorily 
discharge that onus by showing merely that 
some doubt may exist as to whether he ought 
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not to have been tried, not by that Court, but 
by some other Court. He must, I think, show 
affirmatively that the Court had no jurisdic¬ 
tion to render the judgment against him at 
all. And finally, as my brother Chatterji 
suggested in his order of reference, is the sen¬ 
tence in any case not validated by S. 3 of 
Ordinance 19 of 1943. 

The writ of heabeas corpus waa carried 
across the Atlantic as part of the Common law 
by those Englishmen who founded the North 
American Colonies and when eventually these 
Colonies united to form the United States of 
America the writ came to be used to impeach 
the validity of laws passed by the State or 
Federal Legislatures. It is clear that if a 
person has been convicted and sentenced for 


an act made punishable by a statute which if 
ultimately found to be unconstitutional he is 
being wrongly restrained of his liberty. By 
analogy the writ may also perhaps be used to 
challenge the validity of a law setting up 
special Courts or, as a necessary corollary by 
reason of the manner in which Ss. 5 , 10 and 
16 of the Ordinance are drawn, to challenge 
the jurisdiction of one or other of the special 
Courts to try a particular individual. But I 
cannot understand why, in the latter case, if 
the special Court is found to have acted with¬ 
out jurisdiction the individual should be forth¬ 
with ordered to be released. On one of the 
earliest of these applications which came before 
one of my learned brothers, I think, my 
brother Meredith and myself but I canaofc be 
certain as I have been unable to trace the 
reojrd, we made an order that a person who 
had been tried and convicted by a special 
Court which bad acted without jurisdiction 
should be brought before a Court competent 
to try bun. That decision has never, I believe, 
been followed by other benches and I have 
myself been a reluctant but consenting party 
to orders directing that persons who have 
been convict^ by the special Courts should 
be rdaued I still think, however, that the 
order which my brother Meredith and myself 

I ,n * at «■» w as the proper brderand 
di™ P 6lld S °“ e su PP° rt for it in the Cana- 
Th^t «' 1S0Iiere Cnse (1839) 5 M. & w. 32. 7 

chs Which certain Prisoners 
tr > i 3 * Q ^ anada with treason had agreed 
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knowledge of these circumstances, to let him go at 
large ? If the prisoner cannot be lawfully trans¬ 
ported under his present circumstances, it is to be 
presumed that the Government, upon being so certi¬ 
fied, will take proper measures for prosecuting him 
for the crime of treason in England. For these 
reasons we are of opinion that the prisoner must be 
remanded.” 

This Court has been and always will be 
ready to use its powers to prevent His 
Majesty's subjects, even in time of war, from 
being deprived of their personal liberty by 
some act of the executive which is in excess 
of the powers conferred on them. But it ought 
also to be jealous to see that the great writ of 
habeas corpus is not allowed to be put to 
some improper use for which it was never 
intended. In no view of the matter are per¬ 
sons who have been convicted by one of the 
special Courts entitled to their personal liberty. 
The petitioners may ask to be released but 
what they really seek is an opportunity of 
beiug tried over again, when, after the lapse 
of more than two years, some of the evidence 
on which they were convicted may not now 
bo available and for that or any other reasons 
they may escape further punishment. This 
Court ought not and, in my judgment, is not 
entitled to make any order under s. 491 , Cri¬ 
minal P. C., in respect of a person who has 
been regularly tried and convicted by a spe¬ 
cial Court unless a complete absence of juris¬ 
diction on the part of the social Court to try 
him has been conclusively shown and the 
order which it makes ought I also think to be 
an order that he be remanded to custody as 
an under.trial prisoner and brought without 
delay before a Court competent to try him 
unless there are circumstances which would 
justity his being enlarged on bail. 

Silfha J. — I have had the advantage of 
perusing the judgments prepared by my 
brothers Agarwala and Shearer JJ , and I 
agree with them that the application must be 
dismissed on the ground that the trial hold by 
the Magistrate was with jurisdiction. As my 
learned brothers have disagreed as to the 
effect of the several notifications issued by 
the two successive District Magistrates of 
Champaran, I have taken time to consider 
the reasons given by them for their reac¬ 
tive conclusions. During the course of tho 
arguments at the Bar, I was inclined to tho 
view that the later orders passed by Mr. 

J. Lucas on 5th November 1942, wore in. 
effectwe to confer the respective jurisdictions 
on the Special Judge and on Special Magis¬ 
trates which they have purported to do. But, 
on further consideration, I agree with my 
brother Shearer in the view which ho has 
taken on the legal position in the matter. As 
1 agree generally with tho reasons given by 
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him for taking the view that the orders passed 
by Mr. Lucas were effective to confer juris¬ 
diction on special magistrates to try cases of 
dacoity, I need not cover the same ground 
over again. The ordinance creating the special 
Courts does not contain any provisions 
militating against conferment of concurrent 
jurisdictions empowering the trial of similar 
offences by two Courts which have not got 
co-ordinate jurisdiction in all matters. Hence, 
the notification issued by Mr. Lucas on 5th 
November 1942, making the offence of dacoity 
triable both by the Special Judge and by 
Special Magistrates, must be held to valid. It 
must be held, therefore, that the trial of the 
petitioners in this case by the special Magis¬ 
trate was not without jurisdiction. I would 
accordingly hold that there are no merits in 
this application which must be dismissed. 

R.K. Application dismissed . 
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Chatterji and Reuben JJ. 

Baja Kamakshya Narain Singh — 

Plaintiff — Appellant 

v. 

Bamzan Ali and others — Defendants — 

Bespondents. 

Appeal No. 98 of 1941, Decided on 10th May 
1944, from original decree of Addl. Sub-Judge, 
Hazaribagb, D/- 15th May 1941. 

(a) Transfer of Property Act (1882), S. 91 — 
Lease by mortgagor subsequent to mortgage— 
Lease not valid and binding against mortgagee 
—Lessee is entitled to redeem—He is necessary 
party to mortgage suit—Failure to implead lessee 
in mortgage suit—Effect of. 

A lessee of the mortgage property from the mort¬ 
gagor, subsequent to the mortgage, under a lease 
which is binding on the mortgagor though not valid 
and binding against the mortgagee, is still a person 
having an interest in the mortgaged property, within 
the meaning of S. 91 and therefore entitled to redeem 
because his lease is good as against the mortgagor. 
It, therefore, follows that a lessee from the mortgagor, 
whether his lease is binding on the mortgagee or not, 
is a necessary party to the mortgage suit. Accordingly, 
when he was not made a party to the mortgage suit 
his right to redeem cannot be affected by the mort¬ 
gage decree or the sale in execution thereof : ('27) 14 
A. I. R. 1927 Pat. 25 and (T6) 3 A. I. R. 1916 Cal. 
870, Bel. on; (’40) 27 A. I. R. 1940 Mad. 669, Con¬ 
sidered. - [P 107 C 2; P 108 C 1] 

(b) Transfer of Property Act (1882), S. 91 — 
Lease by mortgagor subsequent to mortgage 
void—Lessee if can redeem. 

Where the lease of the mortgaged property exe¬ 
cuted by the mortgagor subsequent to the mortgage 
is void in the sense that it is wholly inoperative, the 
lessee has no right to redeem: (’40) 27 A. I. R. 1940 
Mad. 669, Considered. LP 108 C lj 

(c) Transfer of Property Act(1882), Ss. 65A and 
66 — Lease by mortgagor after mortgage not 
binding on mortgagee—Mortgagee cannot eject 
lessee — Mortgagee can only cause property to 
be sold. 


A. I. R. 

Where the lease of the mortgage property by the 
mortgagor after the mortgage is not valid and bind¬ 
ing against the mortgagee it is not open to the 
mortgagee to eject the lessee. The right of the mort¬ 
gagee is merely to cause the mortgaged property to 
be sold for the payment of his debt : (’25) 12 A.I.R. 
1925 Cal. 251, Expl.; (T6) 3 A. I. R. 1916 Cal. 870, 
Bel. on. [P 108 C lj 

(d) Transfer of Property Act (1882), S. 60 — 
Lease by mortgagor after mortgage—Mortgagee 
obtaining decree without impleading lessees and 
bringing part of mortgage property to sale and 
purchasing it — Subsequent suit by mortgagee 
against lessees for sale of mortgage property in 
their possession for realization of proportionate 
amount of mortgage money chargeable on pro¬ 
perty—Lessees can redeem on payment of pro¬ 
portionate amount of mortgage money. 

The mortgagee in execution of his decree pur¬ 
chased part of the mortgaged property but the sale 
proceeds were not sufficient to satisfy his claim. The 
remaining portion of the mortgage property was in 
possession of the lessees holding under a lease exe¬ 
cuted by the mortgagor after the mortgage. The 
lessees were not impleaded in the mortgage suit. 
The mortgagee brought a suit against the lessees for 
sale of the mortgage property in their possession for 
realization of the proportionate amount of the mort¬ 
gage money chargeable on that property : 

Held (Per Chatterji J .)—that no doubt redemp¬ 
tion of a portion of the mortgaged property could 
not be allowed except in the only case referred to in 
the last clause of S. 60, namely, where the mortgagee 
had acquired in whole or in part the share of a 
mortgagor. But S. 60 did not prevent the mortgagee 
himself from splitting up the mortgage. The section 
could have no application to the case where the 
mortgagee himself had split up the mortgage and 
asked for a decree for sale of a portion only of the 
mortgaged property and therefore the lessees were 
entitled to redeem on payment of the proportionate 
part of the mortgage amount duo and were not 
bound to redeem the entire mortgage: (’40)27 A.I.R. 
1940 Pat. 45; (27) 14 A. I. R. 1927 Pat. 25; (’21) 8 
1921 P. C. 125 and (’42) 29 A. I. R. 1942 P. C. 50, 
Distvuj. [P 108 C 1, 2] 

(Per Reuben J.) — The plaintiff had acquired tho 
mortgage property and was asking the lessees defen¬ 
dants to redeem their share of the property. He was 
therefore seeking to allow redemption on the basis 
that after the redemption he, the mortgagee plain¬ 
tiff, will continue to own a portion of the mortgage 
property. If this was allowed, it would make the last 
clause of S. 60 applicable and the lessee defendants 
would be entitled to redeem on payment of the pro¬ 
portionate part of the mortgage money due. They 
were therefore not bound to redeem the entire 
mortgage. [P 109 C 1] 

L. K. Jha and A. D. Jha — for Appellant. 

G. C. Mukherji — for Bespondents. 

Chatterji J_This appeal, which is by 

the plaintiff, arises out of a suit brought by 
him for recovery of khas jwssession with 
mesne profits, of village Mohanpur described 
in the schedule to the plaint, or in the alter¬ 
native, for sale of tho village for recovery of 
the proportionate mortgage money chargeable 
on it under the plaintiff's mortgage bond dated 
14th August 1926. The village Mohanpur forms 
part of Gadi Sirampur bearing tauzi NO. 10 
of the Hazaribagb Collectorate. Raja W azir 
Narain Singh, who was the proprietor of Gadi 
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Sirampur, mortgaged it for rs. 1,47,000 under 
a simple mortgage bond dated 14th August 
1926 to the Manager of the Court of Wards 
in charge of the plaintiff’s estate, the plaintiff 
being then a minor. In 1929 the Manager on 
behalf of the plaintiff brought a suit to enforce 
the mortgage, and he obtained a mortgage 
decree on 18 th September 1931. In execution 
of the decree, he purchased the mortgaged pro- 
perty on 6th April 1935 for Rs. 3,60,000, and 
obtained delivery of possession through Court 
on 16 th February 1936. The Court of Wards 
released the plaintiff's estate to him on his 
attaining majority on 10th August 1937. 

Subsequently the plaintiff came to know 
that on 20th July 1928 Raja Wazir Narain 
executed a dowami pattah (permanent lease) 
in respect of the disputed village in favour of 
one Mangar Mistri, predecessor-in-title of the 
defendants who are now in possession of the 
village. In the mortgage suit brought by the 
Manager of the Court of Wards on behalf of 
the plaintiff, Mangar Mistri was not made a 
party as the Manager was not aware of his 
interest, His dowami lease was not given in 
the ordinary course of management and is 
not binding on the plaintiff as it affected his 
mortgage which could not be fully satisfied 
by sale of the mortgaged prO|>erty. The defen. 
dants, therefore, have no right to remain in 
possession of the village. With these allega¬ 
tions the plaintiff instituted the present suit 
on 14th June 1940, that is to say, within three 
y? ar3 i of his attaining majority. In Sch. B of 
the plaint he gave an account of the propor- 
tionate mortgage money chargeable on the 

v . llla S e - The defendants contested 
the suit mainly on the ground that the dowami 
lease was granted in the ordinary course of 
rC Dt , # ” d was binding on the plaintiff. 

acclnf Challeng f d the correctness of the 
ac^unt given ,n sch. b of the plaint. 

thA h ?i IM®! Subordi n*te Judge who tried 
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S fS L dl T? course of management 

motto!# * ° f im P airin g the plaintiff's 
mortgage security as his mortgage dues still 
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ble in natr decree> defendants are lia- 

the plai/tiff 3 '^ 2 ' 1 a 9 f ° r redem P tion ' whereas 
Plaintiff claimed Rs. 5388-8-0. Dissatisfied 


with this decree, the plaintiff has preferred 
this appeal. There is no cross-objection by the 
defendants. 

The first point argued by Mr.Lachmi Kant 
Jha on behalf of the appellant is that the lease 
in question having been found to be invalid, 
the lessee Mangar Mistri was not a necessary 
party to the plaintiff’s mortgage suit, that 
neither Mangar Mistri had nor the defendants 
have the right to redeem, and that even as¬ 
suming that they had such right, it was ex¬ 
tinguished by the 6ale in execution of the 
mortgage decree. Section 91, T. P. Act, lays 
down that any person who has any interest in 
the mortgaged property may sue for redemp¬ 
tion. If a jierson can sue for redemption, 
certainly he has the right to redeem. A lessee 
from the mortgagor, though his lease may 
not be valid and binding against the mort¬ 
gagee, is still a person having an interest in 
the mortgaged property, because bis lease is 
certainly good as against the mortgagor. Order 
34, R. i provides that 

“all persons having an interest either in tlio mort¬ 
gage security or in the right of redemption shall be 
joined as parties to any suit relating to the mort¬ 
gage." 

It therefore follows that a lessee from the 
mortgagor, whether his lease is binding on the 
mortgagee or not, is a necessary party to the 
mortgage suit. Consequently Mangar Mistri 
was a necessary party to the plaintiff's mort¬ 
gage suit. In 8 p. l. T. 229* a mortgagee ob¬ 
tained a mortgage decree without impleading 
a mokarraridar of the mortgaged property in 
the suit and purchased the property in execu¬ 
tion of the decree, and being unable to get 
possession, brought a suit for possession against 
the mokarraridar after giving him an opportu¬ 
nity to redeem. It was held by this Court that 
the appropriate remedy of the mortgagee was 
to bring a fresh suit for sale. The decision pro. 
ceeded on the assumption that the raokarrari- 
dar had a right to redeem and that his right 
remained unaffected by the mortgage decree 
and the sale that followed. In 20 c. w. N. 350 2 
bir Lawrence Jenkins C. J. with whom Holm, 
wood J agreed, said “it has not been, nor 
could it bo, maintained that the leases did not 
at least entitle the lessee to redeem." Thus in 
the opinion of Sir Lawrence Jenkins the posi- 
tion could not be maintained that the lessee 
would have no right to redeem. 

Mr. L K. Jha relies on the decision of a 
bmgle Judge of the Madras High Court in 
AJ. R. 1940 Mad. 6G9 3 j D w hich it was held 

J’ 27 ? A. I. R. 1927 Pat. 411 : 8 P L T 
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that where a lease is void, the lessee has no 
right to redeem. Of course, if the lease was 
void in the sense that it was wholly inopera¬ 
tive, the decision is perfectly correct. But if 
the lease was void in the sense that it was not 
valid and binding against the mortgagee, I 
respectfully differ from the decision. Take the 
simple case of a subsequent purchaser. His 
purchase is certainly not binding against the 
mortgagee, but it cannot be denied that he has 
the right to redeem or that he is a necessary 
party to the mortgage suit. A lessee, particu- 
larly a permanent lessee, is undoubtedly, a 
transferee. His lease may not be binding 
against the mortgagee, but that is no ground 
for holding that he has no right to redeem. It 
is argued by Mr. Jha that if the lease is not 
valid and binding on the mortgagee, it is open 
to him to eject the lessee. In support of this 
contention, reliance is placed on the following 
observation of C. C. Ghose J. in 29 C. W. N. 
94* at page 97 

“if be (ibe mortgagor) purports to create such a 
lease or tenancy, the mortgagee or his transferee 
may proceed to eject the lessee or tenant (see in this 
connexion (1828) 8 B.&Cr. 707^1«73) 8 C P. 454 

The reference to the English cases suggests 
that his Lordship was speaking of a legal 
mortgage in England. In 20 C. W. N. 350^ Sir 
Lawrence Jenkins pointed out the distinction 
between a legal mortgage in England and a 
simple mortgage in India as follows : 

“The relative position of a mortgagee and of a ten¬ 
ant under a tenancy created by the mortgagor after 
a legal mortgage is well settled in England, but it 
would be a mistake to apply these English rules to 
the relations resulting from an Indian simple mort¬ 
gage. The rule of (1778) 1 Doug. 21, 7 the leading 
English case, is one of conveyancing but under a 
simple mortgage the mortgagor does not part with 
possession, and the right of a mortgagee is merely to 
cause the mortgaged property to be sold for the pay¬ 
ment of his debt.” 

In my opinion, the defendants have the 
right to redeem and their right in this respect 
was not affected by the plaintiff’s mortgage 
decree or his execution-purchase. The next 
point argued by Mr. L. K. Jha is that the de¬ 
fendants, if they want to redeem, must redeem 
the entire mortgage. He relies on the decisions 
of this Court in A.I. R. 1940 Pat. 45* and 8 P. L. T. 
8i 9 and of the Privy Council in 47 I. A. 207 10 

4. ('25) 12 A. I. R.1925 Cal. 251 : 85 I. C. 522: 29 
C. W. N. 94, Kiran Chandra Bose v. Dutt Co. 

5. (1828) 8 B. it Cr. 767, Doe v. Maisey. 

6. (1873) 8 C. P. 454, Gibbs v. Cruikshank. 

7. (1778) 1 Doug. 21, Keech v. Hall. 

8. (’40) 27 A. I. R. 1940 Pat. 45 : 184 I. C. 124, 
Mir Wajid Ali v. Alidad Khan. 

9. (’27) 14 A. I. R. 1927 Pat. 25 : 97 I. C. 386 : 8 
P L T. 81, Promotho Nath v. Ram Kishun. 

10. (’21) 8 A. I. R. 1921 P. C. 125 : 48 Cal. 22 : 47 
I. A. 207 2 16 N. L. R. 154 : 57 I. C. 535 (P. C.), 
Yad alii Beg. v. Tukaram. 


and 47 c. w. n. l. 11 In the first three 
cases it was held that where a mortgagee 
obtains a mortgage decree without implead, 
ing a purchaser of a portion of the mortgaged 
property and in execution of such decree pur¬ 
chases the property, it is open to the pur. 
chaser who was omitted from the mortgage 
suit to sue for redemption of the entire mort¬ 
gage. These are converse cases which have no 
application where, as in the present case, the 
mortgagee himself has split up the mortgage 
and asked for a decree for sale of part of the 
mortgaged proj>erty for realization of the pro¬ 
portionate amount of the mortgage money 
chargeable on that part. In the last case, 47 
C. \V. N. I, 11 their Lordships of the Privy 
Council held that redemption of a portion of 
the mortgaged property cannot be allowed 
except in the only case referred to in the last 
clause of s. GO, T. P. Act, namely, where the 
mortgagee has acquired in whole or in part the 
share of a mortgagor. But S. GO does not prevent 
the mortgagee himself from splitting up the 
mortgage. The section can have no applica¬ 
tion to the presei^t case where the mortgagee 
himself has split up the mortgage and asked 
for a decree for sale of a portion only of the} 
mortgaged property. If the appellant’s con¬ 
tention based on S. GO were to be accepted, 
the suit, so far as a decree for sale is asked 
for, must be held to be not properly constituted 
because neither the mortgagor nor the other 
persons interested in the mortgaged property 
have been impleaded nor has the entire mort¬ 
gaged property been included in the suit. 

The last point argued by Mr. Jha is that 
the amount of mortgage-money claimed by 
the plaintiff, must be taken as if it was the 
entire amount due on the mortgage after re¬ 
linquishing the balance and that, therefore, 
the Court below was not justified in going 
behind the account given in the plaint and 
further reducing the amount. There is no 
substance in this point. The account given in 
Sch. B of the plaint shows that what is claim¬ 
ed is the proportionate liability on the dis¬ 
puted village determined on the principle of 
S. 62, T. P. Act, that is to say, the amount 
claimed bears the same ratio to the entire 
mortgage money as the value of the disputed 
village bears to the value of the entire mort¬ 
gaged property. The Court below proceeded 
on the same principle, but found on the evi¬ 
dence that the income of the entire mortgag¬ 
ed property was understated, whereas that of 
the disputed village was overstated. After 
determining the correct valuation of these 
properties the Court found out the actual 


1. (‘42) 29 A. I. R. 1912 P. C. 50 : I. L. R. (1942) 
All. 608: 202 I. C. 265: 47 C. W. N. 1: 69 I. A. 98 
P. C.), Shah Ram Chand v. Parbhu Dayal. 
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amonnt^f redemption money payable for the 
disputed village. No exception can possibly 
bo tftken to this method. 

Mr. G. C. Mukherji on behalf of the res¬ 
pondents attempted to support the decree of 
the Court below by showing that the finding 
that the lease in question is not valid and 
binding on the plaintiff is not correct. If this 
attempt were to succeed, the entire suit would 
be liable to be dismissed. But the defendants 
not having preferred any appeal from the 
mortgage decree passed in favour of the plain¬ 
tiff, the question at once arises whether it is 
permissible for the defendants to challenge 
the finding. However, in the view I take, it 
is unnecessary to go into this question. The 
contentions raised by the appellant fail, and 
I would dismiss the appeal with costs. 

Reuben J. — I agree. As regards Mr. 
Jha’s last point, the position as I see it is this. 
The plaintiff has acquired the mortgage pro¬ 
perty, and is asking the defendants to redeem 
their share of the property. He is, therefore, 
seeking to allow redemption on the basis that 
after the redemption he, the mortgagee, will 
continue to own a portion of the mortgage 
property. If this is allowed, it makes the last 
clause of s. 60 , T. P. Act, applicable, and the 
defendants are entitled to redeem on payment 
.of the proportionate part of the mortgage 
money due. This the Subordinate Judge has 
rightly given them a chance of doing. 

Appeal dismissed . 
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making in the case diaries records of the statements 
of witnesses in those forms, which are always 
ambiguous and may frequently be misleading. 

[P 112 C 2; P 113 C 1] 

(c) Criminal P. C. (1898), S. 307 — Opinion of 
jury — Weight to be given depends on satisfac¬ 
tory nature of charge to jury. 

Under S. 307 (3) the High Court is required while 
dealing with the reference made by the Sessions 
Judge to give due weight to the opinions of the Ses¬ 
sions Judge and the jury but the weight to be given 
to the opinion of the jury must depend to a consi¬ 
derable extent on the nature, satisfactory or other¬ 
wise, of the charge to the jury. [1> 113 C 1] 

(d) Criminal P. C. (1898), S. 297—Duty of Judge 

to apply law to particular facts explained_Duty 

of judge as to questions of fact indicated. 

Although it is not the duty of the Judge to find 
the facts, it is his duty to ascertain and to put 
clearly before the jury what are the essentia! ques¬ 
tions of fact, the answers to which will enable them 
to bring in a verdict in accordance with the law as 
laid down by the Judge. In laying down the law for 
the guidance of the jury the Judge should direct the 
jury by telling them what is the legal effect of the 
various possible answers which they may give to the 
essential questions of fact. This is what is meant by 
saying that it is the duty of the Judge to apply the 
law to the facts of the particular case. (P 114 C 2] 

(e) Criminal P. C. (1898), S. 297—Charge to jury 
—Directions of law how to be given indicated. 

Every introduction in a charge to the jury of some 
provision of law which has no direct application to 
the facts of the case is very apt to confuse the jury 
and distract their attention from the comparatively 
few directions on points of law by which they must 
really be guided in any individual case. Although it 
may be necessary to name, and even briefly to des¬ 
cribe the offences charged at an early stage in the 
charge to the jury such explanation of legal princi¬ 
ples as is necessary to enable the jury to decide whe¬ 
ther those offences have been proved will be simpler 
and much more effective if left until after the jury 
lias been directed on questions of fact. [P 115 C 1 pj 

J.!Lcc ri, T^ R C ' , (1898 >- S - 297 - Individual 
Witness-Evidence of should be discussed belore 

2u d !!r in e < : ase of individual accused. 

Ihe discussion of individual prosecution witnesses 
should precede that part of the charge in which the 
jury is asked to consider the case as against indivi- 
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assembly caused grievous hurt on Ram Bishun 
Dusadh in prosecution of the common object 
of the unlawful assembly in which rioting was 
committed. 

All the charges added in the Sessions Court 
were tried by a jury of five who unanimously 
held those charges proved against all the per¬ 
sons against whom they had been framed. 
The charge under S.39G, Penal Code, was 
tried with the aid of assessors and the five 
jurors in their capacity as assessors unani¬ 
mously held this charge proved against all the 
accused. The learned Additional Sessions 
Judge, however, disagreeing with all the 
assessors acquitted all the accused of the 
charge under S. 396, Penal Code, and disagree, 
ing also with the verdict of the jury he referred 
the case of all the accused to this Court under 
the provisions of s. 307, Criminal P. C. An 
appeal has been filed by Government against 
the acquittal of all the accused on the charge 
under S. 396, Penal Code. We are informed 
that Roshan Gope one of the original 13 ac¬ 
cused has died and we are no longer concern¬ 
ed with the case against him. 

Very briefly, the prosecution version of the 
occurrence was that Sukhdeo Sinha (P. w. 3) 
and his wife, Sonmukha Kuer (p.w. 16 ), were 
sleeping in one of the rooms of their house 
while their daughter, Telaria (p. w. 17) aged 13, 
was sleeping on the osara in front of that 
room. Sukhdeo Sinha woke on an electric 
torch being flashed on and saw three persons 
jump down from the partition which separa¬ 
ted that room from an adjoining room. It is 
said that those three were the accused Ram 
Sewan Mistry, Deosaran Mistry and Jadu- 
nandan Gope, all three of whom were armed. 
They started taking out of that room some 
boxes which contained ornaments which had 
been presented about a month previous to 
Dularia, another daughter of Sukhdeo on the 
occasion of her marriage, as well as clothes, 
miscellaneous articles and cash to the extent 
of Rs. 100 . As the thieves moved out, Sukhdeo 
Sinha (P. W. 3) followed them and the accused 
Deosaran struck him with a bhala. Telaria 
caught the accused Ram Sewen by the leg but 
he struck her with a tangi on the head. Sukh¬ 
deo however followed the thieves outside and 
raised an alarm, on which various persons of 
the village turned up and several of them re¬ 
ceived injuries at the hands of different mem¬ 
bers of a band of about 80 or more persons, 
including the three accused who were said to 
have entered the house of Sukhdeo Sinha as 
well as the other accused. After some time 
this band is said to have moved off toward* 
the south-west. Among the persons injured 
was Ram Bishun Dusadh who was taken to 
hospital where he died at 8-80 P. M. on 24th 
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May 1942. It was found that a bagli^ad been 
cut in the main door of the house of Sukhdeo 
Sinha. A bagli is a small hole cut in the door 
to enable a person from the outside to insert 
his hand and unlatch the door and so open it. 

The first information report was lodged at 
Paliganj Police Station two miles from the 
scene of occurrence, at 3 A. M. the same night. 
This was lodged by Jaggan Dusadh, Chauki. 
dar (p. w. l). Therein he mentioned that he 
ran to the scene of occurrence on the alarm, 
‘thief, thief", and he named six of the accused 
as persons whom he recognized among others 
surrounding Rajju Sinha. He was accompa- 
nied to the police station by Jagarnath Sinha 
(P. w. 2). After investigation the police sub- 
mitted charge sheet against all the accused. 
The defence did not deny the occurrence, but 
denied that any of the present accused took 
part in it. Rajju Sinha (p. w. 6) is one of the 
persons whoso houses are close to that of 
Sukhdeo Sinha. The accused alleged that this 
Rajju Sinha, who was the gomasta of Mahant 
Madhvanand, went on collecting rent after the 
death of the mahant, but the receipts granted 
by him were not recognized by the mahant's 
successor who obtained decrees for rent against 
the tenants who held receipts granted by 
Rajju Sinha. They therefore suggested that 
such tenants might have been responsible for 
this occurrence. The defence also urged that 
there was a particular reason for implicat¬ 
ing the present accused falsely. They alleged 
that there was a dispute over irrigation of 
the two villages Bhagyoga and Achua from 
a certain irrigation channel and that there 
had been some occurrence over that irriga¬ 
tion channel about 3rd May 1942 in which 
some of the accused, Ram Sewan Mistry, Par- 
meshwar Mistry, Dhaneshwar Gope and Dewan 
Gope were caught by Jhakuri Singh, father 
of Jagarnath Sinha (P. W. 2), and others and 
were taken to the police station, where Jha¬ 
kuri Singh started a false case against them 
alleging that he had caught them coming out 
of his dalan with some others. These persons 
were released on bail a day or two before the 
occurrence in the present case. On the other 
hand the prosecution urged that that previous 
occurrence and the criminal case arising out 
of it would form a motive for the present ac¬ 
cused to take part in the occurrence with 
which we are now concerned. 

It is certainly proved that Rajju Sinha was 
the gomasta of Mahant Madhvanand and ac¬ 
cording to his evidence he was also collecting 
rent under the order of the Court during the 
legal proceedings which arose between two 
claimants to the estate of Mahant Madhva¬ 
nand. There is however no evidence to show 
that he collected any rent illegally or issued 
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bogus receipts. There is also no evidence that 
there was actually any dispute between the 
inhabitants of the two villages over irrigation. 
Exhibit A is the judgment of Mr. Miller, 
Honorary Magistrate with first class powers, 
dated 30th November 1942 by which he acquit, 
ted Ram Sewan Mistry and others in the case 
brought against them by Jhakuri Singh. He 
found that the case put forward by Jhakuri 
Singh was false and he expressed the opinion 
that the defence version of a dispute over irri¬ 
gation was more probable. Exhibit 8 is the 
order sheet of that case. It is clear however 
that there was no actual evidence before him 
of any dispute over irrigation and this judg¬ 
ment (Ex. a) cannot be used as evidence to 
prove either the existence of such a dispute or 
the nature of the actual occurrence which pre¬ 
ceded the criminal case brought by Jhakuri 
Singh. The learned Additional Sessions Judge 
however appears to have used this judgment 
as evidence on these points. Before consider¬ 
ing the possibility that any of the accused is 
guilty of any offence, it is necessary to come 
to some conclusion regarding the nature of 
the occurrence. Dacoity includes robbery 
which in turn includes either theft or extor¬ 
tion. In this case, if there was any robbery it 
was a case of theft and not extortion. Under 
S. 390, Penal Code, 

17 u Ql \^u r0hhery ' if ’ in order *° the committing 
of the theft, or id committing the theft, or in carry¬ 
ing awny or attempting to carry away property ob- 
tained by the theft, the offender for that end, 
volanUrdycaoses or attempts to cause to any person 
aUnt h ^ r ,K Uft °, r . wrongful attaint, or fear of in- 
restraint ^ ** ° f ,DStant hUrt ° r ° f instant wrongful 

If this story told by the prosecution is at 
all true there was theft and there was also 
hurt caused in the same occurrence. If the 
culprits contemplated causing hurt for the 
purpose of committing the theft or for the 
purpose of taking away the goods stolen the 
offence will amount to dacoity. But if the 
hurt was caused for some other purpose, the 
charge of dacoity will not stand. If this occur, 
rence was really a case of dacoity it has cer. 

haai-Tw abI ? feature3 ' First there is the 
aliv'Jh? f\ th0d ° l enterin S a house is usu- 
ally adopted by persons who hope to escape 

DaCoit3 on th ^ °ther haml 
usually have no hesitation about making their 

SST kn °i7 n ' / bagli> therefore, is 8 not a 
Sg ato^ 7 ad ° Pt€d by daC0its for e »ter- 

R J he / Vid t GQCe ° f the occurr ence may be con 
sidered m two parts. First there i/the evi 

thS? of wfa at took place in the house. On 
this point we have the evidence of Sukhdeo 

fa*.?V h(S r if \ Ml - Soumukha Kuor 

W ’ 16) and hia daughter Telaria (f.w.17). 


Telaria received injuries and she states that 
the accused Ram Sewan struck her on the head 
with a tangi when she held his leg as he was 
getting boxes removed. She was found inside 
the house by Abdul Hamid (p.w.19) who was 
then the Assistant Sub-Inspector of Police. 
The doctor (p. w. 7) who examined this girl 
stated that he would have expected a graver 
injury on tho head of Telaria had she been 
struck with force with the tangi shown to him. 
Even if Telaria was struck in the way she 
alleges, the possibility that this was an indivi¬ 
dual act of robbery must be considered. The 
evidence of Mt. Sonmukha Kuer appears to 
me very unsatisfactory in several ways; and 
I do not think it is possible to rely on her 
statements in order to form a clear picture of 
what happened in the house. Sukhdeo Sinha 
(P. w. 3) also received an injury. He says that 
the accused Deosaran struck him with a bhaJa. 
According to his evidence this happened in 
the osara but he also says that he followed 
the ‘dacoits’out of the house. The injury found 
by the doctor on this man was a punctured 
wound 2 j* x x si" on the left side and 
middle part of the sternum. It seems almost 
impossible to my mind that this man moved 
very far after receiving this injury. The 
A. S. I. found him with other injured persons 
outside the house and from the evidence of 
Jagarnath Sinha (p. w. 2 ) it would appear that 
he met Sukhdeo Sinha outside the house after 
the occurrence was over. This also seems to 
he supported by the evidence of Prayag Sinha 
(p. W. 5 ) and I think on the evidence that 
Sukhdeo Sinha must have been outside the 
house when he received his injury. This there¬ 
fore was after the boxes had been removed 
from tho house. Now of the witnesses who 
arrived on the alarm, Rajju Sinha (p. \v. 6) 
would appear to have been one of the first 
because when the other witnesses arrived they 
saw him being attacked, yet neither Rajju 
binha nor any of these other witnesses gives 
any evidence of seeing anything being removed, 
ihere is no evidence, to suggest that, theft was 
committed anywhere else or that any attempt 
was made to enter any house after the boxes 
were removed from Sukhdeo Sinha’s house, 
beveral of the witnesses speak of seeing a 
number of the offenders near about the well 
Jagarnath Sinha states that those persons 
used to assault people who came near them. 
Ihis appears to be supported by the evidence 
of Jaggan Dusadh (p. w. 1 ) as well as the 
evidence of Racheya Dusadh (p. vv. 4 ) and 
Prayag Sinha <p. w. 6) as well os the state¬ 
ment of Chandrika Sinha (p. w. 9 ). The evi¬ 
dence of p. ws. 10 , 11 , 12 and 14 also i s 
consistent with this story. 

Now it is certainly a common experience in 
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.dacoities that one batch of the dacoits may 
act as an armed guard while other dacoits 
actually do the work of entering houses and 
committing theft. But in this case the entire 
theft must have been completed and the booty 
removed before the prosecution witnesses were 
attacked and injured near the well. There is 
nothing to show that the offenders were hin¬ 
dered from retiring. In view of these con¬ 
siderations, I think, it is at least doubtful 
whether any of the injuries with the possible 
exception of the injury on the girl Telaria 
were inflicted for the purpose of carrying 
stolen property. All the evidence seems to me 
more consistent with the view that there was 
first a case of house-breaking and theft with¬ 
out any general intention of causing hurt 
though there may have been one individual 
who caused hurt to Telaria for the purpose 
of carrying away stolen property. Then, when 
the theft was over there was an independent 
assault on any of the villagers who dared to 
come to the spot. I, therefore, hold that the 
charge of dacoity has not been established, but 
it is clear that there was an unlawful assem¬ 
bly with the common object of assaulting 
Rajju Sinha, Sukhdeo Sinha and their men; 
and it is also clear that in prosecution of that 
common object some persons caused grievous 
hurt to Ram Bishun Dusadh with some sharp 
weapon such as a spear. The doctor who first 
examined him (p. W. 7) considered the injury 
simple but the evidence of Dr. G. B. Sahay 
who held the post-mortem examination shows 
that it was dangerous to life. The persons 
who took part in the occurrence would, there¬ 
fore, be guilty of rioting either under s. 147 
or S. 148 and also under S. 32G/149, Penal Code. 

I now proceed to consider the question 
whether it is satisfactorily established that 
any of the accused took part in the occur¬ 
rence. Of the accused in this case, Ram Sewan 
Mistry, Parmeshwar Mistry, Dhaneshwar Gope 
and Dewan Gope, were the four persons 
arrested in the previous criminal case. Many 
of the other accused are close relations of those 
four and the only accused who does not ap¬ 
pear to be related to them is Mukhi Koeri. 
Most of the prosecution eye-witnesses are 
Bhumihar Brahmins and it is established that 
they are all related to one another. Of the 
remaining eye-witnesses, Jaggan Dusadh, 
Choukidar, took a prominent part in the pre¬ 
vious criminal case and, I think, it is notice¬ 
able that among the six persons that he 
named in the first information report as iden¬ 
tified by him in the occurrence, he included 
all the four men who had been arrested in the 
previous criminal case. Racheya Dusadh 
(P. W. 4) and Rupdhari Dusadh (P. W. 10) are 
ploughmen of Rajju Sinha (P. W. C) as is 
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proved by the evidence of Jagamath Sinha 
(P. W. 2), though Rupdhari has denied this 
fact. Rupdhari was also a witness in the pre¬ 
vious criminal case. The only other eye-wit¬ 
ness is Narayan Gope (p. w. 12 ) who was not 
examined by the police until 7 or 8 days after 
the occurrence. 

Before dealing with the evidence of indivi¬ 
dual prosecution witnesses there is one matter 
to which I wish to draw attention. In this 
case, as in many cases, the defence has uti¬ 
lized statements recorded by the investigating 
police officers under the provisions of S. 162, 
Criminal P. C., read with S. 145, Evidence Act, 
for the purpose of contradicting statements 
made by these witnesses in Court. Among the 
witnesses whom the defence sought to contra¬ 
dict in this way is Shyamnandan Sinha. 
From the evidence of S. I. Abdul Hamid 
(P. W. 19) it is proved that he recorded the 
statement of Shyamnandan Sinha and that the 
only note on the statement is that he support¬ 
ed Jaikishun, a man who made a statement 
before the police as a witness but died before 
the trial. Sub-Inspector Abdul Hamid stated 
that Shyamnandan and Jaikishun were exa¬ 
mined in the absence of one another. He 
agreed that either one might have made state¬ 
ments which were not made by the other but 
he had no recollection of the particular state¬ 
ments made by one which were not made by 
the other. He could not say by reference to 
the record of statements of Jaikishun which 
of the statements was made by Shyamnandan. 
He stated that Shyamnandan named certain 
accused but he could not remember which 
accused he named; and he finished by saying 
that he did not remember what statements 
Shyamnandan made. 

I have always considered it very undesir¬ 
able for police officers to record statements in 
the form ‘a supported B* or ‘A corroborated 
B’ without a clear indication of the substance 
of the statement of A which the recording 
officer regards as supporting or corroborating 
B. In this case there is a clear proof that even 
the officer who made the record of the state¬ 
ment in this form does not know what it 
means. It is thus obviously impossible for the 
Court or the lawyers on the either side to 
know what such a record means and, I think, 
it is clear that the senior police officers who 
have the duty of reading the case diaries or 
supervising the investigation must be in 
exactly the same position. In my opinion, it 
is unfair not merely to the accused but to the 
witnesses whose statements are recorded, to the 
lawyers who have to conduct either the prose¬ 
cution or the defence and to the judicial officers 
who have to try the cases, if the investigating 
officers record the results of their examination 
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of witnesses in such a form that no one, not 
even the officer who made the record, can 
know what that record means; and I cannot 
believe that such records are of any assistance 
jto the supervising police officers. I, therefore, 
consider it highly desirable that all investigat¬ 
ing officers should be strongly discouraged 
from making in the case diaries records of 
the statements of witnesses in these forms, 
[which are always ambiguous and may frequ¬ 
ently be misleading. 

We have been taken through the evidence 
for the prosecution in detail with reference to 
the cases of individual accused; but the first 
question which has to be decided is whether 
the evidence <jf identification as a whole ap¬ 
pears to be bona fide. (After discussing evi¬ 
dence his Lordship held' that the evidence in 
this case did not justify the conviction of any 
of the accused of any offenco and proceeded ) 

|Under s. 307 (3), Criminal P. C„ I am re¬ 
quired while dealing with the reference made 
by the learned Additional Sessions Judge to 
give due weight to the opinions of the Sessions 
Judge and the jury. If I have not so far made 
any considerable mention of these opinions, it 
is not because I had forgotten this provision 
of law, but because I have found definite 
reasons for thinking that in the present case 
no considerable weight should be attached to 
either of these opinions and I, therefore 
considered it desirable to formulate my own 
conclusions before giving my reasons for dis¬ 
carding those opinions. 

Deahng first with the opinion of the learned 
Additional Sessions Judge, I find that in his 
letter of reference he stated that one thing 
could not be lost sight of, namely, that there 
was a quarrel over irrigation between the 
people o Bhagyoga and the people of Achua 
only 17 days before the occurrence in question 

fn* f » EX - 8 and Ex - A <*t*blish- 
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is no other evidence on the record on which 
to base mcU a finding. It is also clear that 
the learned Additional Sessions Judge did not 
fully appreciate the weight of the circum 
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to regard as grave defects in the charge to the 
jury, I wish to pay a tribute to the amount of 
labour and thought devoted by the learned 
Additional Sessions Judge to his charge to 
the jury, as clearly evidenced by the heads of 
charge recorded in this case. The heads of 
charge cover nearly n pages of the printed 
book. The first two and half pages set out the 
nature of the occurrence alleged by the prose¬ 
cution, a summary of the investigation, the 
charges framed and the nature of the defence. 
This portion of the charge is open to no serious 
comment. The learned Additional Sessions 
Judge then rightly explained that the gentle¬ 
men of the jury would act as assessors on the 
charge under S. 396, Penal Code, and as jurors 
for the trial of the other charges. Ho explained 
the functions of the Judge and the jury, and 
duly warned the jury that the burden of proof 
was on the prosecution and that the absence 
of defence evidence would not prove the guilt 
of the accused unless the prosecution evidence 
was satisfactory. He warned them to give the 
benefit of any reasonable doubt to the accused 
and to base their decisions only on the evi¬ 
dence in the case and not to draw un¬ 
warranted inferences against the accused from 
allegations that some accused had been abs¬ 
conding. Theso general principles were cer¬ 
tainly in point and were adequately explained. 

Then follows about two-third of a page 
devoted to general principles relating to evi¬ 
dence and its use in criminal trials, including 
the use of statements of witnesses before the 
police. In this passage there are only one or 
two slight references to the actual evidence 
in the case, mentioned by way of example. 
Then follows an account of the various sec¬ 
tions of the Penal Code under which the 
accused were charged together with a detailed 
account of the various sections of that Code 
which define various ingredients which may 
go to make up the definition of the offences 
charged. This passage covers nearly a page 
and a half of the printed book, even though 
this record contains a number of very brief 
descriptions of what must in fact have been 
quite long passages in the charge, for example, 
what is hurt is explained in S. 319, Penal 
Code. The definition of grievous hurt is to bo 
found in S. 320 Penal Code. (Theso sections 
and ss. 321 and 322 read and explained to the 
jury. Section 149. Penal Code, read and ex¬ 
plained to the jury).” In the whole of this 
page and a half there is no reference to the 
facts of this case. I defer my comment on 
this portion of the charge until I have sum¬ 
marised the rest. 

The learned Additional Sessions Judge went 
on to give a brief enumeration of the prosecu 
tion witnesses and the nat ure of their evidence. 
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He then continued stating "So far as dacoity 
is concerned, this is not disputed,’’ and re- 
ferred to the circumstances showing that either 
dacoity or theft and hurt were committed. 
He then proceeded: "What I would like to 
point out is that dacoity or theft was the main 
object of the perpetrators of the crime. Assault 
was only a secondary object." In this passage 
the learned Additional Sessions Judge was 
usurping the functions of the jury and, I do 
not think he adequately put before the jury the 
two alternative possibilities and the materials 
on which they should decide which alternative 
view of the evidence was correct. 

The learned Additional Sessions Judge then 
summarised the evidence of identification by 
showing which witness had identified which 
individual accused. He referred to the dying 
declaration of Ram Bishun and then described 
the different parts attributed to each accused 
by each of the prosecution witnesses. He then 
dealt with the eye witnesses one by one,and drew 
the attention of the jury to various factors 
aff ecting the credibility of each. He pointed out 
that the Public Prosecutor had conceded that 
five named witnesses were examined by the 
police at a late stage and that great weight could 
not, therefore, be attributed to their evidence; 
and he invited the jury to decide the case on 
the evidence of the remaining witnesses whom 
he named. He warned them in particular 
about the evidence of Teleria and drew' their 
attention to the fact that the offenders went 
off towards the west, whereas the accused’s 
village lay to the east of the scene of occur, 
rence. He referred to the fact that no incri- 
minating article was found with the accused 
and no injury on their persons, and the possi¬ 
bility of drawing any inference from these 
facts. He then mentioned that he had not 
referred in his charge to several minor con- 
tradictions in the evidence and finally asked 
the jury to decide the case on the salient 
features and warned them not to be carried 
away by his own opinion, if expressed. 

From my owm appreciation of the facts 
and evidence in the case,' as given above, it 
will be seen that apart from any questions of 
law which may have arisen incidentally in 
dealing with individual items of evidence, the 
one substantial question of law which arose on 
the facts of the case was the question whether 
the facts proved would amount in law to 
dacoity. If the jury were prepared to accept 
the prosecution version of the occurrence as 
even approximately correct, it is clear that 
theft was committed, that hurt was caused, 
and that more than five persons took part in 
the occurrence. The one substantial question 
of fact in this connection was whether in the 
words of S. 890, Penal Code, the hurt was caused 
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"in order to the committing of the theft or in com¬ 
mitting the theft or in carrying away or attempt¬ 
ing to carry away property obtained by the theft 
for that end." 

This is the question to which the attention of 
the jury should have been drawn in a promi¬ 
nent manner. No doubt in the heads of charge 
to the jury it is mentioned among other 
things that S. 390, Penal Code, was read and 
explained to the jury. There is, however, 
nothing in the charge to suggest that the at- 
tention of the jury was drawn to this point 
any more than to numerous other sections of 
the Penal Code which were read and explained 
to them; and there is nothing to show that 
the real bearing of this question on the facts 
of the case before the jury was ever brought 
to their attention. Section 297, Criminal P.C., 
describes the duty of the Judge in charging the 
jury as 

“summing up the evidence for the prosecution and 
the defence, and laying down the law by which the 
jury are to be guided.'* 

I now propose to examine the charge with 
reference to the directions given by the learned 
Additional Sessions Judge regarding the sub¬ 
stantive law to be applied to the facts found 
by the jury. This substantive law consists 
largely, if not entirely, in those ingredients in 
the definitions of the various offences charged 
which may possibly be applicable to the facts 
which may be found by the jury on the evi¬ 
dence in the particular case before them. 
Although it is not the duty of the Judge to 
find the facts, it is his duty to ascertain and 
to put clearly before the jury what are the essen¬ 
tial questions of fact, the answers to which 
will enable them to bring in a verdict in ac¬ 
cordance with the law as laid down by the 
Judge. In laying down the law for the guidance 
of the jury the Judge should direct the jury 
by telling them what is the legal effect of the 
various possible answers which they may give 
to the essential questions of fact. This is what 
is meant by saying that it is the duty of the 
Judge to apply the law to the facts of the 
particular case. What the learned Additional 
Sessions Judge has done in this case is to set 
before the jury in full those sections of the 
Penal Code which have any tearing on the 
offences charged, with some explanations 
though there is little or no indication that the 
explanations given had special reference to the 
actual facts of the case before the jury. The 
Penal Code is highly condensed, but is designed 
to cover a vast multitude of different forms 
of criminal activity. It follows that in the 
great majority of cases the particular facts 
will give no scope for applying certain portions 
of the definition of the offences charged. Taking 
an example from the present case, I find that 
nowhere in this case is there any suggestion 
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of any act which could possibly amount to 
extortion as defined in S. 383, Penal Code. 
Yet extortion enters into the definition of rob¬ 
bery as given in S. 390, and may, therefore, 
form one of the ingredients of dacoity with 
which the accused were charged. In view of the 
method adopted by him the learned Additional 
Sessions Judge thought it necessary to read 
and explain to the jury S. 3S3, Penal Code, 
though this section could have no possible 
beuriug on the questions they had to decide. 
He also dealt with the definition of murder as 
given in Ss. 299 and 300, Penal Code, though 
as jurors they were not required to make any 
finding about murder, the charge under S. 39G, 
Penal Code, being triable with the aid of 
assessors. 

I do not think I am being unfair to tho 
learned Additional Sessions Judge if I des¬ 
cribe the method adopted by him in his charge 
to the jury as the preparation orally of an 
abbreviated version of the Penal Code, to 
which the jury were left to fit the facts of the 
case with very little guidance. I do not sug¬ 
gest that the learned Additional Sessions Judge 

is alone in adopting this method; in fact, I 
believe^ that it is frequently adopted by judi¬ 
cial officers in this province. Its frequent ad- 
option, however, does not make it any better. 
Jurymen are not expected to be trained law¬ 
yers and even the most brilliant exposition of 
aw m the abstract is of little or no assistance 
to them in deciding a criminal case. They 
need to have the law applied for them to the 
facts of the case in what I may call a concrete 
form They cannot be expected to understand 

wliAfi 1 " nimd a great variety of different 
'legal definitions and sections. Every introduc- 
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offences have been proved will be simpler and. 
much more effective if left until after the jury) 
has been directed on questions of fact. 

Before dealing further with the direction 
on points of law in the charge to the jury, I 
wish to deal briefly with what I consider an- 
other defect in the charge delivered in this case. 
The learned Additional Sessions Judge sum¬ 
marised the evidence against individual accus¬ 
ed before discussing the evidence of individual 
witnesses. Logically, the jury cannot properly 
consider the case against individual accused 
before they have made up their mind about 
the main features of the occurrence, and this, 
in turn, they can hardly do effectively before 
they have decided on the extent to which in¬ 
dividual witnesses are reliable. In general there¬ 
fore the discussion of individual prosecution 
witnesses should precedo that part of the 
charge in which the jury is asked to consider 
the case as against individual accused sepa¬ 
rately. I think that the learned Judge’s inver¬ 
sion of this natural order may have encourag¬ 
ed the wholesale verdict brought in by the 
jury. Various methods of arrangement have 
been adopted by eminent Judges in charging 
the jury, and it is neither my duty nor my 
wish to dictate to Sessions Judges the parti¬ 
cular methods which they should adopt in a 
charge to a jury. For fear, however, that my 
criticism of the charge in the present case may 
be regarded as merely destructive, and that 
the judicial officers, who have the arduous 
duty of charging juries in criminal cases, may 
be left with the feeling that I am attempting 
to overthrow previously accepted standards 
and offering them nothing in their place, I 
think it advisable to offer some suggestions as 
to the way in which the jury might have been 
charged in this case so as to avoid the defects 
which I have pointed out. 

After summarising the prosecution case, 
and the way it was investigated and brought 
before the Court, the learned Additional Ses¬ 
sions Judge rightly informed the jury of the 
offences charged and the nature of the defence 
and explained which charges were triable by 
jury. He rightly went on to explain the func¬ 
tions of the jury and gave them some direc- 
tions as to legal principles to be adopted in 
weighing the evidence. Possibly some of these 
principles might with advantage have been 
left until he came to deal with tho particular 

m, wh i ch those Principles were to be 
applied. This, however, is a very small point, 
and is perhaps arguable. From this point on- 
warf I suggest that the learned Additional 
Sessions Judgo should have proceeded to dig 
cuss the evidence of the individual witnesses; 
much in the way that ho actually did discu^ 
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them later. He might then have continued 
with something on the following lines: 

On this evidence yon have first to decide whe¬ 
ther the prosecution witnesses have given a substanti- * 
ally correct version of the occurrence as a whole. If 
you have any doubt on that point you must acquit 
the accused. If, however, you believe these prosecu¬ 
tion witnesses it follows that some persons entered 
the house of Sukhdeo Sinha and removed the boxes 
with ornaments, clothes, etc. There is no suggestion 
that they had any claim to do so legally. The remo¬ 
val of those articles would therefore amount to theft. 
Also, if you believe the prosecution witnesses, hurt 
was caused to Sukhdeo Sinha, Telarai, Rajju Sinha. 
Ram Bishun Dusadh and others. Also if you believe 
the prosecution witnesses certainly more'than five 
persons took part in the occurrence. If you find that 
hurt was caused for the purpose of committing theft 
or carrying away the stolen property that is robbery. 

If you find it established that there was a general 
intention of five or more persons to cause hurt for 
such a purpose all those taking part are guilty of 
dacoity. If, however, it is not certain that the hurt 
to these various persons was caused for the purpose 
r *f theft or for the purpose of carrying away stolen 
property the charge of dacoity will not stand'. (Here 
the jurors’ attention should have been drawn to the 
factors in the defence bearing on this question of in¬ 
tention). Even if you find that the requisite inten¬ 
tion to establish the charge of dacoity is not proved, 
you have to consider whether there was an assembly 
of five or more persons with the common object of 
assaulting Rajju Sinha, Sukhdeo Sinha and their 
men. If so, and if persons were hurt in prosecution 
of that common object all the members of that as¬ 
sembly are guilty of rioting. Then remains the charge 
under S. 326/149, Penal Code. Ram Bishun Dusadh 
received an injury from which he actually died. If 
you believe the evidence of Dr. G. B. Sahay the in¬ 
jury was dangerous to life. If so, it amounted to 
grievous hurt. If you accept the evidence that that 
injury was caused by a spear the person who caused 
that injury will be guilty under S. 326 if it amounted 
to grievous hurt, or S. 324 if it did not. If you think 
it is established that the members of the assembly 
as a whole intended to cause injuries dangerous to 
life or knew that such injuries or even injuries caus¬ 
ing fractures of bones were likely to be caused by 
members of that assembly then all the members of 
that assembly will be guilty under S. 326/149, Penal 
Code. (Here the attention of the jury would be drawn 
to the evidence of weapons as possibly showing such 
an intention.* If you doubt whether there was a 
general intention to cause such serious injury or 
knowledge of its likelihaDd but find that there was a 
general intention to cause injuries the members of 
the assembly will be guilty under S. 324/149.” 

After that the jury should have been warned 
to consider the case of each accused separately 
and the evidence summarised as against each 
individual accused. The paragraph which I 
have set out in inverted commas as a sugges¬ 
tion is very much condensed, and is not in¬ 
tended in this form to represent a completely 
adequate direction to the jury on the offences 
charged. For that purpose it requires some 
expansion. The passage as it stands however 
is intended to indicate a reasonable method 
of approach for the purpose of putting clearly 
before the jury the fundamental questions 
which they had to decide. The criticismslhave 
made on the charge to the jury explain why 
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I have felt unable to give any considerable 
weight to the opinion of the jury in this case. 
I have already given my reasons for discount? 
ing the opinion of the learned Additional Ses¬ 
sions Judge and have given my reasons for 
holding that the evidence in this case does not 
justify the conviction of any accused. In my 
opinion, the reference should be accepted and 
all the accused acquitted of the charges under 
Ss. 147, 143 and 326/149, Penal Code. The Gov. 
ernment appeal against the acquittal on the 
charge under S. 396, Penal Code, should be 
dismissed. 

Sinha J.—I agree that the reference should 
be accepted and that the Government appeal 
dismissed. In my opinion, in spite of the great 
pains taken by the learned Judge below in 
charging the jury, his charge could have been 
more direct, with reference to the facts of the 
present case, avoiding all unnecessary refer¬ 
ences to abstruse questions of law. irrespective 
of their application to the facts of the case, as 
demonstrated in the elaborate judgment pre¬ 
pared by my learned brother. I entirely asso- 
ciate myself with the observations made by my 
learned brother, particularly with reference to 
the mode of recording statements of prose¬ 
cution witnesses by the investigating officers. 
Attention of the police authorities should be 
drawn to those observations. I would also sug¬ 
gest that the comments made by my learned 
brother upon the charge to the jury in the 
present case and the constructive suggestions 
made therein should be brought to the notice 
of the judicial officers engaged in the trial of 
sessions cases. 

r.K. Accused acquitted . 
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Siveshwar Prasad Narain Singh and 
others — Appellants 

v. 

Lala Harnarain Hal Bahai — 

Respondent. 

Appeal No. 3-50 of 1943, Decided on 15th August 
1944, from appellate order of Addl. Subordinate 
Judge, Chapra, D/- 5th .Inly 1943. 

(a) Hindu Women’s Rights to Property Act 
(19371, S. 3 — Interest acquired by widow under 
—Nature of—Interest taken by widow in undivi¬ 
ded joint family property can be proceeded 
against by husband’s creditor. 

A widow acquires under the Act the interest of her 
husband not as a survivor but as an heir of her hus¬ 
band and therefore the interest is an asset of her 
husband in her hands and is liable to be proceeded 
against by a creditor of the husband even though the 
interest be an undivided interest in the joint family 
property : (’42) 29 A.I.R. 1942 Mad. 212 [ ' p ^g C ^ 1 ] 

(b) Civil P. C. (1908), O. 21, Rr. 58 and 63 1 and 
S. 47—Execution — Property attached — Objec¬ 
tion under O. 21, R. 58 by claimant not party 
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to decree dismissed—No suit under O. 21, R. 63 
filed — Claimant cannot reagitate objection sub¬ 
sequently—Nor can he raise it under S. 47. 
Where an objection by a claimant under 0. 21, 

R. 58 to the attachment in execution of a decree who 
was not a party to the suit in which the decree was 
passed was dismissed and no suit under O. 21, R. 63 
was filed by him, he cannot be allowed to rengitnte 
the objection subsequently. Nor can he raise it under 

S. 47 as he was no party to the suit in which the 

decree was passed. (P 117 C lj 

K. K. Smha — for Appellants. 

.4. C. Smha — for Respondent. 


Fazl Ali C. J. — It appears that the res¬ 
pondent hail brought a money suit in a Court 
at Benares against Jit. Kalawati, widow of 
Babu Madhusudan Prasad Narain Singh and 
Baba Shibeshwar Prasad Narain Singh, in 
which a decree was prayed for against the 
person and property of Shibeshwar Prasad 
Narain Singh and the assets of Madhusudan 
Prasad Narain Singh in the hands of Kala- 
wati defendant 1 . The suit was decreed ex 
parte against both the defendants, and tho 
decree-holder having got the decree transfer¬ 
red to Snran District has applied for its exe- 
cut-ion in the Court of the JIunsif at Siwan by 
the attachment of 10 annas 6 pies interest of 
the judgment-debtors in a certain property. 
In the course of the execution a petition of 
objection was put forward by Shibeshwar 
Prasad Narain Singh, Bhabeshwar Prasad 
Narain Singh and Mangaleshwar Prasad 
Narain Singh, stating that the execution can¬ 
not proceed against the undivided interest of 
Mt. Kalawati in the joint family property. 
The objection petition has been dismissed by 
both the Courts below, and hence this miscel¬ 
laneous second appeal. 

Tho appellants in this case are (l) Sibesh- 
war Prasad Narain Singh, ( 2 ) Bhabeshwar 
Prasad Narain Singh and (3) JIangleshwar 
Prasad Narain Singh. It appears that Bhabesh. 
war and Mangaleshwar had at a previous stage 
of the execution proceeding preferred an ob¬ 
jection to attachment under o. 21, R. 58 on the 
same ground, but that objection was dismissed 
and they did not institute a suit under 0 . 21 , 
R. 63. As they were not parties to the suit or 
the decree, they cannot prefer an objection 
under S. 47; nor can they bo allowed to re- 
agitate the same question which they tried to 
agitate in their petition under 0 . 21 , R. ss. The 
^ppeals of these two persons must, therefore, 

Pr JS w P re o im, ? ar y sronnd. Sibeshwar 
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in the execution proceeding. He is, therefore, 
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V°- diflputed that under the de. 
ccee which is being executed tho decree-holder 


is entitled to proceed against the assets of 
Madusudan Prasad Narain Singh in the hands 
of defendant 1 who is a party to the decree. 
The only question is whether the interest 
which she now possesses in the joint family 
property is such an asset. Section 3 of Act 18 
of 1037 (The Hindu Women's Rights to Pro¬ 
perty Act, 1937) provides among other things 
that when a Hindu governed by any school 
of Hindu law other than the Dayabhaga 
school, or by customary law dies having at 
the time of his death an interest in a Hindu 
joint family property, his widow shall, subject 
to the provisions of sub-s. (3), have in the pro¬ 
perty the same interest as he himself had. 
Sub-scction (3) provides that any interest de¬ 
volving on a Hindu widow under the provi¬ 
sions of S. 3 shall be the limited interest known 
as a Hindu women's estate, provided however 
that she shall have the same right of claiming 
partition as a male owner. 

Now, it is quite clear that Mt. Kalawati did 
not acquire her interest as a survivor. She 
had acquired it under a statute and although 
the statute does not say expressly that she 
will acquire the interest of her husband as his 
heir, yet it seems to me that if she does not 
get the interest by survivorship then she must 
be held to have acquired it os an heir. If she 
got it as an heir then the interest is au asset 
of her husband in her hands and can be pro¬ 
ceeded against by the creditor. This is pre¬ 
cisely the view which has been propounded in 
A.I.R. 1942 Mad. 212. 1 In that case the plain¬ 
tiff had obtained a decree for money against 
a member of tho joint family who died some¬ 
time after tho decree. His wife was then 
brought on the record as his legal representa¬ 
tive. A question arose whether the interest sho 
had acquired under Hindu Women's Rights 
to Property Act could be attached in the exe¬ 
cution of the decree. Venkataramana Rao J. 
who decided the case, dealt with this question 
as follows: 


Under S. 3 (2) tho interest taken by the widow 
is the same interest as tho husband bimself had, that 
is, the interest of an undivided member of a joint 
family in tho joint family property. The said interest 
is capable of definition and so far as this presidency 
13 concerned, it is liable to separation by partition 
and alienable inter vivos for valuable consideration 
and liable to bo seized in execution of a decree for 
tho personal debts of the member. Giving tho lang¬ 
uage its plain meaning, tho widow takes that interest 
subject to tho rights and obligations attached to that 
interest and subject to the restrictions placed on her 
powers by c). (3) of S. 3 of the Aot. That clause leaves 
mo right to partition untouohed but restricts the right 
oi alienation because tho nature of tho interest which 
she takes is a Hindu woman's interest. What a 
Hindu woman’s interest is, is well defined iu Hindu 

l - t'^ 2 ) 29 A. I. R. 1942 Mad. 212 : I. L. R. (1942) 
Ayyar 630 '' 201 162, Sarndninbnl v. Subbaratna 
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law, that is. she is competent to alienate that inte¬ 
rest only for purposes sanctioned by Hindu law and 
that interest is liable to be seized in execution of 
decrees for the payment of debts of the last male 
owner. Taking both the clauses together, the pro¬ 
perty taken by her is liable for the debts of her hus¬ 
band. The contention of Mr. \ edanta Subramaniam 
is that as the husband died undivided and the other 
creditor has not taken any steps during his life-time 
to attach the said property, his remedy is lost. It is 
true that if the Act had not been passed, as the hus¬ 
band died without leaving a male issue the property 
would have gone by survivorship to his undivided 
brother and his brother's son and the doctrine of 
survivorship would prevent the creditor from attach¬ 
ing that property. But the Act has taken away that 
rule of survivorship and allowed the property to des¬ 
cend to his wife. Once the rule of survivorship no 
longer operates, there is nothing to preclude a credi¬ 
tor from attaching the property. Though the interest 
she takes is a limited interest of a Hindu woman, 
she is conferred the same status as that of a male 
owner. Even in the case of a female who takes a 
Hindu women’s estate, the inheritance vests in her 
for the time being as fully as it vests in any male 
succeeding to the property but only with a restricted 
right of alienation. As pointed out by the Judicial 
Committee in 5 Cal. 776- at p.789, ‘the whole estate 
is for the time vested in her absolutely for some pur¬ 
poses, though in some respects for only a qualified 
interest’." 

In my opinion, this decision is a complete 
answer to the argument which has been ad¬ 
vanced before us. The learned advocate for 
the appellants referred us to para. 2S9 of 
Mulla’s Hindu Law, 9th Edn., which runs to 
the following effect: 

“According to the Mitakshara law as applied in 
all the provinces, the undivided interest of a copar¬ 
cener may be attached in his life-time in execution 
of a decree against him for his personal debt. If it is 
attached in his liie-time, it may be sold after his 
death whether the order for sale was made in his 
life-time, or after his death. But it cannot be attach¬ 
ed after his death (except where the coparcener is 
the father) for it then ceases to be his interest and 
passes to the other coparceners by survivorship. It is 
only an attachment effected during the life-time of 
the debtor that will prevent the accrual of his inte¬ 
rest to his coparceners by survivorship." 

The law r as staled in this paragraph would 
have been applicable only if the interest 
sought to be attached was coparcenary inte¬ 
rest if one could hold that the widow had ac¬ 
quired it by survivorship, but as has been 
pointed out by Venkataramana Rao J., this is 
not the true position in law. Besides in this 
case the decree was obtained not against the 
husband of Mt. Kalawati but against herself, 
and the decree provided that it should be 
realized by proceeding against the assets of 
her husband in her hands. Therefore if the in¬ 
terest which she has in the property at pre¬ 
sent is an asset of the husband, then it can be 
lawfully attached. As I have already stated if 
she acquired the interest of her husband as an 
heir, then it must be deemed to be the latter’s 
asset in her hands. In this view I would up¬ 


hold the orders of the two Courts l^elow and 
dismiss the appeal with costs. 

Reuben J. — I agree. 

GN - Appeal dismissed . 
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Fa>.l Ali C. J. and Manohar Lall J. 

Baisnah Barik and another—Appellants 

v. 

Sheikh Nasiruddin and others — 

, Respondents . 

Appeal No. 91 of 1940. Decided on 2nd May 1944. 
(Cuttack) from appellate decree of Dist. Judge, Cut¬ 
tack, D/- 1st April 1940. 

Highway — Right of way — Right claimed by 
public over certain lands as village pathway is 
not easement but customary right and may also 
be traceable to dedication — S. 26, Limitation 
Act, does not apply — Mode of acquisition of 
right indicated. 

An easement must be connected with a dominant 
tenement. A right of way claimed by the public or a 
certain section of the public over certain land des¬ 
cribed as a village pathway, is not a right of ease¬ 
ment and is not governed by S. 26, Limitation Act. 
It is a customary right and may also be traceable to 
dedication which may be inferred by user for a very 
long period. No fixed period of enjoyment is neces¬ 
sary in order to establish such a right. [P 119 C 1] 
Per Manohar Lall J —The Courts of fact must 
decide in each case whether the user which has been 
proved is such as to entitle them to raise the pre¬ 
sumption of dedication or of lost grant. No particular 
number of years is necessary to enable the Court to 
draw the necessary inference. On proof of the fact of 
enjoyment from time immemorial there can be no 
difficulty in the way of the Court finding a legal 
origin for the right claimed. The presumption of 
dedication or lost grant if it can be made is then of 
complete dedication coeval with the early user : 
(1881) 6 A. C. 636 ; (1855) 4 El. A Bl. 737 and 31 
Cal. 503 (P.C.), Rel. on. [P 119 C 2] 

G. G. Das — for Appellants. 

S. N. Sen Gupta — for Respondents. 

Fazl Ali C. J.—This is an appeal from a 
decision of the District Judge of Cuttack con¬ 
firming the decision of the Munsif of Jajpur. 
The nature of the suit which has given rise to 
this second appeal is described by the learned 
Munsif in his judgment in these words : 

“The plaintiffs representing the villagers ofBarah- 
mabarda and Maheswarpur, etc., have instituted 
this suit to declare their right of way over the dis¬ 
puted lands Ka, Kha.Ga and Gha described in detail 
in the plaint schedule and demarcated in the plaint 
sketch. They claim to have acquired this right either 
by custom or by prescription of lost grant or as an 
easement of necessity as there is no other convenient 
pathway for the plaintiffs to take their ploughs, carts 
and cattle to their fields or to other places on the 
north." 

The suit was resisted by defendants 1 to 4 and 
a number of pleas were taken, but the learned 
Munsif after reviewing the entire evidence in 
the course of an elaborate judgment held that 
the plaintiffs did possess the right which they 
claimed and decreed the suit. There was then 


2. (’80) 5 Cal. 776, Moniram Kalita v. Keri Kolitani. 
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an appeal by the defendants to the District 
Judge who disposed of the appeal by a very 
short judgment in which, after stating that 
some confusion had been brought into the case 
both in the lower Court and in his Court by 
by an unnecessary discussion of the various 
methods by which an easement could be ac. 
quired, he came to the conclusion that the 
respondents had proved by clear evidence that 
“they have been uninterruptedly exercising 
the right of way for over the statutory period." 
A jierusal of this short judgment delivered by 
the learned Judge is sufficient to show that he 
has decided the case on the footing that what 
was claimed by the plaintiffs was a right of 
easement and such a right was governed by 
S. 26 , Limitation Act, which lays down that 
certain rights of easement can be acquired if 
they have been peaceably enjoyed as of right 
and without interruption for twenty years. 


It is contended in this appeal on behalf of 
the appellants that the learned Judge has ap. 
proached tho case from an entirely wrong 
point of view inasmuch as the right of way 
claimed by the public or a section of the public 
Over certain lands, described as a village path¬ 
way, is not a right of easement and is not 
governed by s. 26, Limitation Act. In my 
opinion the contention is quite correct. The 
right of way of the description which is claim¬ 
ed in this case is not an easement but is a 
customary right and may also be traceable to 
dedication which may be inferred by user for 
a very long period. As has been pointed out 
'in Gale on Easements (at page 14 ) : 

“An easement must bo connected with a dominant 
tenement. In troth, a public road or highway is not 
an easement. It is a dedication to the public of the 
occupation of surface of the land for the purpose of 
passing and repassing. ... It is quite clear that that 
is a very different thing from an ordinary easement 
where the occupation remains in the owner of the 
servient tenement subject to the easement " 


If such a right is not an easement, then 
follows that s. 26 does not govern its acquis 
tion. As has been pointed out on behalf of tfc 
respondents, no fixed period of enjoyment 
necessary in order to establish a customar 
right or such right as is claimed by the plait 
tiffs m this case. As the whole case had bee 
dealt with from an entirely wrong point c 
view, I would set aside the judgment of th 
learned District Judge and send back the cas 
to him for disposal according to law. It is t 
clearly understood that the judgment c 
the learned District Judge has to be set asid 
merely on account of a clear error of law, an, 
we express no opinion as to the merits of th 
case. Costs will abide the result. 

Manohar Lall J. _ I agree. I desire h 
raw attention to the observation of Sir Mon 


tague E. Smith in delivering the judgment of 

the Board in (1881} 6 A.C. G36 l at page 642 : 

“The proper way of regarding these cases is to look 
at the whole of the evidence together, to see whether 
there has been such a continuous and connected user 
as is sufficient to raise the presumption of dedication, 
and the presumption, if it can be made, then is of a, 
complete dedication, coeval with the early user. You- 
refer the whole of the user to a lawful origin r&ther 
than to a series of trespasses." 

Then in the next paragraph his Lordship 
refers to two cases where these principles were 
recognised. In particular the case in (1855) 4 
El. & Bl. 737 2 is to be noticed because in that 
case though there was only seven years' user 
without interruption of the road in question, 
the Court held that the Judge was right in 
directing the jury that they might from that 
user presume a dedication from an owner of 
the fee. In my opinion the Courts of fact must 
decide in each case whether the user which 
has been proved is such as to entitle them to 
raise a presumption of dedication or of lost 
grant. No particular number of years is neces¬ 
sary to enable the Court to draw the necessary 
inference. In 31 I. A. 75 3 Lord Macnaghten 
who delivered the judgment of the Board, ob¬ 
served at page 81 that 

“on proof of the fact of enjoyment from timo im¬ 
memorial there could be no difficulty in the way of 
the Court finding a legal origin for the right claimed," 
the right claimed was the right of pasturage, 
and the time immemorial was from the time 
of the Hindu Rajahs. The Court below will 
keep these observations before him when de¬ 
ciding the appeal. 

G N » Case remanded . 

1. (1881) 6 A. C. 636, G. N. Turner v. William 
Walsh. 

2. (1855) 4 El. <fc Bl. 737, R. v. Petrie. 

3. (*04) 31 Cal. 503 : 31 I. A. 75 : 8 Sar. 611 (P.C.), 
Bholanath Nundi v. Midnapore Zamindnry Co. 
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Agarwala and Imam JJ. 
Madan Lai Dalmia — Petitioner 

v. 


Emperor. 

* C r. im t '“ al Revn - No - 291 of 1944, Decided on 21st 
April 1944, against order of Additional Distriot 
Magistrate, Santal Pargannas, D/- 26th Fobraary 


w. Allies nr, nu ana 81 

—Order fixing price of sugar issued—Order be- 
2 elective only when it is notified as re- 

R ' 11 1 9 — Sale sugar above controlled 
price before order was notified is no offence. 

. fiction under R. 119 that when a notioe 

iff p “ bllBl ? ed tho Persons concerned shall be 
deemod to havo boon duly informed of tho order is 
applicable only when it has boon proved that every- 
thiDg that was required to be douo by the authori- 
j{?f ° r ,° moe ' wa 3 actually done. Aooordingly whore 
° rder R. 81 fixing tho prioo of suLr 

ZmJ* I 1 .? 1943 but the order was 

notified and tho pubho generally apprised thereof in 


120 Patna Sk. Rahmat Ali 

tho manner required by R. 119 until 23rd January 
1913 the sale of sugar on 22nd January 1943 at a 
price in excess of the controlled rate cannot be re- 
garded as an offence. The order becomes effective 
only when the public is apprised of the same in the 
manner laid down in R. 119 : (’44) 31 A. I. R. 1944 
Nag. 40 and (1918) 1 K. B. 101. Ret. on. 

[P 120 C 1,2] 

B. C. l)c and G. C. Barterji —for Petitioner. 

Tarakeshwar Nath — for the Crown. 

Agarwala J. — The petitioner has been 
sentenced to one month’s rigorous imprison¬ 
ment and to pay a fine of Rupees 150 for an 
offence under R. 81 (4), Defence of India 
Rules. It is alleged that on the morning of 
22nd January 1943, he sold half a seer of sugar 
to the orderly peon of the Price Control Offi¬ 
cer for five annas, whereas the controlled 
price for this commodity was 6* annas per 
seer. It has been proved that the Sub-Divi¬ 
sional Magistrate of Deoghar, in exercise of 
the lowers conferred upon him, issued an Order 
No. G5 on 2lst January 1943, fixing the price of 
sugar at 6i annas per seer. Rule 119, Defence 
of India Rules, provides that orders made 
under the Rules be published in the manner 
which, in the opinion of the authority making 
the rule, is best adapted for informing the 
persons whom the order concerns, and that, 
when so published, the persons concerned 
shall be deemed to have been fully informed 
of the order. There is no direct evidence as 
to the opinion of the Sub-Divisional Officer 
relating to the manner best adapted in his 
opinion for informing the persons concerned 
of this order or it§ contents. But the order 
itself recites that for the information of tho 
public it was being printed. Whether it was 
actually printed or not we do not know, and 
if it was printed, how it was distributed is not 
disclosed. But the clerk of the Price Control 
Officer has been examined, and he states that 
on 23rd January he sent copies of the notice 
to the Secretary of the Merchants’ Associa¬ 
tion at Deoghar and Madhupur and to the 
different thana officers for circulation. It may 
be assumed that this was done in pursuance 
of the orders given by the Price Control Offi¬ 
cer, and that, in the opinion of the latter, the 
distribution of copies of the notice by thana 
officers and Secretaries of Merchants’ Associa¬ 
tions was the most effective manner of appris¬ 
ing the public, or those members of it con¬ 
cerned with the price of sugar, of the contents 
of the order. But as this was not done until 
23rd January 1943, the order cannot be held 
to be effective until that date. A somewhat 
similar question arose in England in (1918) 1 
K. B. 101. 1 An order made by the Food Con¬ 
troller under the Defence of the Realm Re¬ 
gulations was dated lGth May 1917. It was 
published in the newspaper's on the 17th, and 
1. (1918)3 K. B. 101, Johnson v. Sargant 6c Sons. 
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until then was not known to the pubhc gener¬ 
ally. It was held that the order came into 
operation only when it became known, that 
is, on 17th May. 

With regard to the provision in R. 119 that 
when a notice has been published the persons 
concerned shall be deemed to have been duly 
informed of the order, it was pointed out in 
45 Cr. L. J. 250- which was also a case under 
R. 81 , Defence of India Rules, that this legal 
fiction is applicable only when it has been 
proved that everything that was required to 
be done by the authorities or officer was ac¬ 
tually done. Until 23rd January the Sub- 
Divisional Officer had not done all that he 
was required to do, and, therefore, the sale 
of sugar at a price above the controlled rate 
on 22nd January 1943, cannot be regarded as 
an offence. The conviction and sentence are, 
therefore, set aside, and the fine, if paid, will 
be refunded. 

Imam J. — I agree. 

G.N. Conviction set aside. 

2. (’44) 31 A. I. R. 1944 Nag. 40 : I. L. R. (1944) 
Nag. 150 : 211 I. C. 29: 45 Cr. L. J. 250, Shakoor 
Hasan Kachhi v. Emperor. 
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Fazl Ali C. J. and Imam J. 

Sheikh Rahmat Ali and another — 

Plaintiffs — Appellants 
v. 

Hakim Abdul Eabir and others — 

Defendants — Respoiidents . 

Appeal No. 405 of 1943, Decided on4th October 
1944, from Appellate Decree of Sub-Judge, Mon- 
ghyr, D/- 20th January 1943. 

Bihar and Orissa Natural Calamities Act (1 of 
1934), S. 8 — S. 8 does not annul previous mort¬ 
gage — It only gives to loan contracted under 
Act priority over previous mortgage—Certificate 
sale of property to recover loan advanced under 
Act — Purchaser acquires by reason of S. 26, 
Bihar and Orissa Public Demands Recovery Act, 
only right, title and interest of certificate debtor 
— Previous mortgage can be enforced against 
property in hands of purchaser. 

Section 8 does not purport to annul in any way a 
previous mortgage. All that it purports to provide, 
is that the loan of the Government shall be the first 
charge on any building erected or repaired with the 
aid of such loan, that is to say, at its best such a 
loan shall have priority over any other loan which 
may have encumbered the property previously. 

[P 121 C 2; P 122 C 1] 

The mortgagor executed a mortgage of certain 
property and subsequently sometime in 1934 obtain¬ 
ed a loan of Rs. 1000 from the Government under 
the Bihar and Orissa Natural Calamities Act. In 1935 
the mortgaged property was sold in execution of a 
money decree against the mortgagor and was pur¬ 
chased by A. The failure of the mortgagor to pay 
up the loan to the Government resulted in certificate 
proceedings under the Bihar and Orissa Public De¬ 
mands Recovery Act. A was joined as a certificate 
debtor in those proceedings under S. 8 (2) of Act 1 of 
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1934 and there was a certificate sale of tbe property 
in possession of A and tbe property was purchased 
by B. The mortgagee then brought a Suit to enforce 
his mortgage : 

Held that the effect of S. 8 was merely to postpone 
the mortgage of tbe plaintiff until the dues of the 
Government were realized and not to destroy it. The 
effect of S. 8 (1) (a) which provided that a loan con¬ 
tracted under Act 1 of 1934 will be recoverable as it 
it were an arrear of land revenue was that the loan 
could be recovered by means of a certificate proceed¬ 
ing under the Bihar and Orissa Public Demands 
Recovery Act but once it was recovered by the sale 
of some property, the person who purchased the pro¬ 
perty merely acquired the right, title and interest of 
the certificate-debtor under S. 26, Bihar and Orissa 
Public Demauds Recovery Act, which was not abro¬ 
gated by any of the provisions of Act 1 of 1934. 
Therefore, at the certificate sale D merely acquired 
the right,title and interest of the certificate debtor^ 
which was only the right of redemption as A had 
purchased the property subject to mortgage and there¬ 
fore the mortgage loan could be enforced against the 
property in the hands of D. [P 122 C 1,2; P 123 C 1] 


N. C. Ghosh and M. Rahman — for Appellants. 

C. P. Sinha — for Respondents. 

Imam J. —The appellants were the morl 
gagees of the property in suit. They filed 
mortgage suit for the realisation of Rs. 120 
on the basis of the mortgage bond. The Court 
below dismissed the suit. The mortgage wa 
of 1930 and the due date for re.payment wa 
1839 Fasli. The suit was filed beyond tim 
which prevented the plaintiffs from obtaining; 
personal decree against the mortgagor. Some 
time in 1934 the mortgagor obtained a loan o 
Rs. 1000 from the Government under th 
Natural Calamities Act (Bihar and Orissi 
Act l of 1934). It appear that in 1935 then 
were execution proceedings arising out of i 
money suit and at the sale in 1935 defendant 
Babu Satnarain Agarwal purchased the pro 
perty in suit. The failure of the mortgagor t< 
pay up the loan to the Government results 
m a certificate proceedings under the Biha 
and Orissa Public Demands Recovery Ac 
(4 of 1914). It was found in the course of thos« 
proceedings that defendant 2 Babu Satnaraii 
Agarwal was in possession of the property ii 
suit. Ho was accordingly joined as a certifi 
cate debtor in the proceedings under the Public 
Demands Recovery Act. There was a certifi 
cate sale on 25th January 1941, of the property 
m suit as a result of those proceedings. Dofen 
dant 3 purchased the property on behalf o 
defendants 4 to c. The mortgagees broughl 

i g8 l e SUit in 1941 ’ Both Court 

he IT that the Pontiffs’ suil 
must be dismissed having regard to the provi. 

sions of s. e Natural Calamities Act (Bihai 

and Orissa Act i of 1934). The lower appellate 

Court while satisfied that it might be very in 

equitable for the mortgagees to be deprived ol 

&eir right felt that it was bound to follow the 

law as stated in the Bihar and Orissa Act iol 

1934. He gives the following finding : 


"Then when the loan was advanced tbe mortgagee 
had a further right to institute a suit for recovery of 
his money as practically the mortgage security had 
been destroyed by tbe provision of S. 8 of Act 1 of 
1934.” 

It is necessary therefore to state what S. 8 
of Bihar and Orissa Act of 1934 provides — It 
says : 

“(1) Every loan granted under this Act together 
with the interest and tbe prescribed charges shall be 
the first charge on any building erected or repaired 
with the aid of such loan and on any interest held 
by the borrower in the land on which such building 
is erected,oron which such repaired btiilding stands, 
and such loan together with the interest and the 
prescribed charges shall, when it becomes repayable, 
be recoverable by the Collector: 

(a) From the borrower — as if it were an arrear of 
land revenue due by him; 

(b) from his surety (if any) as if it were an arrear 
of land revenue due by him; 

(c) out of any building erected or repaired with the 
aid of such loan and any interest held by the bor¬ 
rower in the land on which such building is erected 
or on which such repaired building stands—accord¬ 
ing to the procedure for the realization of land 
revenue by the sale of immovable property other 
than the land on which that revenue is due; 

(d) out of tho property comprised in the collateral 
security (if any) according to the procedure for the 
realization of land revenue by the sale of immovable 
property,other than the land on which that revenue 
is due. 

(2) If an affected owner to whom a loan has been 
granted under this Act transfers to any person any 
building erected or repaired with the aid of such loan 
or any interest in the land on which such building is 
erected, or on which such repaired building stands, 
the loan or any portion thereof together with tho 
interest and the prescribed charges duo from such 
affected owner may, in addition to any remedy avail¬ 
able against such owner, bo recoverable from the 
transferee as if it were a public demand payable by 
such transferee to the Collector." 

The words 

“every loan granted under this Aot together with 
interest and tho prescribed charges shall be the first 
chargo on any building erected or repaired with the 
aid of such loan," 

are important from the point of view taken 
by tho Courts below and the submissions niado 
on behalf of the respondents in this Court. The 
argument seems to have been that as the loan 
was tho first charge on the property in suit 
and the property had been sold for the reali. 
sation of the dues to tho Government at tho 
instance of the Collector the previous mort¬ 
gage was thus extinguished and tho purchaser 
at the certificate sale acquired a title free from 
any encumbrance. I have thought it worth 
while to quote in full tho entire provisions of 
s 8 of Act l of 1934. It will be noticed that, 
this section does not purport to annul in any 
way a previous mortgage. AH that it purports 
to provide, however, is that the loan of the 
Government shall be the first charge on any 
building erected or repaired with the aid of 
such loan, that is to say, at its best, such a 
loan shall have priority over any other loan 
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, which may have encumbered the property 
previously. The words of the section do not 
convey to me the meaning that any previous 
encumbrance on the property is annulled. Sec- 
tion 8 then provides for the procedure by which 
the Collector may recover the loan as "against 
the borrower. Defendants 3 to 6 were the trans¬ 
ferees of the property in suit by the certificate 
sale and defendant 2 was a transferee by the 
execution sale in the money suit of 1935. Sub. 
clause (2) of S. S provides for the procedure 
which the Collector may follow as against a 
transferee. The words 

“the loan or any portion thereof together with the 
interest and the prescribed charges due from such 
aSected owner may in addition to any remedy avail¬ 
able against such owner, be recoverable from the 
transferee as if it were a public demand payable by 
such transferee to the Collector’’ 

are important. That is to say, the Collector 
may proceed against the transferee to recover 
the amount as if it were a public demand pay. 
able by such transferee in addition to any 
remedy which was available to him against 
the previous owner. The Collector in this case 
proceeded to make defendant 2 a certificate 
debtor finder the provisions of the Bihar and 
Orissa Public Demands Recovery Act. He 
therefore proceeded to realise from the trans¬ 
feree the amount due as if it were a public 
demand payable by such transferee. The pro¬ 
ceedings were legally taken under the Bihar 
and Orissa Public Demands Recovery Act. In 
this connexion S. 26 , Bihar and Orissa Public 
Demands Recovery Act, has an important 
bearing: This section states that 

“where the property is sold in execution of a certifi¬ 
cate there shall vest in the purchaser merely the 
right, title and interest of the certificate debtor at 
the time of the sale even though the property itself 
be specified." 

Therefore defendants 3 to 6 merely acquired 
the right, title and interest of the certificate- 
debtor at the time of the sale. The loan of the 
Government having been satisfied by the sale 
it could not be said that the loan continued 
to be a first charge on the property sold. I am 
satisfied therefore that nothing in the provi¬ 
sions of the Bihar and Orissa Act, 1 of 1934, 
stands in the way of the mortgagee and that 
the suit was improperly dismissed by the 
Courts below. The effect of S. 8 was not to 
destroy the mortgage of the plaintiffs. In my 
opinion the effect of S. 8 was merely to post¬ 
pone it until the dues of the Government were 
realised. The dues having been realised by 
the sale under the Bihar and Orissa Public 
Demands Recovery Act, all that the purchaser 
at that time acquired was the right, title and 
interest of the certificate debtor which was in 
this the right of redemption. I would 
accordingly allow the appeal, set aside the 
judgment and decree of the Courts below with 


costs. Let the usual preliminary decree be 
drawn up in this Court. The period of grace 
will be six months after which interest will 
run at the rate of six per cent. i*r annum. 

Fazl Ali C. J. —The position in law in this 
case seems to me to be a perfectly simple one. 
The respondents, namely, defendants 3 to 6 
under S. 26 , Public Demands Recover}* Act, 
merely acquired the right, title and interest of 
the certificate debtor namely defendants l and 
■ 2 . Defendant 1 is the mortgagor and defen¬ 
dant 2 was a purchaser in execution of a money 
decree and therefore he purchased the property 
in suit subject to mortgage. If defendants 1 
and 2 were liable to pay up the mortgage dues, 
defendants 3 to 6 who acquired their right, 
title and interest, must be similarly held to be 
liable to pay up the mortgage dues. As my 
learned brother has very rightly pointed out, 
S. S oi Act 1 of 1934 does not destroy the plain¬ 
tiffs’ mortgage. There is nothing in the section 
to show that any previous mortgage shall 
stand annulled. The only provisions upon 
which reliance was placed were firstly section 
8 (1) which provides that the loan granted 
under the Act together with the interest and 
the prescribed charges shall be the first charge 
on any building erected or repaired with the 
aid of such loan and on any interest held by 
the borrower in the land; and, S.8 (1) (a) which 
states that the loan with interest shall be re¬ 
covered by the Collector from the borrower as 
if it were a land revenue due by him. Now, so 
far as the provision as to there being a first 
charge is concerned it does not affect the legal 
position. The plaintiffs have not claimed 
priority* in respect of their dues. The loan which 
was advanced by the Government has been 
paid up with interest. The only question is 
whether the plaintiffs' mortgage can now be 
enforced against the property. As I have 
already stated, inasmuch as defendants 3 to 
6 merely acquired the right, title and interest 
of defendant 2 who purchased the property 
subject to mortgage, the mortgage loan can be 
enforced against the property in the hands 
of defendants 3 to 6. The second provision, 
namely that the loan can be recovered as if it 
were an arrear of land revenue also does not 
affect the present case. The proceedings which 
were started for the realisation of Govern¬ 
ment dues were proceedings under the Public 
Demands Recovery Act. Schedule 1 of the Act 
provides what kind of public demands can be 
recovered by the certificate process prescribed 
in the Act and S. 3 of the Schedule provides 
that any money which is declared by any law 
for the "time being in force to be recoverable 
or realizable as an arrear of revenue or land 
revenue will be a public demand recoverable 
by the certificate process. 
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Therefore the effect of S. 8 , sub-s. (l) cl. (a) 
which provides that ft loan contracted under 
!Act 1 of 1934 will be recoverable as if it were 
'jan arrear of land revenue is that it can be 
;recovered by means of a certificate proceed¬ 
ing; but once it is recovered by the sale of some 
•property, the person who purchases the pro- 
iperty merely acquires the right, title and 
'interest of the certificate debtor. Section 26, 
Public Demands Recovery Act, is not abro¬ 
gated by any of the provisions of Act, 1 of 1934, 
and that being so, it cannot be held that the 
mortgage can no longer be enforced against 
the mortgager! property. 

G.N. Appeal allowed . 

A. I. R. (32) 1945 Patna 123 

Fazl Ali C. J. 

Gobind Mahto and others — Petitioners 

v. 

Chandra Bhan Prasad Singh and an¬ 
other — Opposite Party. 

Civil Revn. No. 725 of 1943, Decided on 15th 
September 1944, from order of Munsif, Bnrb, D/- 
30th November 1943. 

(a) Bengal Tenancy Act (8 of 1885), S. 121 — 
S. 121 applies to bhaoli rent. 

Section 121 does apply to land held on bhaoli rent: 

( 42) 29 A.I.R. 1942 Pat. 193, Foil. [P 123 C 1] 

. Bengal Tenancy Act (8 of 1885), Ss. 121 and 
140—Distraint proceedings—Ex parte tenant—If 
S. 121 is abused, remedy is provided by S. 140. 

Proceedings for distraint should not be regarded as 
suits; they are not judicial in tho sense that the 
Court proceeds in the absence of the tenants and the 
landlord comes and gives his evidence ex parte and 
upon that all that the Court is required to do is to 
carry the distraint out. If the landlord abuses S. 121, 
tbe remedy is expressly provided by S. 140: (’35) 2° 
A. I. R. 1935 Pat. 154, [p 123 Cl ] 

(c) Bengal Tenancy Act (8 of 1885), S. 121 _ 
Single application (Quare). 

i»i^ el f her ^ e ?' n8le ft PP Iicali <>n should be enter- 
tamed for distraint in respect of tbe produce of n 
number of different holding. P (P 123 “ j) 

Dam Sinha and Ramanugrah Narain Sinha — 
Jagdish Singh — for Opposite Pnrty! Petltloners - 

Order. — The petitioners are occupancy 
tenants of kbatas nos. g 3 , 111 , 138 120 

thpL ‘} n< V 21 mf nd they pay bbaol < r ent for 
these lands. They have filed this civil revi. 

MnnJf?o Ca 5° I !s®? ain8t an ° rder paS3ed b y » 

tbeT / f T he J d,Straint of the P-^dy crops on 
these lands under s. 121 , Ben. Ten. Act upon 

an application made by the landlord claimffi" 

arrears of rent for 1850 Fasli at the rate o°f 

nearly its. 75 per bigha. After the order of 

distraint a petition was filed by the tenants 

but the learned Munsif though impressed bv 

It h^r thC ^f> a i-edwasS ig b h y 
Stitionli, e i WaS to aIt6c his order - The 

therefore preferred this appli. 
cation against his order. In the first place it 


is contended on behalf of the petitioners that-; 
the section does not apply to land held on| 
bhaoli rent. But a similar contention was' 
overruled in A.I.R. 1942 Pat. 193. 1 Their second; 
contention is that the order of distraint has 
been made in violation of proviso 2 to the 
section which is to the following effect: 

“An application shall not be made under tbis 
section for tbe recovery of any sum in excess of rent 
payable for tbe bolding in tbe preceding agricultural 
year unless that sum is payable under a written con¬ 
tract or in consequence of a proceeding under tbis 
Act or an enactment hereby repealed." 

It is stated in the petition that for tbe last 
10 years the landlords have not realised rent 
for the lands of the petitioners at more than 
Rs. 12 per bigha and that this fact is support¬ 
ed by a number of rent receipts and rent 
decrees. This contention seems to have greatly 
impressed the Munsif and it may not be alto¬ 
gether without substance; but as was pointed 
out by the learned advocate for the opposite 
party the actual cash amount paid by tbe 
tenant in the preceding years is not a decisive 
factor in this case inasmuch the holdings are 
held on batai rent. The actual cash amount 
recoverable in each year will depend upon tbe 
prevailing prices and all that has to be seen 


is whether tbe landlord is claiming more than 
his due share of the rent. It is urged on be¬ 
half of the opix>site party that the landlord 
claimed 9/20th share of the crops in the pre¬ 
ceding year and the same share was claimed 
in the year 1350. However that may be, in 
my opinion it is difficult to interfere with the 
order of the Munsif in view of the decision of 
a Division Bench of this Court in A.I.R. 1935 
Pat. 154.- It was held in that case that pro¬ 
ceedings for distraint should not be regarded 
as suits, that they are not judicial in the 
sense that tbe Court proceeds in the absence 
of the tenants and the landlord comes and 
gives his evidence ex parte and upon that all 
that the Court is required to do is to carry 
the distraint out. It was also jointed out that 
if the landlord abuses s. 121 , the remedy is 1 
expressly provided by s. 140 . 

It is further contended on behalf of the 
l»titioners that one single application should 
not have been entertained for distraint in 
resjject of the produce of a number of diffe- 
rent holdings. This view is supjorted by tbe 
decision of the Calcutta High Court in 28 cal. 
364 but this matter also cannot be investi- 
gated by this Court in view of the decision to 
which I have referred. Besides, tbis point 
does not appear to have bee n included in tho 

L (’42) 29 A. I. R. 1942 Pat. 193 : 196 POT 174 

2 Sa /,‘ W n n 0 Pr ^ sad T S j?8b v. Karamdhari Singh. 

2 ni; 36 ! t? A ,‘ l - Rl 1935 Pat - 164 : 102 I. C. 659 
v ‘ RaDl Bhuhaneshwari Kuer. 
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objection before the Munsif and I am unable 
to deal with it on its merits. The application 
is accordingly dismissed. There will be no 
order for costs. 

R.K. Application dis7nissed . 


A. I. R. (32) 1945 Patna 124 

Fazl Ali C. J. and Manohar Lall J. 

Badhakrislina Paik — Appellant 

v. 

Sana Bout and another — Bespondents 

Appeal No. 1G of 1939, Decided on 6th May 1944, 
(Cuttack) from appellate decree of Sub-Judge, 
Sambalpur, D/- 19th November 1938. 

C. P. Tenancy Act (11 of 1898), Ss. 47, 48 — 
Occupancy holding—Transfer of—No registered 
deed — Transferee cannot establish his title by 
suit for ejectment. 

A transferee of an occupancy holding not having 
a title deed in his favour—the sale not having been 
registered—cannot maintain a suit in ejectment and 
is exactly in the same position as a transferee who 
is allowed to take advantage as a defendant to 
resist a possessory suit by the provisions of S. 53A, 
T. P. Act. - [P 125 C 1] 

K. Pat nail: — for Appellant. 

IS . K. Rat/ — for Respondents. 

Manohar Lall J — This is an appeal by 
the defendant who is aggrieved by the decision 
of the learned Subordinate Judge dated 19th 
November 1938, by which he reversed the 
decision of the learned Munsif in a suit for 
recovery of possession of certain lands on the 
following allegations. The plaintiffs purchased 
74 acres of land including the disputed land 
from one Chandrabitiaria who was an occu¬ 
pancy tenant. No sale deed has been produced 
probably because under S. 4G (5), C. P. Ten¬ 
ancy Act, the Registration Officer was not 
empowered to register this kebala. The pur¬ 
chase is said to have been made in the year 
1929 or thereabout. The plaintiffs urged that 
they were recognised by the landlord and they 
were in possession till they were dispossessed 
in June 193G by the defendant. The defence 
to the action was that the defendant is the 
recorded tenant of the land in suit and is in 
possession of the land since 1933; that the land 
in suit belonged to the defendant’s father and 
during his minority it was transferred without 
any authority by the uncle of the defendant. 
The trial Court came to the conclusion that 
the plaintiffs have title to the land because 
the sale was recognised by the zamindar of 
Khariar who has been receiving rent from the 
plaintiff for a number of years. But he held 
that the plaintiff was dispossessed in 1933-34 
and not 193G and, therefore, the suit instituted 
on 15th January 1937, was barred by Sch. 2, 
C. P. Tenancy Act. The plaintiff appealed to 
the Subordinate Judge who came to the con¬ 
clusion that the disputed land was purchased 


by the plaintiffs ten years ago and the land¬ 
lord has recognised the transfer. The learned 
Judge felt the force of the criticism that no 
sale deed had been produced and therefore « 
he gave an alternative finding that even if it 
is assumed for a moment that the plaintiff 
cannot claim any valid title to the holding on' 
the strength of the sale deed for want of regis¬ 
tration, the defendant cannot impeach his 
title because the transfer has been recognised 
by the landlord, and the plaintiff had been in 
possession for ten years on payment of rent. 
With regard to the date of dispossession by 
the defendant, the learned Subordinate Judge 
came to the conclusion that the defendant 
cultivated the land forcibly in June 1936, and, 
therefore, the suit was well within time. 
Accordingly he allowed the appeal. Hence, 
the second appeal to this Court. 

The principal question which has been seri¬ 
ously put forward on behalf of the appellant 
is that in the absence of the sale deed the 
plaintiffs have no title to maintain the suit in 
ejectment and that they cannot rely upon 
their i>ossession as it was for a period not 
more than ten years. The learned Advocate- 
General in reply submitted that he was not 
relying upon the title created in favour of the 
plaintiff by the transfer from the original 
tenant but upon the title created in his favour 
by the recognition by the landlord. He put 
forward his argument in this way. He says 
that by the provisions of S. 47, C. P. Tenancy 
Act, an unauthorised transfer can only be 
challenged by a person who would be entitled 
to inherit the right of the transferring tenant 
in the event of his death without nearer heirs 
or by the landlord but within two years from 
the date when such a tenant parted with 
possession. As in this case no proceeding 
whatsoever was taken under S. 47 the land 
must be treated as abandoned and therefore 
the landlord alone had the right to recover 
possession. It is urged that the same result 
ought to follow because the landlord instead 
of taking possession has recognised the posses¬ 
sion of the plaintiff. I do not agree with the 
contention of the learned Advocate-General. 
The procedure prescribed in S. 47 is a proce¬ 
dure which must be followed in order to 
recover possession from the transferee either 
by the person who would inherit the holding 
in the event of the death of the tenant without 
heirs or by the landlord. If such a procedure 
is not adopted the transfer by the occupancy 
tenant, which is declared voidable by S. 46 (3), 
has not been avoided. It will bo noticed that 
the transfer is not void but voidable, and the 
Legislature clearly says that such a transfer 
is voidable only in the manner given to the 
extent provided by Ss. 47 and 48. No applies- 
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tion having been made under S. 47 in this 
ease, the transfer remains good and cannot 
be avoided. 

But tbe transferee not having a title deed 
in his favour—the sale not having been regis¬ 
tered— cannot maintain a suit in ejectment 
and is exactly in the same position as a trans¬ 
feree who is now allowed to take advantage 
as a defendant to resist a possessory suit by 
the provisions of S. 53A, T. P. Act. It has 
been held by their Lordships of the Judicial 
Committee in 44 C. W. N. 145, 1 that tbe provi¬ 
sions of S. 53A cannot be used by a plaintiff 
but afford a good defence to a suit for eject¬ 
ment. For these reasons it must be held that 
the plaintiff is unable to establish his title to 
maintain the suit in ejectment. The appeal 
must therefore be allowed, and although for 
reasons different from those that commended 
themselves to the trial Court, I would set 
aside the decision of the learned Subordinate 
Judge and restore the decision of the learned 
Munsif, but in the circumstances each party 
will bear his own costs in all the Courts. 

Fazl All C. J. — I agree. 

R-K- Appeal allowed . 

i. ( 40) 27 A.I.R. 1940 P. C. 1 : I.L.R. (1941) 1 Cal. 
250 : I. L. R. (1940) Kur. P. C. 11 : 66 I. A. 293 : 
185 I. C. 217 : 44 C. W. N. 145 (P. C.). Probodh 
Kumar Das v. Dantmara Tea Co. Ltd. 


A. I. R. (32) 1945 Patna 125 

Varma and Imam JJ. 

Gouhari Samantaray — Defendant — 

Appellan 

v. 

Sarada Charan Das and others _ 

Plaintiffs — Respondent: 
, AppefU No. 20 of 1940, Decided on 6th Soptembt 
1944 (Cuttack), from original decree of Dist. Judo. 
Cuttack, D/- 18th Juno 1940. 

I ?' ndu Rc, 'g'ous Endowments Ac 
(4 of 1939), S. 54(2)— Imerpretation and effect o 

What S. 54 (2) provides is no moro than that n(U 

the commencement of tho Act. tho provisions of Ss. 9 

and 93 and O. 1, R. 8, Civil P. C.. shall have n 

application to any suit claiming relief in respect c 

tbe administration or management of a religious en 

d r f asoa ^'ng that after the commence 

t , be P roc eeding 3 relating to religion 

- d r.T n . t V n l ^ e P rovinco of Orissa would have t 

w£5SH U w er the P rovisioDB of tbe Act itsell 
WJnittheLegratature mtanded was that there shout 

{iSfiTo/ss afsfsrf?*? Stirs 

E2ln°i the Advocate-General before being insli 

Ac lit Wlth the e ntire scheme of th 

£arth , er nec «38ary lor the Legislature t 

under S ftTciJil P r* F° W ,T givon *® tho Cour 
• * Civil P. C. t should no longer bo annlia 

Thk d^ n „ e o r t° th0r ^ u hat ,P^dodlor by theAct 

tho iSdSi* h l th ° P rcvisioris of S. 64 (2 

Uro L^idatuje repealed the provisions of S. 92, C v 

ti«Vus?ppuSttom wfta ,ntended "dtitsn 


(b) Orissa Hindu Religious Endowments Act 
(4 of 1939), S. 57—Scope and applicability of. 

Section 57 does not merely refer to such endow¬ 
ments as were governed by schemes settled under 
S. 92, Civil P. C., before the commencement of the 
Act. Section 57 applies even to schemes settled under 
S. 92, Civil P. C., in a suit instituted before tbe com¬ 
mencement of tbe Act, but decided after its coming 
into force. [P 126 C 2] 


(c) Orissa Hindu Religious Endowments Act 
(4 of 1939), Ss.54 and 4—Act is not retrospective 
— Suit under S. 92, Civil P. C. f pending at com¬ 
mencement of Act—Act does not apply. 

Where an enactment deals with mere procedure, 
it is generally retrospective unlike an enactment of 
substantive law, which is not generally retrospective. 
The Act docs not relate merely to procedures. In 
many respects it enact9 substantive law and there¬ 
fore must be construed strictly and before it could be 
held that it is retrospective it must be shown that 
the necessary intendment appears in its provisions to 
make it so. when the Act does not in express terms 
provide that it is retrospective. As there is no neces¬ 
sary intendment in it to make it retrospective it has 
no application to suits under S.92, Civil P. C., which 
were pending at its commencement: 1905 A. C. 3G9; 
(’28) 15 A.I.R. 1928 Cal. G40 (S.B.); (*43) 30 A.I.R, 
1943 Pat. 18 (F.I3.) and (’41) 28 A.I.R. 1941 F.C. 16, 
Ret- on. [P 126 C 2; P 127 C 2) 

Even if the Act were regarded as merely enacting 
a law of procedure and as retrospective, it would 
deprive a suitor in the pending action of the right of 
first appeal, which is not a matter of procedure, to 
the High Court which had vested in him at the date 
of the suit because the right of first appeal to the 
High Court was transferred by S. 65 of the Act to a 
new tribunal namely tho District Judge and a right 
of second appeal to the High Court was conferred 
which was a less valuable right than the right of 
first appeal. This would oflend against the principle 
that statutes affecting vested rights are not to be 
held to act retrospectively, unless a clear intention to 
that effect is manifested. The Act therefore does not 
apply to suits under S.92, Civil P. C., pending at the 
commencement of the Act: (1905) A.C. 369, Itel. on. 

[P 127 C 11 

B. N. Dos and S. K. De —. for Appellant, 

S. N . Sen Gupta and It. N. Sinha —. 


for Respondents. 

Imam J.—This is an appeal by the defen¬ 
dant against the judgment of the District Judge 
of Cuttack, dated 18 th June 1940, decreeing the 
plaintiffs’ suit and ordering a scheme for the 
management of tho religious endowment. Tho 
plaintiffs, having obtained the sanction of the 
Advocate-General under s. 92, Civil P. C. 
instituted the suit on 3rd October 1939 , on 
various allegations against the defendant pray, 
ing that accounts may be taken from him, a 
scheme for the management of the trust pro- 
perty may be settled placing the defendant 
under the control of a committee appointed 
by the Court, or, in the alternative, for the 
remova 1 of the defendant owing to his being 
unfat for the purposes of managing the trust 
property. The plaintiffs asserted that the en- 
dowment in question was a publio trust. The 
defendant, i.e., the appellant, denied tho allega¬ 
tions of mismanagement and misconduct and 
pleaded that the suit should be dismissed as 
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it was not maintainable, having regard to the 
fact that the Orissa Hindu Religious Endow, 
ments Act (iv of 1939) applied, and the Dis¬ 
trict Judge had no jurisdiction to entertain 
the suit. He further denied that the endow, 
ment was a public trust, asserting that it was 
purely a private trust. 

I he Orissa Hindu Religious Endowments 
Act, 1939 (hereinafter referred to as the Act), 
was enforced on 4th November 1939, i. e., a 
little more than a month after the suit had 
been filed. It was urged on behalf of the ap- 
pellant that the Act has a retrospective effect, 
and, having regard to its provisions, the Dis- 
trict Judge had no jurisdiction to proceed fur¬ 
ther with the suit. The Act does not in express 
terms state that it is retrospective. Prima 
facie that should be enough; but it has to be 
examined as to whether its provisions indicate 
clearly, the intention of the Legislature to give 
it a retrospective effect. By s. 4, the Act ex- 
pressly repealed certain enactments, as men- 
tioned therein but not Ss. 92 and 93, Civil P. C. 
It further provided by cl. (iii) to S. 5: 

Any remedy by way of application, suit or appeal 
which is provided by this Act shall be available in 
respect of proceedings under the said Acts pending at 
the time of the commencement of this Act as if the 
proceedings in respect of which the remedy is sought 
had been instituted under this Act.” 

It is to be noticed that throughout the Act 
there is no mention that a suit pending under 
S. 92, Civil P. C., should bo treated as a pro- 
ceeding instituted under the Act. If the Legis¬ 
lature had intended that the Act should apply 
to pending actions under S. 92, Civil P. C., it 
would have so provided, as it did in the case 
of pending proceedings under the various Acts 
repealed by S. 4. Our attention, however, was 
drawn to sub-s. ( 2 ) of S. 54 of the Act, which 
states as follows : 

"Sections 92 and 93 and R. 8 of 0. 1 of Sch. 1, 
Civil P. C., 1908, shall have no application to any 
suit claiming any relief in respect of the administra¬ 
tion or management of a religious endowment and 
no suit in respect of such administration or manage¬ 
ment shall be instituted, except as provided by 
this Act." 

It is clear to my mind that what is provided 
by this sub-section is no more than this, that, 
after the commencement of this Act, the provi¬ 
sions of Ss. 92 and 93 and R. 8 of o. 1 , Civil P. C., 
shall have no application to any suit claim¬ 
ing relief in respect of the administration or 
management of a religious endowment, the 
reason being obvious, namely, that, after the 
commencement of the Act, proceedings relat¬ 
ing to religious endowments in the province 
of Orissa would have to be instituted under 
the provisions of the Act itself. I am satisfied 
that what the Legislature intended was that 
there should be no room for the contention, 
having regard to the provisions of S3. 92 and 
93 of the Code, that proceedings under the Act 
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had still to receive the prevoius sanction of 
the Advocate-General before being instituted. 
In consonance with the entire scheme of the 
Act, it was further necessary for the Legislature 
to make it clear, that the powers given to the 
Court under s. 92 should no longer be applied! 
in a manner other than that provided for by 
the Act. This is quite different to saying that 
by the provisions of sub-s. (2) to s. 54, the 1 
Legislature repealed the provisions of s. 92 , 
Civil P. C„ or that the Act was intended to 
be retrospective in its application. By s. 57 
of the Act the Legislature provided that, where 
a religious endowment is governed by any 
scheme settled under s. 92, Civil P. C., such 
scheme shall be deemed to be a scheme settled 
under the Act and might be modified or can¬ 
celled in the manner provided by the Act. I 
am of the opinion that this section applies 
even to schemes settled under S. 92 in a suit 
instituted before the commencement of the 
Act, but decided after its coming into force. 
It was urged ou behalf of the appellant that 
this section merely referred to such endow¬ 
ments as were governed by schemes settled 
under S. 92 before the commencement of the 
Act. I cannot read that restriction into the 
words of S. 57 of the Act. Several other sec¬ 
tions of the Act were referred to likewise. It 
is, however, not necessary to deal with them 
here, as I am satisfied that the Act was not 
an enactment relating merely to procedures. 
In many respects the Act enacts substantive 
law. It is well settled that where an enactment 
deals with mere procedure, it is generally retros- 
pective unlike an enactment of substantive law, 
which is not generally retrospective. It is to 
be noticed that the present suit was instituted 
on 3rd October 1939, long before the Act came 
into force. The question is whether any rights 
had vested in the parties at that moment, 
which rights were affected by the Act, even if 
the Act enacted merely a law of procedure ? 
It is clear that the plaintiffs or the defendant 
had, at the time the suit was filed, a right of 
appeal to the High Court. Under the provi¬ 
sions of the Act that right of appeal was 
affected. Was that right a vested right? I 
think, there can be no doubt that it was. As 
long ago as 1905, in 1905 A. C. 3G9 1 Lord 
Macnaghten stated: 

"As regards the general principles applicable to 
the case there was no controversy. On the one hand, 
it was not disputed that if the matter in question bo 
a matter of procedure only, the petition is well 
founded. On the other hand, if it be more than a 
matter of procodure, if it touches a right in existence 
at the passing of the Act, it was conceded that, in 
accordance with a long line of authorities extending 
from the time of Lord Coke to the present day, the 
appellants would be entitle dl to suoceod. The Judiciary 

1. (1905) 1905 A. C. 369, Colonial Sugar Refining 
Co., Ltd. v. Irving. 
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Act is not retrospective by express enactment or by 
necessary intendment. And therefore the only ques¬ 
tion is, was the appeal to His Majesty in Council a 
right vested in the appellants at the date of the 
passing of the Act, or was it a mere matter of proce¬ 
dure? It seems to their Lordships that the question 
does not admit of doubt. To deprive a suitor in n 
pending action of an appeal to a superior tribunal 
which belonged to him as of right is a very different 
thing from regulating procedure. In principle, their 
Lordships see no difference between abolishing an 
appeal altogether and transferring the appeal to a 
new tribunal. In either case there is an interference 
(With existing rights contrary to the well known 
general principle that statutes arc not to be held to 
‘act retropectively unless a clear intention to that 
effect is manifested.*' 

It seems to me that there can be no room 
for doubt- that the Act involved something 
•more than a mere matter of procedure. If the 
Act was to be regarded as retrospective, it 
deprived a suitor in a pending action, the right 
of appeal to a specified superior tribunal. It 
was urged on behalf of the appellant that the 
Act itself provided for an appeal and a second 
appeal. It is necessary to state that, accord¬ 
ing to the provisions of the Act, such suits as 
have to be instituted under the Act, lie in the 
lowest Court of civil jurisdiction, i. e., before 
the Munsif, and by S.G5, right of appeal, pre¬ 
sumably, to the District Judge, and also a 
right of second appeal has been allowed. 
There can be no doubt that the right of a 
first appeal to the High Court is a more valu¬ 
able right than that of a second appeal. In 
this case the parties had vested in them the 
right of a first appeal to this Court, and, if, by 
the Act, that right was abolished, and the 
right of first appeal was transferred to a new 
tribunal, it would offend against the principle 
laid down by their Lordships of the Judicial 
U>mmittee in the case just referred to. Refer¬ 
ence may also be made to the decision of the 
Special Bench of the Calcutta High Court 

"j J 6 £ ftK 5 ? 2 followed by a Full Bench 
of this Court m a. i. r. 1943 Pat. 18 3 where it 
has been held that the date of the institution 

factor" wS ,D . each Case is 1116 determining 

Ttere h J J'“ 10 lhe right ° f »PPe*L 

PaW Tow? T amendment of the Letters 
ft J tbS Calcutta H 'S h Court, by which 

3MAfcETft to obtain tho leaveof the 

single Judge, sitting m second appeal, before 

S2S5 0f ^ ttera PateK could bo 

permitted. Ihe amendment had taken oIrca 


who decided against him, before ho could file 
a Letters Patent appeal. Their Lordships had 
no hesitation in deciding that, although the 
second appeal was heard after the amendment 
of the Letters Patent, the right of appeal bad 
vested in the party long before, namely, at 
the date of the institution of the suit, and that 
such right was not conditional upon obtaining 
leave of the Judge who heard the second 
appeal. It wa3 accordingly held that the 
amendment to the Letters Patent was not 
retrospective. In a. I. R. 1941 f. C. 16* Sulai- 
man J. observed : 

“Undoubtedly, an Act may in its operation be 
retrospective, and yet the extent of its retrospective 
character need not extend so far as to affect pend¬ 
ing suits. Courts have undoubtedly leaned very 
strongly against applying a new Act to a pending 
action, when the language of tho statute does not 
compel them to do so. It is a well recognised rule 
that statutes should, as far as possible be so inter¬ 
preted, as not to affect vested rights adversely parti¬ 
cularly when they are being litigated. When a 
statute deprives a person of his right to sue or affects 
the power or jurisdiction of a Court in enforcing the 
Jaw as it stands, its retrospective character must be 
c,early expressed. Ambiguities in it should not bo 
removed by Courts, nor gaps filled up in order to 
widen Us applicability. It is a well established prin¬ 
ciple that such statutes must be construed strictly 
and not given a liberal interpretation.” 

In view of the decisions of the Privy Coun¬ 
cil and the Calcutta High Court and the ob¬ 
servations of Sulaiman J. in the Federal 
Cxmrt, I am of opinion that before it could be 
held that the Act is retrospective, it must be 
shown that the necessary intendment appears 
in its provisions to make it so, when the Act 
does not in express terms provide that it is 
retrospective. As I do not find the necessary 
intendment in it, I must construe its provi¬ 
sions strictly and hold that it has no applica- 
tion to suits under s. 92, Civil P. C., which 
were pending at its commencement. It was 
urged that the learned District Judge was 
wrong in coming to the conclusion that the 
endowment in question was a public trust. It 
was pointed out that their Lordships of the 
Judicial Committee have stated that the mere 
fact that Hindu worshipper's have been freely 
admitted to a temple does not prove that the 
temple is public. I do not think that the 
District Judge proceeded to decide this issue 
on such considerations. Ho examined the 

£;, and « to toe conclusion that the 
plaintiffs evidence, that it was a public trust, 
was acceptable, and that that conclusion was 
fully supported by tho admission of the defen¬ 
dant himself in a previous suit. Some ques. 
tion has been raised before us that the previous 

IF. C.), United Provinces v. Mt. Atiqa Begum. 
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decide that point, because the defendant him- 
self admits that he stated on the previous 
occasion that the temple was a public one; 
but he asserted that what he had stated was 
false. According to his own statement, how¬ 
ever, he did join the plaintiff of that suit in 
seeking a declaration from the Court that the 
trust was a public trust. In that suit, as far 
back as 1919, the District Judge of Cuttack 
upheld the Subordinate Judges decision that 
the temple in question was a public temple. 
There are, however, independent of these con¬ 
siderations, statements of defendant's witnesses 
themselves, which go a long way to prove 
that the trust is a public trust. (After consi¬ 
dering the statements of the defendant s wit¬ 
nesses his Lordship proceeded.) The finding 
of the learned District Judge on this issue is 
correct. 

There can be no doubt that the learned 
District Judge was right on an examination 
of the various circumstances and the allega¬ 
tions made against the defendant in coming 
to the conclusion that he was not a fit i>erson 
to manage the trust property by himself. He 
was, accordingly, justified in drawing up the 
scheme for the management of the property. 
Indeed, no serious argument was advanced 
before us with reference to the findings of the 
learned District Judge in this regard. If the 
appellant feels that the scheme should be 
modified, altered or cancelled, S. 57 of the Act 
provides the remedy. I would, accordingly, 
affirm the decision of the Court below and 
dismiss the appeal with costs. 

Yarma J. — I agree. 

G.N. Appeal dismissed. 


A. I. R. (32) 1945 Patna 128 

Agarwala J. 

Umakanta Nayak — Defendant — 

— Petitioner 

v. 

Gyanendra Prasad Bose and another — 
Plaintiffs — Opposite Party . 

Civil Revn. No. 42 of 1942, Decided on 11th March 
1943, (Cuttack), from order of Collector, Balasore, 
D/- 4 th February 1942. 

(a) Orissa Tenancy Act (2 of 1913), S. 204(5)— 
Collector’s order under, is revisable by High 
Court under S. 115, Civil P. C. 

The Collector acting under S. 204 (5) is a Court 
subordinate to the High Court within the meaning 
of S. 115, Civil P. C., and therefore, the High Court 
has power to revise an order made by him under 
S. 204 (5), whether the order be one accepting the 
order of the subordinate Court or refusing to do so. 

[P 128 C 2] 

(b) Orissa Tenancy Act (2 of 1913), S. 193 (a) 
and (b)—Defendant acquiring from plaintiff right 
to collect rent from cultivators in consideration of 
fixed annual sum - Defendant is tenure-holder— 
Suit to recover annual sum comes within S. 193 
(a) and not S. 193 (b). 


A. I.R 

Where the defendant has acquired from the plain- 
tiff the right to collect rent from the cultivators in 
consideration of a fixed annual 6Uin payable to the 
plaintiff, the status of the defendant is that of a 
tenure-holder under the plaintiff although there may 
be restrictions on his powers in the deed itself which 
are not always to be found in documents creating 
tenures. The essential status of the defendant, how¬ 
ever, is that of a tenure-holder, that is to say, a person 

who has acquired from the proprietor a right to hold 
land for the purposes of collecting rent. Accordingly 
a suit by the plaintiff to recover the annual sum from 
the defendant is governed by Section 193(a) and not 
Section 193 (b). [P 129 C lj 

M. S. Bao — for Petitioner. 

S. N. Sen Gupta — for Opposite Party. 

Order —This application is by the defen¬ 
dant and is directed against an order of the 
Collector made under S. 204(5), Orissa Tenancy 
Act. The application arose out of a suit by 
the plaintiff to recover what has been called 
rent from tbe defendant on the basis of a 
document executed by the defendant in plain- 
tiff’s favour, which has been called an ijara 
kahuliat. By this document the defendant 
acquired the right to collect rent from the 
cultivators in consideration of an agreement 
by him to pay to the plaintiff a sum of 
Rs. 1201-7-0 annually for the years 1342, 1343 
and 1344. This sum was payable by the defen¬ 
dant to the plaintiff irrespective of the amount 
of rent collected by the defendant from the 
cultivators. On failure to make this annual 
payment within the stipulated time the plain¬ 
tiff was declared entitled to put up for sale 
certain of the defendant's properties which 
were hyjxithecated by the document as security 
for the due performance of the defendants 
obligation to pay to the plaintiff the annual 
sum that I have mentioned. The defence to 
the suit was that the rent Court in which tho 
suit was instituted had no jurisdiction to 
entertain it. The Deputy Collector overruled 
this contention holding that the suit was 
governed either by cl. (a) or cl. (b) of S. 193, 
Tenancy Act. The Collector was then moved 
under cl. (5) of S. 204 but declined to interfere. 

A preliminary objection was taken by the 
plaintiff in this Court that the defendant was 
not entitled to come to this Court for revision 
of the Collector’s order after the Collector 
himself refused to exercise the revisional 
powers which he possesses under S. 204(5). The 
Collector is admittedly a Court subordinate to 
this Court within the meaning of S. 115, Civil 
P. C., and therefore, this Court has power to 
revise an order made by him under S. 204J5), 
whether the order be one accepting the order 
of the subordinate Court or refusing to do so. 

The substantial question in this case is as 
to the status of the defendant under the ijara 
kahuliat to which I have already referred. II 
the defendant’s status be that of a mere rent 
collector and the suit he for money received 
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by him for the plaintiff as the latter's agent, 
then the suit is governed by S. 193 (b) and the 
rent Court has jurisdiction to entertain it. But 
in my view the present suit cannot be so 
regarded. It is not a suit for money received 
by°the defendant for the plaintiff. The money 
recoverable by the defendant from the culti¬ 
vators was for himself. The plaintiff was in 
no way interested in the money or had any 
right to it. His right was to obtain a fixed 
sum from the defendant and that fixed sum 
was recoverable by him whether the defendant 
succeeded in realising any money from the 
(cultivators or not. I therefore agree with the 
Idefence contention to this extent that the suit 
is not governed by cl. (b) of S. 193. But the 
very acceptance of this contention in the cir¬ 
cumstances of the present case brings the suit 
within cl. (a). If the position be as. in my 
opinion, it is, that the defendant has acquired 
from the plaintiff the right to collect rent from 
the cultivators in consideration of a fixed 
annual sum payable to the plaintiff, then the 
3tatus of the defendant is that of a tenure- 
holder under the plaintiff although there are 
restrictions on his powers in the deed itself 
which are not always to be found in documents 
creating tenures. The essential status of the 
defendant, however, is that of a tonureholder, 
that is to say, a person who has acquired from 
the proprietor a right to hold land for the pur¬ 
poses of collecting rent. In this view of the 
matter, the order of the Court below must be 
affirmed and this rule discharged with costs. 

G.N. Rule discharged. 
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Chatterji and Shearer JJ. 

Rameshwar Lal Jhunjhuntvalla and 
others — Appellants 

v. 

Tiloke Chand and another — Respondents. 

Appeal No. 126 of 1943, Decided on 4th August 
1944, from appellate order of Additional District 
Judge, Bhagalpur, D/- 2nd February 1943. 

Limitation Act (1908), Art. 182 (5) and Expla¬ 
nation 2 — Decree transferred for execution_ 

Execution application to transferor Court alter 

° ne t0 “P r °P er Court" and cannot 
save limitation. 

* b 7 th0 at Blmgal- 

1936 for 1 l9 f 3S ” as transferred on 1st Juno 

1936 for execution to the Court at Madhipura. In 

on i a nth r f°l Ort iS? I , ap ^ 1 i Cati0n f0r 0secu t> 0 O was filed 
on 30th July 1936. This execution case was dis- 

P* 1 * ^“faction on 13th March 1937 On 

2a2K“P 1940 ‘ - h ° decrec_ bolder8 filed a fresh 
application for execution in the Court at Bhagalpur 

praying for arrest of the judgment-debtor . ^ P 1 
tbat tbe application dated 21st February 

rilfarl of the decree - made after the 

V^ 0 ^ he 5 0Urt Which transferred the decree 
ti^tL 7 /h® Conrt a ‘Bhagalpur was not an applloa- 
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step in aid of execution. The transferee Court was 
the proper Court to which the execution application 
ought to have been made even though the transferee 
Court had dismissed the previous execution applica¬ 
tion on part satisfaction : ('23) 10 A.I.R. 1923 Fat. 
384 ; ('39) 26 A.I.R. 1939 Pat. 289 and ('40) 27 
A.I.R. 1940 Pat. G77, Held correctly decided ; Case 
law discussed. [P 130 C 1,2 ; P 132 C 1,2] 

O. C. Mukhcrji — for Appellants. 

M. Rahman and Jagdish Singh — 

for Respondents. 

Chatterji J. —The question for determina¬ 
tion in this appeal is whether the execution 
of a decree is barred by limitation. The decreo 
under execution is a money decree passed by 
the second Munsif’s Court, Bhagalpur, on l5tli 
May 1935. On 1st June 1936 it was transferred 
for execution to the Munsif's Court at Madhi¬ 
pura. In the latter Court an application for 
execution (Execution case No. 574 of 19SG) was 
filed on 30th July 193G. This execution case 
was dismissed on part satisfaction on 13th. 
March 1937. On 2ist February 1940 the decree- 
holders filed a fresh application for execution 
(Execution case No. 145 of 1940) in the second 
Munsif's Court, Bhagalpur, praying for arrest 
of the judgment-debtor. This application was 
dismissed for default on 23rd February 1940. 
On 9th January 1942 the decree-holders filed 
the present application for execution (Execu¬ 
tion case No. 12 of 1942) in the Munsif's Court 
at Madhipura after obtaining a new’ certificate 
of non-satisfaction from the Bhagalpur Court. 
The judgment-debtor i^led an objection under 
S. 47, Civil P. C., on the ground that the ap- 
plication was barred by limitation. The learned 
Munsif held that the application for execution 
which was filed on 21st February 1940 in the 
Bhagalpur Court was not an application made 
to the proper Court, and, therefore, did not 
save limitation. He proceeded on the assump¬ 
tion that the Madhipura Court did not report 
the result of execution cose No. 574 of 1936 to 
tho Bhagalpur Court, as there was no note to 
that effect in the execution register. On ap¬ 
peal, the learned Additional District Judge 
took the same view. Accordingly, he dismissed 
the appeal. Hence this appeal by the decree- 
holders. 

This appeal originally came up for hear¬ 
ing before Sinha J. who referred it to a 
Division Bench, because apparently he doubted 
the correctness of tho decision in A.I.R. 1939 
Pat. 289* on which both the Courts below 
relied. Under Art. 182 , cl. (5), Limitation Aot, 
the three years period of limitation is to run 
from the date of the final order passed on an 
application made in accordance with law to 
tho “proper Court" for execution, or to take 
some step in aid of execution. In Explanation 
2 “p r oper Court" is defined to me an "the 

1. ('29) 26 A.I.R. 1939 Pat. 289 : 180 I. C. 81, 
Kamakhya Narain Smgh v. Kolipado Dutt. 
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Court whose duty it is to execute the decree 
or order.” Section 33, Civil P. C., provides 
“A decree may le executed either by the Court 
which passed it, or by the Court to which it is 
sent for execution.” Section 39 lays down 
under what circumstances the Court which 
passed a decree may send it for execution to 
another Court. Section 41 says: 

"The Court to which a decree is sent for execution 
shall certify to the Court which passed it the fact of 
such execution, or where the former Court fails to 
execute the same the circumstances attending such 
failure.” 

Order 21 R. G Jays down the procedure to 
be adopted by the Court sending a decree for 
execution to another Court. Order 21 , R. 10 
provides: 

"Where the holder of a decree desires to execute 
it, he shall apply to the Court which passed the 
decree or to the officer (if any) appointed in this 
behalf, or if the decree has been sent under the pro¬ 
visions hereinbefore contained to another Court then 
to such Court or to the proper officer thereof.” 

In A.I.R. 1939 rat. 289 1 Wort A. C. J. and 
Manohar Lall J., relying upon S. 38 and O. 21, 
R. 10 , Civil P. C., held that where a decree 
has been transferred for execution to another 
Court, an application for execution of such 
decree, made after the transfer, to the Court 
which transferred the decree is not an appli¬ 
cation to the proper Court and is not, there¬ 
fore, a step in aid of execution. Their Lord- 
ships also relied upon an earlier decision of 
this Court in 2 Pat. 2^7* and on the Privy 
Council decision in 43 I. A. 238. 3 In the case 
in 2 Pat. 247 2 Das J., with whom Adami J. 
agreed, held, upon a construction of Ss. 38 and 
39, Civil P. C., that a decree cannot be exe¬ 
cuted simultaneously in two Courts, that is 
to say, the Court which passed the decree and 
the Court to which it sent the decree for exe¬ 
cution. Das J. also referred to the Privy 
Council decision in 43 I. A. 23S 3 as supporting 
the view taken by bim. 

In the Privy Council case, 43 I. A. 238, 3 the 
facts were briefly these: In April 1904 a money 
decree was obtained in the Court of the Dis¬ 
trict Judge of Vizagapatam. In September 
1904, on the application of the decree-holder, 
the decree was transferred to the Court of the 
Munsif at Parvatipur for execution. In the 
latter Court execution was taken out and 
some immovable property of the judgment- 
debtor situated within the local limits of the 
jurisdiction of that Court was attached. But 
subsequently without any further order the 
execution case was dismissed in 1905. No fur¬ 
ther steps were taken by the decree-holder to 

2. ('93) 10 A.I.R. 1923 Pat. 384 : 2 Pat. 247 : 74 
I C. 608, Jnanendra Nath v. Jogendra Narain. 

3. '(TO) 3 A.I.R. 1916 P. C. 16 : 39 Mad. 640 : 43 
I. A. 238: 36 I. C. 682 (P.C.), Maharajah of Bobbili 
V. Narasaraju Peda Sinhulu. 


get the decree executed by the Munsif’s Court 
at Parvatipur. In December 1907 the decree- 
holder filed an application in the Court of the 
District Judge at Vizagapatam praying, (i) 
that the property which had already been 
attached by the Munsif's Court at Parvatipur 
be sold and ( 2 ) that notice under s. 248, Civil 
P. C., 1882 , be issued to the judgment-debtor,. 
No action, however, was taken on this appli¬ 
cation. Again in April 1910 the decree-holder 
filed in the Court of the District Judge an 
application for execution of the decree by sale 
of the immovable property which had been 
attached by the Munsif’s Court at Parvatipur. 
Till then the latter Court had not reported the 
result of the execution to the Court of the 
District Judge. The judgment-debtor objected 
to the execution on the ground that it was 
barred by limitation as the previous applica¬ 
tion filed before the District Judge had not 
been presented to the proper Court. This ob¬ 
jection was upheld by the Privy Council. 
Their Lordships said : 

"As the decree of 5th April 1904, had by order of 
the Court of the District Judge been sent on 30th 
September 1904, to the Court of the Munsif of 
Parvatipur for execution by the latter Court, and as 
the copy of the decree with the non-satisfaction cer¬ 
tificate was not returned to the Court of the District 
Judge until 3rd August 1910, and as the petition of 
13th December 1907, was for execution of the decree 
by sale of the immovable property of the respondent 
which was within the local limits of the jurisdiction 
of the Munsif s Court, their Lordships, having regard 
particularly to Ss. 223, 224, 228, and 230, Civil 
P. C., 1882, are satisfied that when that petition of 
13th December 1907, was presented to the Court of 
the District Judge that Court was not the proper 
Court to which the application to execute the decree 
by sale of the immovable property which had been 
attached by the Court of the Munsif should have 
been made, and that proper Court to which that 
application should have been made was the Court of 
the Munsif of Parvatipur, as that was the Court 
whose duty it then was to execute the decree so far 
as it could be executed by that Court.” 

Section 223 of the Code of 1882 corresponds- 
to Ss. 38, 39 and 41 of the present Code, S. 224 
to O. 21, R. 6, S. 228 to S. 42 and S. 230 to 
O. 21, R. 10. Though apparently the main 
ground of their Lordships decision was that 
the District Judge had no jurisdiction to sell 
the property which had been attached by the 
Munsif, their Lordships also emphasised the 
fact that the Court of the Munsif of Parvati¬ 
pur was "the Court whose duty it then was to 
execute the decree so far as it could be exe¬ 
cuted by that Court." This Privy Council 
decision has been regarded by this Court in 
the aforesaid cases in 2 Pat. 247“ and A.I.R 
1939 Pat. 289 1 as an authority for the propose 
tion that after a decree has been transferred 
for execution to another Court, that Court 
and not the transferring Court is the proper 
Court to which an application for execution- 
should be made. 
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A contrary view, however, has been taken 
by the Calcutta High Court in A.I.R. 1933 Cal. 
99, 4 by the Bombay Court in 53 Bom. S44, 5 by 
the Lahore High Court in A.I.R. 1935 Lab. 
4G3, 6 by the Ailahahad High Court in A.I.R. 
1936 ALL. 655 7 and by the Rangoon High 
Court in 5 Rang. S97.* The effect of these 
decisions is that simultaneous executions in 
the Court which passed the decree and the 
Court to which it has transferred the decree 
for execution are permissible. In the Calcutta 
case Mukherji Ag. C. J. and Guha J. sought 
to distinguish the Privy Council decision on 
the ground that in that case the application 
for execution which was relied upon to save 
limitation was made to the District Court, 
asking for sale of land which was within the 
jurisdiction, not of the District Court but of 
the Munsif's Court to which the decree had 
been transferred for execution and that, there¬ 
fore, by that application the District Court 
was asked to do what it was not competent 
to do. In the Calcutta case, however, tho 
actual point for decision was whether tho 
Court which passed the decree, after it has 
transferred the decree for execution to another 
Court, is competent to transfer it again. 
Mukherji J. himself in an earlier case, A.I.R, 
1927 Cal. 581,° said : 

“Now the power to make an order for simultaneous 
or concurrent execution of a decree in more Courts 
than one is not the same ns the power to make an 
order for execution after a decree is no longer on the 
file of the Court having already been transferred to 
another Court for execution." 

Then referring to o. 21 , r. 10 , Civil P. C., his 
Lordship said : 

"But the words of O. 21, R. 10 , Civil P. C., favour 

JJ? J ,ew for on behalf of the judgment- 

225* 18 bow tUe law is generally undcr- 

th^mA. thCr6 “ r0 Wei 8 h ‘y considerations 
that make it the more acceptable view." 

In the Bombay case Madgavkar J., sitting 
alone, sought to distinguish the Privy Council 
decision on the same ground. But in that case 
the main question for consideration was whe¬ 
ther a decreeing Court which transfers exe. 

CW to S °u aU }' uri9dicti °n until the 
u>urt to which it has transferred the decree 

CM p C T b heTj!‘ °• K80 , U ‘ i0n Under a -'“■ 

bv the W™ at f ° ,lowin e observation made 
- tbe IearDed J «d ge is very pertinent: 

,c - ^ 

<ii; !4 1 «■« 

ftSSuAfk 10 51, 

397: 

3. a. Galetaun v. p. £. Dinahaw. * 102 L ° 1 513> 


"Similarly, because a decreeing Court may not be 
a proper Court in which a certain step-in-aid of exe¬ 
cution may be taken, it does not follow that it is 
therefore a Court entirely without jurisdiction in 
respect of tbe decree which it has itself made and of 
a darkhast which it bos itself transferred wholly or 
in part to another Court." 

His Lordship relied upon the Privy Council 
decision in 14 M. I. A. 529 ta in sup[»rt of the 
proposition that a decree may be executed in 
more than one Court simultaneously. But in 
that Privy Council case what was actually 
decided was that the Court which passed the 
decree may transfer it to several Courts 
simultaneously for execution. In the Lahore 
case also the Privy Council decision in 43 i.a. 
Q3S 3 was distinguished on the same ground by 
Jai Lal J. who delivered the opinion of the 
Full Bench. It is, however, important to ob¬ 
serve that Skemp J. referred to o. 21 , R. 10 , 
Civil P. C.. and held that after a decree lias 
been transferred for execution to another 
Court, the proper Court to which an appli¬ 
cation for execution should be mado is tbe 
transferee Court and not the transferring 
Court. In the Allahabad case the Privy 
Council decision was distinguished on the 
ground that 

"it does not touch the point of concurrent exe¬ 
cution in more than one Court at one and the satno 
time," 

It was held in that case that 
“Where a decree passed by one Court is transfer- 

.■A°/?° ther * f0r eieci,ti °n. the decree-holder is 
entitled to nmko an application to tho former Court 

l^Se 0 ” “ S COnCUrreDt ese<;u,ion decrees is per- 

The actual question for decision, however was 
one of jurisdiction and not of limitation There 
was no reference to o. 21 , R. ! 0 , Civil P C 
In the Rangoon case the Privy Council deci¬ 
sion in 43 r. a. 238 s was explained in these 
words: 

SSSSSHS 

The actual decision in the case was that • 
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former case there is the following observation 
of Mullick J. : 

“indeed on principle there seems to be no difference 
between a concurrent execution after transfer in 
another Court and a concurrent execution in the 
Court in which the decree was passed.” 

The actual point for decision in that case, 
however, was whether the same Court is com- 
potent to allow a decree-holder to prosecute 
two concurrent applications for execution of 
the same decree. The point now under consi¬ 
deration did not at all arise, and there was 
no reference to S. 38 or o. 21, It. 10, Civil P. C. 
In the other case it was held that 
“a Court when it transfers a decree for execution 
does not thereby altogether lo3e control over the 
decree and is quite competent to recall it. Therefore, 
an application made to the Court transferring the 
decree to recall the execution proceedings is a step- 
in-aid of execution made in accordance with law 
before the proper Court." 

Fazl Ali J. (as he then was) who delivered 
the judgment to which Agarwala J. agreed, 
said: 

“The point on which all the Courts are agreed is 
that the Court when it transfers the decree for exe¬ 
cution docs not thereby altogether lose control over 
the decree, but may still pass certain orders in con¬ 
nexion with execution. For instance, it has power to 
stay execution, to make an order for simultaneous 
execution by another Court and to decide an objec¬ 
tion as to limitation if referred to it by the Court 
to which the decree has been transferred for exe¬ 
cution." 

But with reference to the expression “proper 
Court” in Expln. 2 to Art. 182, his Lordship 
said : 

“The expression ‘proper Court' has been somewhat 
loosely defined in Expln. 2 of Art. 182 as the Court 
whose duty it is to execute the decree. It was con¬ 
tended before us on behalf of the appellant that this 
definition was wide enough to include a Court which 
has transferred a decree for execution to another 
Court. In vi3w, however, of the authorities on the 
subject it appears to me to be not permissible to give 
to this expression the wide meaning attributed to it 
on behalf of the appellant." 

This decision, therefore, is of no assistance to 
tho appellant. Rather tho last-quoted obser¬ 
vation supports the respondent. It has also 
been argued by Mr. Mukherji that the cases 
in 2 rat, 247 2 and A. I. R. 1939 Pat, 289 1 are 
distinguishable, because in the present case the 
Madhipura Court had dismissed the execution 
case No. 574 of 193G on part satisfaction. But 
in the Privy Council caso in 43 I. A. 238, 3 the 
Munsif’s Court at Parvatipur had dismissed 
the execution case, and yet their Lordships 
held that that was the proper Court to which 
the subsequent application for execution, which 
was relied upon to save limitation should have 
been made. The question before us turns on 
the meaning of "proper Court” as given in 
Expln. 2 to Art. 182. Having regard to the pro¬ 
visions of O. 21. R. 10 and to their Lordships* 
observation in the case in 43 I. A. 238 s that 
the Court of tho Munsif of Parvatipur was 


"the Court whose duty it then was to execute 
the decree so far as it could be executed by 
that Court,” I am not prepared to hold that 
the decisions of this Court in 2 rat. 247 2 and 
A. I. R. 1939 Pat. 239 1 are not correct. It may 
be mentioned here that this last case was fob 
lowed by this Court in A. I. R. 1940 Pat. 677 1S 
in which the judgment was given by Mere¬ 
dith J., with whom Wort J. agreed. As at 
present advised, I find no sufficient ground to 
refer the matter to a Full Bench. I would, 
therefore, dismiss this appeal. But in the cir¬ 
cumstances, I would make no order for costs. 

Shearer J. — I agree. 

G.N. Appeal dismissed. 

13. (’40) 27 A.I.R. 1940 Pat. 677 : 19 Pat. 354 : 
191 I. C. 695, Bishundco Narain v. Raghunath 
Prasad. 
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Varma and Imam JJ. 

Gupteswar Chandra Deo — Petitioner 

v. 


T. V. V. Narsimham and another — 

Opposite Party. 

Civil Revn. No. 190 o t 1942, Decided on 14th 
September 1944 (Cuttack), against order of Agency 
Sub-Judge, Jcypore, D/- 22nd June 1942. 

(al Civil P. C. (1908), O. 9, R. 9 and O. 21, 
R. 100 — Applicability. 

A petition under O. 9, R. 9 docs lie against orders 
dismissing petitions under O. 21, R. 100: (’23) 10 
A.I.R. 1923 Pat. 239, Foil. (P 132 C 2; P 133 C 1] 

(b) Precedent — High Court. 

The lower Courts are bound by the decision of 
their High Court in preference to a decision of 
another High Court. [I* 133 C 1] 

(c) Civil P. C. (1908), S. 115—Material irregula¬ 
rity. 

Where a Judge is much influenced by the fact that 
the petition was not maintainable when it is actually 
maintainable, he acts with material irregularity. 

(P 133 C 1) 

P. C. Chatterji — tor Petitioner. 

H. Sen — for Opposite Party. 

Varma J. — Tho petitioner filed an appli¬ 
cation under O. 21, R. 100, Civil P. C. This was 
dismissed for default on 7th March 1942. Ho 
then filed an application under O. 9, R. 9 of 
the Code. That application also has been dis¬ 
missed by the Court below by an order dated 
22nd June 1942. The Court below in dismissing 
the application has, evidently, been influenced 
to a great extent by a Full Bench decision of 
the Madras High Court in 30 M. L. W. 424. 1 
But a Division Bench decision of this Court in 
A.I.R. 1923 Pat. 239 2 lays down that a petition 
under O. 9, R. 9 does lie against orders dis- 


, (-29) 16 A.I.R. 1929 Mad. 757 : 52 Mad. 899 : 
120 I. C 567 : 30 M. L. W. 424 (F.B.), Alaga- 
sundaram Pillai v. Picbunier. 

. (-23) 10 A.I.R. 1923 Pat. 239 : 2 Pat. 372 . 71 

[. C. 484, SheonaDdan v. Debi Lai. 
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missing petitions under 0.21, R. 1CX). This view 
has not been overruled by this High Court, 
and the lower Court was bound by it in pre¬ 
ference to a decision of another High Court, 
according to the practice indicated by another 
Division Bench of this Court in A.I.R. 193S Pat. 
120 . 3 The learned advocate for the opposite 
party argues that the Court below has disposed 
of the case not only on a point of law but also 
on the merits. Looking at the order of tho 
'learned Subordinate Judge, it is clear that he 
was so much influenced by the fact that the 
petition was not maintainable that he had 
dealt with the materials before him in a very' 
unsatisfactory manner. He has also remarked 
that there was a remedy open to tho petitioner 
by way of suit, but ultimately he held that 
the application was not maintainable. I am 
afraid, the Court below has acted with material 
irregularity, and the case must be remanded 
for disposal in accordance with law. I would 
allow the application, set aside the order of 
tho Court below and direct that the petition 
under 0. 9, R. 9 be disposed of in accordance 
with law. There will be no order as to costs. 

Imam J. — I agree. 

R K- _ Revision allowed. 

3. (’33) 25 A.I.R. 1938 Pat. 120 : 17 Pat 281 : 174 
I. C. 769, Lain Mistry v. Ganesk Mistry. 
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Fazl Ali C. J. and Manohar Lall J. 
Madhusudan Ray—Appellant 

v. 


Jogendra Kar and another — 

. , „ „ Respondents. 

Appeal No. 43 of 1940, Decided on 6th May 1944 
(Cuttack), from appellate decree of Sub-Judge, Cut¬ 
tack, D/- 8th September 1939. 


(a) Minor-Decree against—Appropriate pr. 
cedure under O 32, Civil P. C., for appointir 
guardian not followed — Effect of — Failure 
guardian to appear—Effect of. 

When a minor is properly a party to a suit, th. 
is to say if ho is represented on the record by 
guardian not disqualified from acting, the jurisdi 
turn of the Court to try and determine the cause i 

* complete and cannot be ousU 

b , e C ? urt did not follow the appr 
priate procedure for the appointment of the guardia 
as laid down in 0. 32, Civil P. C . A mere irrem 

not^ y rende h r°th PPO i ntmenl v 0 ' “ S^dian ad litem ™ 
re, l der .f lie decree obtained against the mint 

“ n i l tt “ d ™ ,d * m]eS3 ^ interest of the minor hi 
suffered by reason of such an irregularity If 

On the death of the records tenanAis widow n 
mother and guardian of her minor son sold tb 
ho dmg to the plaintiff. Tho landlord howler S 

, the troDafec brought a rent sui 
against the minor son of the recorded tenant throug! 


his natural guardian, the mother. In that suit 
notices and summonses were issued both to the 
minor and to his guardian and were properly served. 
An ex parte decree was passed and in execution ol 
that decree the holding was sold and purchased by 
the landlord. The plaintiff having been dispossessed 
instituted a suit to recover possession after a declara¬ 
tion that the decree in execution of which the tenancy 
had been sold was void and of no effect because the 
minor was not properly represented in tho manner 
required by law the defect pointed out being that 
there was no formal order appointing the mother of 
the minor as the guardian to act for him and to 
represent him : 

Held that (1) although there was no regular order 
appointing the mother as guardian the very fact that 
the Court issued notices to the mother and the 
guardian who was not disqualified from acting 
clearly showed that the Court had impliedly given 
its consent to her representing the minor. 

(P 131 C 2] 

(2) If the proposed guardian of the minoron receiv¬ 
ing notices and summonses from the Court thought 
that there was no defence which could be made on 
behalf of the minor she was not bound to appear and 
incur unnecessary expenses which would have to be 
debited to the account of the miuor. [P 135 C 2] 

(3) The interest of the minor had not at all been 

neglected as he had no defence whatsoever ns he had 
no interest in the tenancy at all. [P 135 C 1] 

(4) The decree against the minor was therefore not 

void : Case law discussed . (p 135 C 2] 

(b) Minor—Decree against—Void and voidable 
decree. 

The words that the decrees are null and void 
against the minors are often loosely used. That a 
decree is void as being without jurisdiction is one 
thing and that a decree may be set aside as being 
voidable at the instance of a minor who is not pro¬ 
perly represented and has been prejudiced is another: 
('23) 10 A.I.R. 1923 Pat. 242, Rel. on. [P 135 C 1.2] 

P. C. Chatterji — for Appellant. 

L. K . Das Gupta — for Respondents. 

Manohar Lall J. — This is an appeal by 
defendant l who is nggrieved by tho decision 
of the learned Subordinate Judge by which ho 
reversed the decision of the learned Munsif 
and decreed the suit of the plaintiff. Tho facts 
are these. Kapil Sahoo was a recorded tenant 
with respect to a holding of 1.68 acres carrying 
a rental of Rs. 5-5-0 per annum in Mouja 
Dalong. On 24th September 1928, ho sold .17 
acres out of this holding to tho landlord, defen. 
dant 1 , and parted with possession in favour of 
the landlord. On 22nd February 1937, after 
tho death of Kapil his widow as mother and 
guardian of her son, defendant 2 , sold tho 
remaining 1.51 acres of land to the plaintiff 
for a sum of Rs. 200 . In tho sale deed tho 
rental which was shown as payablo for this 
land was not the rental of the whole of the 
holding but the proportionate rental which wa 3 
payable for 1.51 acres. This holding which 
now consisted of 1.51 acres only fell into 
arrears. The landlord, defendant 1 , instituted 
a suit for rent not against the plaintiff but 
Against the original tenant or rather against 
the minor son of tho original tenant through 


A. I. R. 
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his natural guardian, the mother—the landlord 
refused to recognise the transfer for reasons 
which are wholly irrelevant. In that suit 
notices and summonses were issued both to 
the minor and to his guardian and were pro- 
l>erly served. On the date fixed, nobody 
appeared on behalf of the defendant and a 
decree was passed ex parte on 3rd January 
1933. In execution of that decree the holding 
was sold on 25th February and the sale was 
confirmed on 29th March 1938, the landlord 
himself becoming the auction-purchaser. The 
plaintiff having been dispossessed instituted a 
suit giving rise to this appeal on loth June 
1938 for recovery of possession after a declara- 
tion that the decree of 3rd January 1938 wa3 not 
a rent decree, and secondly that the decree was 
void and of no effect because defendant 2 , a 
minor, was not represented in the manner 
required by law’ the defect pointed out being 
that there was no formal order appointing the 
mother of the minor as the guardian to act 
for the defendant and to represent him in 
that action. 

The trial Court held that the decree was a 
rent decree because by the arrangement be¬ 
tween the recorded tenant and the 16 annas 
landlord, the original holding was split up 
into two, one having merged in the superior 
right of the landlord and the remaining 1.51 
acres becoming the separate tenancy with a 
rental of Rs.4-4-0. He also held that the suit 
was not fraudulent or collusive. The learned 
Munsif also came to the conclusion that 
although it was true that there was an absence 
of a formal order appointing the mother as 
the guardian, but this was a mere irregularity; 
on the other hand the minor was being described 
as being represented by his mother guardian 
and the Court accepted that position and 
ordered the issue of summonses to her repre¬ 
senting the minor defendant thereby sanction¬ 
ing her appointment as the guardian. He also 
held that the minor had no defence whatsoever 
because he had parted with the property in 
lavour of the plaintiff, the mother had no 
adverse interest against the minor and no 
prejudice whatsoever was caused to the interest 
of the minor by the non-appearance of the 
guardian. Accordingly he dismissed the suit. 
In appeal the learned Subordinate Judge has 
come to the conclusion that the decree was a 
rent decree and the claim was founded on just 
dues, but he disagreed with the learned Munsif 
and held that the decree was a nullity inas¬ 
much as the proposed guardian never consented 
to act as the guardian of the minor. Accord¬ 
ingly he set aside the decision of the learned 
Munsif and decreed the plaintiff’s suit. Hence 
the second appeal to this Court. 

A large number of cases were cited before 


us by^ Mr. P. C. Chatterjee who appears on 
behalf of the appellant and by Mr. L. K. Das 
Gupta who appears on behalf of the respon. 
dents. But I am satisfied that in this case we 
must follow the decision given by the Division 
Bench of this Court in 2 Pat. 335 1 where it has 
been held that when a minor is properly a 
party to a suit, that is to say, if he is repre¬ 
sented on the record by a guardian not dis¬ 
qualified from acting, the jurisdiction of the 
Court to try and determine the cause as 
against the minor is complete and cannot be 
ousted on proof that the Court did not follow 
the appropriate procedure for the appointment 
of the guardian as laid down in 0.32, Civil 
P. C. In this case it is found that the minor 
was represented in the record by the mother 
who was not disqualified from acting. There 
is no regular order appointing the mother as 
the guardian, but the very fact that the Court 
issued notices to the mother and the guardian 
shows that the Court did not see any objection 
to appoint the mother as guardian. If the 
minor had any defence to make or had suffered 
the slightest prejudice the matter would have 
been different and the decree could have been 
set aside at the instance of the minor. It is to 
be noticed that the minor in this case is not 
asking that the decree should be set aside. 
He is not the plaintiff in the action. Mr. Das 
Gupta on the other hand relied very strongly 
upon three or four cases which must be 
noticed. 31 ALL. 572. 2 Their Lordships held 
that the minor was never a party to the suit 
because her sister Ulfannissa was a married 
woman and therefore was disqualified by the 
provisions of the Code from being appointed 
as guardian in the suit, and Maula Dad 
Khan's interest was adverse to that of the 
minor. It will be noticed that in that case 
also the suit was instituted on behalf of the 
minor to set aside the decree and the sale 
which had taken place in execution thereof. 
The appellant in the ex parte decree was des¬ 
cribed "under the guardianship of her sister" 
who by the order of the Court was appointed 
guardian ad litem. This case would have been 
of help to Mr. Das Gupta if the mother was 
wholly disqualified to act as the guardian of 
the minor in this case and if his interest was 
neglected. The next case relied on is the case 
in 3 P. L. T. 451. 3 In that case Jwala 
Prasad J. after considering a large number 
of cases observed at page 454 that 

1. (’23) 10 A.I.R. 1923 Pat. 242 : 2 Pat. 335 : 71 
I. C. 705, Satdeo Narain v. Ramayan Tewan. 

2. (’09) 31 All. 572 : 36 I.A. 168 : 3 I.C. 864 (P.C.), 
Rashidunnisa v. Muhammad Ismail Khan. 

3. (’22) 9 A.I.R. 1922 Pat. 291 : 66 I. C. 137 s 8 
P. L. T. 451, Chhattra Kuman Debi v. Radha 
Mohan. 
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“a mere irregularity in the appointment of a guardian 
ad litem will not render the decree obtained against 
the minor null and void, unless the interest of the 
minor has suffered by reason of such an irregularity." 

If I may say so, I respectfully agree with this 
observation. The learned Judge at page 455 
pointed out that the case before him was of a 
different character: 

“The mother of the minor who is his guardian 
did not know of the suit. No notice or summons was 
served upon her. No order of the Court was passed 
appointing her as guardian. No consent, either 
express or implied, was given by her and at no stage 
of the case sho entered appearance. Therefore, the 
suit was decreed against the minor without any 
guardian and the minor was not at all represented 
in the suit. He is, therefore, not at all bound by the 
decree or any proceeding in connexion with that 
decree.’' 


This is the passage relied on. The facts in 
the case before us are however entirely 
different. Here the mother of the minor knew 
of the suit^notices and summonses were served 
upon her and the interest of the minor has 
not at all been neglected, because ho had no 
defence whatsoever, and it must bo held 
impliedly that the Court had given its consent 
to her representing the minor. It may also 
be noticed that in the case before Jwala 
Prasad J. the decree was sought to be set 
aside at the instance of the minor himself. 
The next case to be noticed is the case in 
A. I. R. 1938 Pat. 97. 4 In that case there is an 
observation of Madan J. who delivered the 
judgment of the Division Bench, Courtney- 
Terrell C. J. agreeing, that 
“the defendants were minors, and notices were 
served on them through their mothers as guardians. 
No appearance was made on their behalf and there 
is no order of the Court appointing the mothers as 
their guardians, or showing that the guardians 
consented to act on their behalf. In the circum¬ 
stances the decrees were rightly found to bo a 
nullity." 


He expressly relied on the case in 3 
L. T. 451 s which I have noticed above. It 
to bo observed that in second appeal the Hi 
Court agreed with the decision of the Coi 
below that the decree must be treated 
nullity against the minors. In the one C£ 
notice under S.190 (l), Chota Nagpur Tenan 
Act, was not issued at all and in the otl 
cases the interest of the minors had suffer 
because the landlords had seized their ent 
holding after long delays and for non-payme 
of ridiculously small amount. In other wot 
a serious prejudice to the minors had be 
proved and the suit had been brought at th. 
instance to recover possession of the holdi 
after declaring that the former decree did r 
bind them. In truth the words that the deert 
lare null and void against the minors are o ft 

4 t A - I R - 1938 Pat - 97 : 16 Pat 632 : ] 
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loosely used. That a decree is void as being 
without jurisdiction is one thing and that a 
decree may be set aside as being voidable at 
the instance of a minor who is not properly 
represented and has been prejudiced is another. 
This distinction lias been forcefully pointed 
out by Das J. in 2 rat. 335* already referred. 
The next case referred to is the case in A.I.R. 
1921 Cal. 600. 5 Reliance was placed upon the 

observation at p. C02 that 
“Where the Court proceeds to make a decree agaiust 
an infant who is not properly represented by a 
guardian as contemplated by the Code of Civil Pro¬ 
cedure the Court acts without jurisdiction, inasmuch 
as a decree is made against a person who is in 
essence not before the Court.” 

In this case again it must be observed that 
the learned Judges relied on the important 
fact that the proposed guardian bad never 
appeared during the trial of the suit and took 
no steps to protect the interest of the infant. 
In the present case I have already pointed 
out several times above that the minor had no 
interest whatsoever which required to be pro¬ 
tected. The holding hod been transferred in 
favour of the plaintiff. It is the plaintiff who 
seeks to have the decree set aside and not the 
minor. As was pointed out by my Lord the 
Chief Justice in the course of the argument if 
the proposed guardian of the minor on receiving 
notices and summonses from a Court thinks 
that there is no defence which can be made on 
behalf of the minor he is not bound to appear 
and incur unnecessary expenses which would 
have to be debited to the account of the minor. 
Mr. P. C. Chatterji on the other hand draws 
attention to the case in A.I.R. 1024 Pat. 773® 
where Dawson-Miller C. J. and Foster J. took 
the same view as was taken in 2 Pat 335. 1 I am 
of opinion that the learned Subordinate Judge 
was in error in holding that the decree in this 
case was a nullity. It must be observed that 
the learned Subordinate Judge himself was in 
some difficulty because he had to choose be- 
tween two apparently contradictory decisions 
of this Court. I would allow the appeal, set aside 
the decision of the learned Subordinate Judge 
and restore the decision of the learned Munsif. 
The appellant is entitled to his costs in all the 
Courts. 

Fazl All C. J. — I agree. 

G - N - Appeal allowed. 


5. (-21) 8 A.I.B. 1921 Cal. 600 : 65 I.C. 18, Annada 
Prosad v. Upendra Nath Doy. 

6 - A.I.R. 1924 Pat. 773 : 83 I. C. 600. 

Padarath Mahton v. Hitan Singh. 
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Agarwala and Sinha JJ. 
Province of Bihar 

V. 

Bameshivar Prasad Singh. 

Government Appeal No. 7 of 1944, and Criminal 
Mise. No. 262 of 1944, Decided on 2nd and 7th 
August 1944. 

(a) Criminal P. C. (1898), S. 197 — Words 
“while acting or purporting to act in discharge 
oi oifical duty” in S. 197 — Meaning and scope 
°* — Act of taking bribe by public servant can¬ 
not be said to be done in execution of duty. 

The expression “while acting or purporting to act 
in the discharge of official duty" in S. 197, Criminal 
P. C„ has the same meaning and scope as the words 
“any act done or purporting to be done in execution 
of his duty as a servant of the Crown" in S. 270, 
Government of India Act, and means that the 
offence should have been committed when an act is 
done in the execution of duty or when an act pur¬ 
ports to be done in the execution of the duty. The 
reference is obviously to an offence committed in the 
course of an action, which is taken or purports to be 
taken in compliance with an official duty, and is in 
fact connected with it. The test is not that the of¬ 
fence is capable of being committed only by a public 
servant and not by any one else, but that it is com¬ 
mitted by a publio servant in an act done or purport¬ 
ing to bo done in the execution of his duty. The 
expression does not mean that the very act which is 
the gravamen of the charge and constitutes the 
offence shall be tho official duty of the public ser¬ 
vant. Such an interpretation would involve a con¬ 
tradiction in terms because an offence can never be 
an official duty. To attract the provisions of S. 197 
it is not sufficient merely to establish that the per¬ 
son proceeded against was a public servant and that 
while acting as a publio servant or taking advantage 
of his position as a public servant he did certain acts; 
it must bo established that the act complained of 
was an official act. The act of taking a bribe by public 
servant can never be said to be an act done or pur¬ 
porting to be done in the execution of official duty : 
(’39) 26 A. I. R. 1939 F. C. 43 and (’44) 31 A. I. R. 
1944 F. C. 66, Bel. on. [P 140 C 1] 

(b) Criminal trial — Evidence—Witness say¬ 
ing something not in accord with evidence of 
other witnesses — That is no reason for declar¬ 
ing him hostile and allowing him to be cross- 
examined by party who called him. (Per SinJia J .) 

The fact that a witness of a party said something 
which did not accord with the evidence given by the 
other witnesses of that party is no reason for declar¬ 
ing the witness hostile and allowing the witness to 
he cross-examined by the party who had called him. 

[P 139 C 1] 

Government Advocate — for the Crown. 

Avadhesh Nandan Sahay and Lai Narain 
Sinha — for Accused (in Nos. 7 and 262). 

Agarwala J. (2nd August 1944) —This 
is an appeal by tho Provincial Government 
against an order of tho Magistrate of tho First 
Class of Manbhum acquitting Rameshwar 
Prasad Singh on charges preferred against 
him under Ss.lGl and 384, Penal Code. Rame- 
swar Prasad Singh was an Assistant Price 
Control Officer at Jharia. In that capacity he 
had reported against various merchants of 
Jharia alleging breaches of the various regu¬ 


lations designed to ensure the fair distribution 
and sale of various commodities. The case for 
the prosecution is that on 31st October 1943 
this officer having received a report from a 
chaprasi named Abdul Rauf that he had been 
charged ten annas instead of nine annas for 
a seer of ata at the shop of Nandlal Ram 
Kumar in Jharia bazaar went to this shop 
and taxed the person in charge with having 
oyer-charged the chaprasi. The shopkeeper de* 
nied the charge and it is then said that Rame- 
swar threatened to arrest him and have him 
taken to Dhanbad bound with a rope. Rame- 
swar Prasad is alleged to have suggested to 
the shopkeeper Kishori Lai to talk the matter 
over with him in a nearby lane and there to 
have suggested to him that he should pay him 
Rs. 500 as a consideration for no steps being 
taken on the complaint of Abdul Rauf. Kishori 
Lai is said to have agreed to this suggestion 
and to have promised to meet the Assistant 
Price Control Officer that evening for the pur¬ 
pose of making the money over to him, but in 
fact he consulted his uncle, who came to tho 
shop, and persuaded tho Assistant Price Con¬ 
trol Officer to agree to accept Rs. 300 instead 
of Rs. 500. Later in the day, Kishori Lai went 
home and from his home took two one-hun¬ 
dred rupee notes and ten notes of ten rupees 
each for the purpose of making them over to 
the Assistant Price Control Officer. Happen¬ 
ing, however, to meet Dewan Bahadur I). D. 
Thakur, an Honorary Magistrate of the First 
Class, he told him what had happened. The 
Dewan Bahadur informed Kishori Lai that 
the Divisional Inspector of Police, Jag Naraift 
Singh was in Jharia that day and suggested 
to Kishori Lai that he should go and tell this 
officer the story. At about 8 P. M. Kishori Lai 
found the Divisional Inspector at the office 
of the Deshbandhu Coal Co., and told him tho 
story and showed him the notes which he had 
brought from his home. The Divisional Ins¬ 
pector initialled the two one-hundred rupee 
notes and one of the ten-rupee notes. Either 
before handing them back to Kishori Lai or 
later, ho telephoned to the Additional Superin¬ 
tendent of Police telling him tho story and dis¬ 
cussing with him what steps should be taken. 
The Additional Superintendent of Police either 
approved of the step taken by the Divisional 
Inspector in initialling the notes or agreed that 
that should bo done. There is a doubt on the 
evidence whether tho Additional Superinten¬ 
dent of Police received this telephone message 
before these notes had been initialled or after¬ 
wards. This, however, does not in my opinion 
make any material difference to the case. 

The pi-osecution case thereafter is that hav¬ 
ing received back the notes Kishori Lai went 
to the lorry-stand in Jharia bazaar, which i3 
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some few hundred yards from the shop of 
Kishori Lai accompanied by one Bandhu Lai. 
There he was met by the accused who took 
him a short distance down the lane opposite 
the bus-stop leaving Bandhu Lai at the bus- 
stop. In the lane Kishori Lai is said to have 
handed over the two one-hundred rupee notes 
and the ten ten-rupee notes to the Assistant 
Price Control Officer. Having done this he 
returned to the office of the Deshbandhu Coal 
Co., and reported the payment to the Divisional 
Inspector, at the same time informing that 


Inspector's initials on the three notes were 
shown to the officers accompanying him and 
to Bajrang Agarwala and Mr. Chowdhury. 
They were initialled by Mr. Chowdhury and 
by Bajrang Agarwala. After that a seizure list 
was prepared a copy of which was given to 
the Assistant Price Control Officer. The In¬ 
spector then telephoned to the Additional 
Superintendent of Police informing him of the 
seizure of the notes. 

It will be observed that so far as the actual 
fact of payment of Rs. 300 to the Assistant 


officer that the Assistant Price Control Officer 
had left by bus for Dhanbad where ho lives. 
Kishori Lai is said to have written out an ac¬ 
count of the day’s occurrences before leaving 
the office of the Deshbandhu Coal Co. The 
Divisional Inspector then proceeded to Dhan¬ 
bad in the car of one Bajrang Agarwala ac¬ 
companied by the senior Sub-Inspector of 
Jharia and an officer of the District Intelli. 
gonco Bureau. At Dhanbad railway station 
they found that the bus in which the Assistant 
Price Control Officer travelled had already 
arrived and its occupants had dispersed. They 
took up the Sub.Inspector B. K. Roy of Dhan¬ 
bad and proceeded towards the Dak Bungalow 
at Dhanbad. Approaching the Dak Bungalow 
they saw the Assistant Price Control Officer 
entering the compound of the Dak Bangalow 
and stopped the car. At that time Mr. Chow- 
dhury, the Electrical Sectional Officer, was 
passing on a bicycle. He was asked to accom. 
pany the police party, and guards having been 
posted round the Dak Bungalow, the police 
officers, with Bajrang Agarwala and Mr. 
Chowdhury, entered the Dak Bungalow. The 
Assistant Price Control Officer was found sea. 
ted under an electric light talking to one Mr. 
Jioaa, a professional dancer. According to the 
evidence of the prosecution what happened 
then was that the Divisional Inspector asked 
the Assistant Price Control Officer whether he 
had any money with him and having received 
an answer in the affirmative asked him to pro- 
duce it. The Assistant Price Control Officer 
then produced from the inside pocket of his 
coat a bag or case containing some thirtyone- 
hundred rupee notes. He was again asked if 

0t f her monoy with bim “d then 
two four-anna pieces. The Divisional 
Inspector agam asked him if he hod any other 

Sy h,m ' He at first replied in thenega- 

’ A Ut When the Ihepector threatened to 

is said that the Assistant Price 
Control Officer brought out a bundle of crunT 

oPhA^ fr °.f/A right hand outside pocket 

th6Se n0tes oonsisted of 
the two one-hundred rupee notes and one ten 

iKw 0tG W j“ Ch hfwJ 1)6011 initialled by the 
In spector and nine other ten-rupee notes y The 


Price Control Officer is concerned, the direct 
evidence led by the prosecution consists of the 
testimony of Kishori Lai and Bandhu Lai. 
The latter cannot be regarded as a reliable 
witness at ail and I do not propose to take 
into consideration his evidence with regard to 
the payment of the notes to the Assistant Price 
Control Officer; nor can Kishori Lai hi mse lf 
be regarded as a satisfactory witness except in 
so far as his testimony is corroborated. It is 
clear that a charge had been preferred against 
him and that he would therefore undoubtedly 
have been glad to turn the tables on the officer 
at whose instance he was likely to bo prosecu¬ 
ted. His evidence therefore must be approach¬ 
ed with the greatest caution in this case. But 
there is no doubt about the evidenco of Dewan 
Bahadur D. D. Thakur that at G o’clock that 
evening he was informed by Kishori Lai of the 
demand for the payment of illegal gratiGca- 
tion by the Assistant Price Control Officer as 
consideration for not prosecuting him. There 
is no suggestion and no reason for not accept¬ 
ing the testimony of this witness. The evidence 
of the Dewan Bahadur makes it clear that 
Kishori Lai was alleging that the Assistant Price 
Control Officer had demanded a bribe from him 
before Kishori Lai himself had come into con¬ 
tact with the police officers who subsequently 
took part in the search at the Dak Bungalow. 
It is important to hear that fact in mind be. 
cause the defence of the accused is that his 
activities had roused the resentment not only 
of the traders of Jharia with whose illicit ope¬ 
rations ho had been interfering in his official 
capacity, but also the resentment of the local 
police officers who found that the activities of 
the accused wore interfering with a source of 
illicit gain to themselves. There is no evidence 
in this case that Kishori Lai wag in contact 
wth any police officer up to the time when ho 
met the Dowan Bahadur and it was the latter 
who suggested to him that the story should 
oe told to the Divisional Inspector. The most 
substantial corroboration of the story of Kishori 
Lai that is relied upon by the prosecution is 
the actual finding of the notes with the Ins¬ 
pector s initials on them in the pocket of the 
accused at the Dak Bungalow. -That part of 
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the case is of course strenuously challenged by 
the accused. His own version of what hap. 
]>ened is thus set out in the written statement: 

On my return to Dbanbad I went to the Dak 
Bungalow and was talking to Mr. Bimalendu Bose 
regarding his plans for raising money for the War 
Fund through his performance, when suddenly 
Inspector J. N. Singh B. K. Roy, S. I. Bhattacharji, 
Bajrang Agarwala, Chowdhury and Kishori entered 
the room. Without the slightest warning .1. N.Singh 
thrust his hand in my coat pocket and brought out 
some currency notes and charged mo with having 
accepted a bribe from Kishori. The manner in which 
•I- N. Singh treated me and his attitude towards 
Kishori was simply astounding and I found to my 
Bewilderment that the accused for profiteering was 
now an accuser against me for bribery." 

He goes on to give the conduct of the Divi¬ 
sional Inspector towards him as a reason for 
not making any statement at the time. This 
account by the accused of what happened at 
the Dak Bungalow is not credible. I find it 
impossible to accept the story that when the 
j>olico party entered the room, the Divisional 
Inspector went directly to the accused who, it 
must be remembered, is a public officer, of 
the rank of a Sub-Deputy Magistrate, and 
thrust his hand into that officer's coat pocket 
without any explanation and without giving 
any reason for doing so and without warn¬ 
ing him that he was suspected of having 
accepted a bribe. The story told by the accused 
entirely omits the incidents which preceded 
the recovery of Rs. 300 from his outside pocket, 
namely, the questioning by the Divisional 
Inspector as to what money he had on him; 
the production, first, of a number of one. 
hundred rupee notes from his inside pocket 
and subsequently the production of two four- 
annas pieces. That this part of the prosecu¬ 
tion story is true I have no doubt. Apart from 
the evidence of the police officers and Bajrang 
Agarwala with regard to it, there is the evi¬ 
dence of Mr. Chowdhury whom for reasons 
which I shall presently state, I regard as a 
reliable witness. (After considering the evi¬ 
dence his Lordship proceeded.) I am satisfied 
on the evidence that the notes in question 
were in the pocket of the accused at the time 
when the police party entered the Dak Bun¬ 
galow, that the accused knew that they were 
there and that it was the accused himself who 
brought them out from his pocket. These 
conclusions fully corroborate the evidence of 
Kishori Lai that the notes had been handed 
over to the accused by /himself after three of 
them had been marked by the Divisional Ins¬ 
pector. The evidence of Kishori Lai, thus 
corroborated, there is no reason to reject. I, 
therefore, do not agree with the learned Magis¬ 
trate that the case against the accused is the 
result lot a conspiracy between the traders 
and the Police of Jharia. It is understand¬ 
able that both these classes of persons may 


have been very glad to find themselves in 
a position to get the accused into trouble, 
but it is quite another thing to come to the 
conclusion that they actually conspired to 
do so. 

It appears from the evidence in the case 
that this young officer, who is the accused, 
has, during his career in Jharia, conscienti.' 
ously discharged his duties and has been instru- 
mental in bringing to justice many traders 
who were preying on the public, and that he 
earned the commendation of his superior officer. 
It is unfortunate, therefore, that on the occa. 
sion which forms the subject-matter of the 
present charges he should have fallen into 
temptation as a result of which he has not 
only ruined the prospects for his future career, 
but has made himself liable to punishment. 
In deciding what that punishment should be 
we take into consideration his youth and his 
past services and the fact that his career is 
now ruined. The order of acquittal will be 
set aside and the accused will be sentenced to 
to six months’ rigorous imprisonment under 
S. 161, Penal Code. He is also convicted under 
S. 384, but no separate sentence will be passed 
in respect of that charge. There is an applica¬ 
tion by one Rai Saheb B. L Gutgutia object, 
ing to certain remarks in the judgment of the 
learned Magistrate which he regards ns casting 
a reflection upon his own character. As the 
judgment of the learned Magistrate is being 
reversed, it is not necessary to say anything 
further in regard to this application. 

Sinha J. (2-81944) — I agree. I wish to 
add a few observations of my own in support 
of the conclusion arrived at by my learned 
brother. But before I do that, I should say 
something about the prosecution witnesses, 
particularly Kishori Lall, Harnarain Agarwala 
and Bandhu Lall (P. \Ys. 1 to 3) and the police 
witnesses Basanta Kumar Ray (P. W. 10) ; the 
Divisional Inspector of Police (p. W. ll). In 
my opinion in their anxiety to support a true 
case they have not hesitated to say something 
which was not absolutely true, particularly in 
respect of the entry in the so-called search-list 
in which they got it mentioned that the 
accused had gone to the length of claiming 
the money as his own. They would have been 
well-advised to keep absolutely to the straight¬ 
forward path of truth; and as public servants 
these police witnesses were expected to do 
that. They would not only have been serving 
the cause of justice and truth but also serving 
themselves by adopting that course. But I 
am sorry to observe that they did not hesitate, 
particularly prosecution witness 10, to support 
the version that the accused had as a matter 
of fact claimed the money as his own. They 
also went to the length of denying the pre- 
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sence of Ivisbori Lall at the Dak Bungalow 
when the occurrence, the subject-matter of 
the charge, came to its concluding stages. 
These witnesses did lend a handle to the 
defence and the learned Deputy Magistrate 
who held the trial in the Court below to make 
observations against their veracity and to 
throw doubt on the prosecution case itself. I 
have no doubt that if an absolutely true 
version of what took place at the Dak Bunga¬ 
low had been given, the learned Magistrate 
would have come to the right conclusion that 
the occurrence as alleged by the prosecution 
in its main part is true. The false embellish¬ 
ments added to the prosecution case did not 
serve the prosecution well. Again, I can¬ 
not understand why the Court accepted the 
public Prosecutor's request to cross-examine 
the prosecution witness Hari Sinna Chow, 
dhury, the Electrical Sectional Officer (P.W. 17 ) 


who of all the material witnesses examined in 
the Court has impressed me as a very truthful 
witness. He did say something which did not 
accord with the evidence of the police wit¬ 
nesses particularly. That was absolutely no 
reason why he should have been allowed to be 
cross-examined by a party which had called 
him as a witness. In ray opinion, the Public 
Prosecutor should not have lent himself to 
having this witness declared hostilo, as it is 
said in ordinary parlance, because it does lend 
itself to an argument that the prosecution 
itself has given away one of its most impor¬ 
tant witnesses in this case, apart from the 
police witnesses, whose evidence was most 
material on the question of what took place 
at the Dak Bungalow. I entirely agree with 
my learned brother in holding that Mr. Chow- 
dhury (p w. 17 ) has given an absolutely true 
version of that part of the occurrence which 
took place at the Dak Bungalow. 

On the question of the occurrence itself, to 

my mind the most significant thing which 

wouW strike any impartial Judge in the case, 

*ho has the evidence before him, is the con- 

duct of the accused himself at the time when 

the currency notes were either brought out by 

out by the Inspector a^ 

J tS a f CCU3ed - Ho shoul <3 have been 
tho farst person to express a complete surprise 

at the production of the notes aSd heThouW 

there *irho £ ^ ° Wn defence then and 
that he h did h ^ ? ny defence : bu fc the very fact 

how and in w^f °? 6r ^ ex P Iana «on as to 
noL fin/fK circumstances the currency 
J ound their way into his pocket lent a 

Son tha? R° f SUPP ° rfc 40 the P ro ^tion ver. 

W8re there in hi3 
E?” h l jested in his statement 
oetore the Court, but as deposed to bv th* 

prosecution witnesses, namely, in a dishonest 


manner. For all these reasons I agree that 
the judgment of the learned Magistrate in the 
trial Court is not sustainable and that the 
accused is guilty of the charge levelled against 
him. I agree, therefore, that he deserves the 
sentence which my learned brother has pro- 
posed to impose upon him. 

Agarwala J. ( 7-8-1044 )—After the judg- 
ments set out above had been delivered but 
before my learned brother's judgment bad 
been signed the learned advocate for the ac¬ 
cused intimated that he desired to raise a 
question affecting the jurisdiction of the Court 
below to try the appellant on the charges on 
which he has now been found guilty. The 
question of jurisdiction is based on S. 197, 
Criminal P. C. That section provides that 
“when a Judge, a Magistrate or a public ser¬ 
vant, not removable from his office save by or 
with the sanction of a Provincial Government 
,or some higher authority, is accused of any 
offence alleged to have been committed by 
him while acting or purporting to act in the 
discharge of his official duty, no Court shall 
take cognisance of such offence except with 
the previous sanction, in the case of a person 
employed in connexion with the affairs of a 
Province, of the Governor of that Province 
exercising his individual judgment.’’ 

In the present case the Additional Deputy 
Commissioner of Dhaubad applied for sanction 
under S. 197 on 1st November 1943, and on 
llth December 1943, sanction was given in the 
following form : 

“Under S. 197, Criminal P. C. 1898 (5 of 1898), 
the Governor of Bihar is hereby pleased to sanction 
the prosecution under Ss. 392 and 161, Penal Code, 
of Babu Rameswar Singh, temporary Sub-Deputy 
Collector, posted ns Assistant Price Control Officer at 
Dhanbad and to direct that the case shall be tried 
by Mr. A. S. Khan, Magistrate exercising 1st Class 
powers Dhanbad. 

By order of the Governor of Bihar, 
Sd. S. K. Das. 

Secretary to Government." 

The first question that falls to be decided 
on this objection to the jurisdiction of tho 
Courts below is whether the accused was ac- 
cused of any offence alleged to have been 
committed by him while acting or purporting 
to act in the discharge of his official duty. If 
that question be answered in the affirmative, 
the next point that will require consideration 
is whether the sanction required by s. 197 , in 
the circumstances which prevailed at the time 
that this case was instituted, was the sanction 
of the Governor of the Province exercising 
his individual judgment, or tho sanction of 
the Governor of the Province in his discretion. 
The charges framed against the accusod are, 
nrst, that on or about 3lst October 1942, at 
Jham, he committed extortion by putting 
Kishon Lai Agharwalla in fear of certain 
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injury, to wit, wrongful restraint, and thereby 
dishonestly induced him to deliver to the ac¬ 
cused Rs. 300, and thereby committed an 
offence punishable under s. 334, Penal Code. 
The second charge was that on or about the 
same day and place being a public servant in 
the Jharia Control Department, the accused 
directly accepted from Kishori Lai Agharwalla 
a gratification other than legal remuneration 
as a motive for forbearing to do an official 
act, namely, not to prosecute him for the 
alleged sale of ata at a higher price than the 
controlled rate, and thereby committed an 
offence punishable under S. 1 G 1 , Penal Code. 
The precise meaning and scope of the words 
“while acting or purporting to act in the 
discharge of official duty” in S. 197, Criminal 
P. C., have been a source of difficulty in the 
Courts for a very long period. The language 
of S. 197, so far as these words are concerned, 
is not dissimilar from the language of S. 270 
cl. ( 2 ), Government of India Act, 1935. That 
sub-section provides: 

“Any civil or criminal proceedings instituted, whe¬ 
ther before or after the coming into operation of 
this part of this Act, against any person in respect 
of any act done or purporting to be done in the exe¬ 
cution of his duty as a servant of the Crown... shall 
be dismissed unless the Court i3 satisfied that the 
act9 complained of were done in good faith. 

The phrase “in respect of any act done or 
purporting to be done in execution of his duty 
as a servant of the Crown” has been considered 
by their Lordships of the Federal Court in 
recent cases. In A.I.R. 1939 F. C. 43 1 at p. 51 
Sulaiman J., with reference to S. 270 observed: 

“Obviously the section does not mean that the 
ivery act which Is tho gravamen of the charge and 
constitutes the offence should be the official duty of 
( the servant of the Crown. Such an interpretation 
|Would involve a contradiction in terms because an 
offence can never be an official duty. The word3 as 
.used in the section are not ‘in respect of anv official 
duty,* but ‘in respect of any act done or purporting 
to be done in the execution of his duty.’ The two 
expressions are obviously not identical. The offence 
should have been committed when an act is done in 
the execution of duty or when an act purports to be 
done in the execution of duty. The reference Is 
obviously to an offence committed in the course of 
an action, which is taker, or purports to be taken in 
compliance with an official duty, and i3 in fact 
connected with it. Tho test appears to be not that 
the oflcnce Is capable of being committed only by a 
public servant and not by any one else, but that it is 
committed by a public servant in an act done or 
Ipnrporting to be done in the execution of his duty.** 

To mo it is inconceivable that tho act of 
taking a bribe can ever be said to be an act 
done in the execution of duty. One has only 
to imagine the state of mind of the two par¬ 
ties concerned in such a transaction to see 
how wrong any other interpretation would be. 

177*39) 2G A.I.R. 1939 F. C. 43 : I.L.R. (1940) Lah. 
400 : I.L.R. (1939) Knr. F. C. 132: (1939) 1 F.C.R. 
159 : 181 I. C. 317 (F.C.), Hori Ram Singh v. 
Emperor. 


The person demanding or accepting a bribe is 
fully conscious of the fact that in doing so he 
is neither performing an official act nor pur. 
porting to perform such an act, and the 
person who offers or pays a bribe is equally 
conscious that the person receiving the pay. 
ment is not receiving it for doing or purport, 
ing to do an official act. The latest observa¬ 
tion of the Federal Court, to my mind, leaves 
no doubt about the matter. In 23 pat. 517 2 at 
page 520 Zafrulla Khan J., stated: 

“Section 270 (1), Constitution Act, relates to pro¬ 
ceedings against a person in respect of any act done 
or purporting to be done in the execution of his doty 
as a servant of the Crown. In A.I.R. 1939 F. C. 43» 
this Court laid down that to attract the provisions 
of the section it was not sufficient merely to esta¬ 
blish that the person proceeded against was a public 
servant, and that while acting as a public servant, 
or taking advantage of his position as a public ser¬ 
vant be did certain acts; it must be established that 
the act complained of was an official act. In this 
case the act complained of was the act of receiving 
illegal gratification. That surely could not be an act 
done or purporting to be done in the execution of 
duty.'* 

It is contended however, and rightly, that 
in the two cases of the Federal Court to which 
reference has been made above, the section 
under consideration was S. 270, Constitution 
Act, and not S. 197, Criminal P. C. That, of 
course, is true; but in my view there is no 
material distinction between tho relevant 
phrases in the two sections, and although their 
Lordships of the Federal Court were dealing 
with the actual language used in tho Constitu¬ 
tion Act, their observations aptly describe the 
position which arises under S. 197, Criminal 
P. C. In my opinion, therefore, it follows that 
no sanction at all was necessary in this case 
for the prosecution of the accused in respect 
of the offences of which ho was charged as 
they were not acts done by him while acting 
or purporting to act in the discharge of his 
official duty. In this view of the matter, it is 
not necessary to express an opinion with re¬ 
gard to the second question, namely, whether 
in the event of sanction being necessary the 
sanction accorded in the present case com¬ 
plied with the requirements of S. 197. 


Sinha J. —I agree. 
G.N. 


Accused convicted. 


0 . >44) 31 A.I.R. 1944 F. C. 66:23 Pat. 617 : (1944) 
0 F. C. R. 262 : 214 I. C. 199 (F. C.), Hector 
Huntley v. King-Emperor._ 
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Baghubir Pandey and another 


v. 

Eaulesar Pandey and others. 

Appeal No. 349 of 1942, Decided on 3rd Aug. 1944. 
Arbitration Act (1940), S. 14—Provision for un¬ 
animous decision—All arbitrators taking part in 

deliberations and agreeing in decision-One arDi- 

trator not signing award—Award is not mvau . 
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Nagvi aud after bearing the parties and their 
witnesses and examining their documents 
which they produced the punchas after due 
deliberation and consideration amongst each 
other pronounced the decision which is em¬ 
bodied in the award of the same date, but un¬ 
fortunately one of the punchas, Babu Basudeo 
Singh, did not put his signature on that 
award because at the time of the signature 
he said ithat he had urgent village work to 
look after and he went away. The award was 
filed in Court on 24th March 1912. The plain¬ 
tiff by a petition filed on llth April 1942 chal- 
lenged the legality of the award on the 
ground that the punchas never called the 
parties to gather at village Nagri on 20 th 
March 1942 nor did all the punchas unani. 
mously hold any panchaiti at all that the 
punchas did not take any evidence or proof 
from the parties and that the award is not 
binding on this ground as well that Babu 
Basudeo Singh, one of the punchas, did not 
agree and refused to sign the award. The 
learned Subordinate Judge took evidence in 
support of the allegations of either party. On 
the plaintiffs side, the important witness is 
Babu Basudeo Singh himself who deposed 
that he was one of the punchas, that he did 
not attend any of the sittings and that it is 
not a fact that he refused to sign the award 
though he was of the same opinion a 3 the 
other punchas. In cross-examination he ad¬ 
mitted that he knew on loth that the sitting 
was to be hold because he received the notice 
but ho says that there was no sitting at all on 
that date and that the witness was present all 
the time in the village. This evidence does 
not ring true and has not been accepted by 
the learned Subordinate Judge who had the 
advantage of hearing and see tho witness 
m the witness-box. The only other witness 
examined on behalf of the plaintiff was the 
plamt.fi himself who said that no panchaiti 
was ovor held and that they received no 
notice of the intended panchaiti. 

Against this evidence the Surpuuch himself 
deposed very clearly that the panchaiti was 
heid at the house of Babu Basudeo Singh 
that all tho punchas, the parties and their 
witnesses were present there and their deci 
sion was arrived at with the consent of all 
the parties, and after tho award was given it 
was written out but Basudeo did not sign as 
he went away on collection work. In his 
cross-examination ho stated that tho sitting 
commenced at 10 or u a. m. and finished by 
« p. M. He was cross-examined as to whv 

BjwnHivv Sm f h , di t nofc a 'S n and re P lied that 
Basudeo said he has already given his opi¬ 
nion and he should be allowed to go oa he had 
urgent work to look after. The evidence of 


It is (be unanimous agreement where all the arbi¬ 
trators are required to agree and the agreement of 
ibe majority to a certain decision whore the parties 
agree to abide by the decision of the majority which 
is tho judicial determination of tho dispute referred 
to tho arbitrators by the parties, and that the signing 
of the award is not a judicial act but is merely the 
record of that which has already been done in the 
judicial exercise of the functions of the arbitrators. 
Hence, where all the arbitrators have joined in the 
deliberation and pronounced their unanimous award 
to the parties, the award is made by the arbitrators 
aud the fact that ono of the arbitrators has not 
signed it does not make the award invalid : Case 
law discussed ; ('28) 15 A. I. R. 1928 Pat. 231, Not 
Foil. ' [P 145 Cl, 2) 

SaVjoo Prasad, S. C. Chakravarty and K. D. 
Chat Urji — for Appellants. 

Mahabir Prasad and V . D. Narayan — 

for Respondents. 

Manohar Lall J. —In this appeal by the 
plaintiffs the question for determination is 
whether the award is invalid because one of 
the arbitrators did not sign it. The facts arc 
+ these. The plaintiffs instituted a suit for set- 
ting asido certain alienations made by a 
widow in favour of the defendants on the 
ground that being the next reversioners they 
were not bound by those alienations even if 
these are found to be for consideration. After 
the defendants appeared, the parties put in a 
petition on 6th January 1942, in which they 
prayed to tho Court that the matter in dis¬ 
pute may be referred for arbitration to fivo 

punchas who were named therein with the 
condition that 

J bo i*- 68 abide and acco Pt the unaoi- 
decision of the punchas in respect of the dis- 

ah^ P T 5rty l n thlS CaS0 what€Ver may be. 

Baid P UDchas n °t give unanimous 
deciiuon then no party shall be bound thereby.** 

ihia is a very unusual condition in a refer- 

once to arbitration and as was observed by 

Mathew J. m (1896) l q. b. 5G7 1 it will bo 

rarely possible to get all tho arbitrators to 

agree in their decision, but nevertheless if 

this !s the agreement between the parties it 

must be carried out before the award is ac- 

ed P b^ "Sf* *5? papera wero receiv " 

Surnnn^ bU Rai ’ Who IS Called the 

uoTiL tn £ proceedin 6s, be issued a 
X942 inform ° ^ ^ DchaS 0n 18th March 

S'is m t thoy wm gather ° n 

“ arch at Na gn. in the village of the par. 

slh 6 ,° n6 atbitrator > Babu Basudeo 
Singh, was also residing. This notice is Ev i 

mms-zz 
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this witness appears to me to be reliable 
and has been accepted by the learned Sub. 
ordinate Judge. He is supported by another 
arbitrator, Babu Kailash Pandey, who is a 
zamindar. His evidence also shows that all 
the arbitrators consulted together after taking 
the statement of the parties and their wit¬ 
nesses and after seeing the papers produced 
by them. They then consulted together and 
all agreed that the suit should be dismis¬ 
sed. Further that Basudeo did not sign as 
he went away on collection work. The evi¬ 
dence of these two witnesses, in ray opinion, 
was rightly believed by the learned Subordi¬ 
nate Judge. The award itself shows that all 
the arbitrators assembled at Nagri on 20 th 
March 1942 along with the plaintiffs and the 
defendants, that oral and documentary evi¬ 
dence was received and the arbitrators deli¬ 
berated thereon. It then gives some of the 
reasons which induced the arbitrators to 
decide in favour of the defendants. Towards 
the end it is written: 

“Hence the punches are of opinion that the suit 
may be dismissed. But Basdeo singh, a punch did 
not put his signature. Hence these four punchas 
put their signature on the award and file it. Dated 
20th March 1942. Be it noted that the parties to 
bear their own costs. 

On a consideration of the evidence, I agree 
with the finding of the learned Subordinate 
Judge that the award was the result of a joint 
deliberation by the punchas who assembled in 
a regular manner at the house of Babu 
Basudeo Singh, received the evidence pro¬ 
duced by the parties and heard them, and 
that Babu Basudeo Singh did not sign it not 
because he did not agree with the decision but 
because after coming to an agreement with the 
views of the other arbitrators he represented 
that his signature was unnecessary and he had 
to go away on urgent collection work—pro¬ 
bably by that time the award had not been 
reduced to writing in full. The learned advo¬ 
cate then argued that as the award was 
not signed by Basudeo it must be held to be 
an invalid award irrespective of the finding 
that all the arbitrators had come to a unani¬ 
mous decision. He drew attention to S. 14, 
Arbitration Act. Section 14 (l) provides that 
when the arbitrators have made their award, 
they shall sign it and shall give notice in writ¬ 
ing to the parties of the making and signing 
thereof. He argues that the direction of the 
statute is mandatory and if the award is not 
signed no notice can bo given to the parties 
of the signing of the award and therefore the 
award was not complete and cannot be acted 


arises in this case because in those cases the 
agreement between the parties was that the 
award of the majority would be binding on 
the parties. It was held in those cases that 
after all the arbitrators have joined in the 
deliberation the mere fact that one or more of 
them did not sign the award will not render 
it invalid provided the majority have signed 
it, but where it is proved that one or more of 
the arbitrators refused to take part in the 
deliberation and did not sign the award it 
was held to be not binding even though the 
majority have agreed to the award being put 
forward. It is but right having regard to the 
strenuousness of the arguments advanced that 
I should notice some of the important cases. 

Patna: The earliest Patna case is l Pat. 
L. J. 90 2 where it was held by a Division 
Bench that when the parties have agreed to 
abide by the decision of the majority of the 
arbitrators, an award cannot be set aside on 
the ground that it has not been signed by the 
minority. At page 92 Roe J. pointed out that 
there was clear evidence that the third arbi¬ 
trator was actually present throughout the 
proceedings and only refused to sign the 
award when he discovered that it would go 
against the plaintiffs. In the same year 
another decision of this Court was given by a 
Division Bench reported at p. 30G of the same 
volume (Khudiram Mahato v. Chandi- 
charan 3 ) which has been taken in some cases 
to have taken a contrary view but in truth 
the only question decided in that case was 
that no apj>eal lay from a decree passed by a 
Court on the basis of an award unless the 
decree was in excess of or not in accordance 
with the award. Atkinson J. hold that tho 
view of the Munsif that the award was legal 
could not be impeached in tho appeal before 
the High Court. It is true that in that case 
three out of five arbitrators alone assembled 
and considered the matter referred to them 
for arbitration and made and signed tho 
award although one of the two arbitrators 
who had taken no part in the proceedings also 
signed tho award and the fifth arbitrator who 
had also taken no part in the proceedings sign¬ 
ed it after it had been filed in Court, but 
Atkinson J. held that the legality or illegality 
of the award could not be questioned in the 
High Court and the view of the Munsif was 
final. Jwala Prasad J. however, made obser¬ 
vations at pp. 314-15 that an award which is 
filed in Court without the signature of some 
of the arbitrators was invalid. Nevertheless lie 
agreed in dismissing the appeal._ 


upon. 

A large number of cases were cited before 
us in support of the contention. But most of 
the cases do not decide the question which 


(•16) 3A.I.B 1916 Pat. 156: 1 Pat. L. J. 90: 34 
C. 105, Ram Narain Ram v. P“ti Ram. 

(’16) 3 A.I.R. 1916 Pat. 190: 1 Pat. L. J. 306. & 

C. 35S. 


1945 


Baghubir Pandex V. Kaulesar Pandey (ilauohar Lall J.) Patna UJ 


A. I. R. 1923 Pat. 231* is a decision of a 
single Judge where it is forcefully held that 
there is a distinct statutory provision in Sch. 2, 
para. 10 that the award must be signed by the 
persons who made it and the want of signa¬ 
ture of some of the arbitrators from the award 
invalidates the award and that the writing 
and signing the award cannot be treated to 
be a ministerial act. The learned Judge also 
observed that even if the writing out of the 
award is a ministerial act, it does not become 
an award until it is signed by the arbitrators as 
it was open to them to change their mind upon 
further consideration when the written award 
was placed before them for signature and 
also remarked that instances were not want¬ 
ing when Judges have changed their mind 
when judgments dictated by them are placed 
before them for signature. The learned Judge 
distinguished the facts of 1 Pat. L. J. 90 2 on 
the ground that in that case the parties had 
agreed to abide by the decision of the majority. 


A. I. R. 1929 Pat. 178, 5 Fazl Ali J. (as he 
then was) did not give any decision on this 
question because he observed at p. 160 : 
“Assuming however that the point of law was cor¬ 
rectly decided in those cases (that is, the cases of 
which 1 Pat. L. J. 90 2 is the type) there was a fur¬ 
ther point which arises in this case that the arbi¬ 
trators did not cause the award to be filed in Court 
as the award reached the Court under some mysteri¬ 
ous circumstances and none of the arbitrators took 
the responsibility for saying os to who caused the 
award to be sent to Court.', 

The Patna view, therefore, which is binding 
on us, is that expressed in l Pat. L. j. 90 , 2 and 
is to the effect that the absence of the signa¬ 
ture of an arbitrator on the award is not fatal 
to its validity, provided he has taken part in 
the deliberations. 


Calcutta: 6 w. R. 95 ° takes the view t 
where all the arbitrators have joined in 
deliberation the decision of the majority 
pressed in the award is binding on the par 
even though it is not signed by the mine 
provided the parties agree to abide by 
decision of the majority. 

40 I. c. 422. 7 In this case it was held t 
an award even by the majority of the arbil 

£ S* 7v? re aU the arbitrators did 
join in the deliberation. 

61 I. c. 878.® In this case nine arhitrat 
were appointed to settle the dispute betw 
the parties and the award was signed by ei 

A ' 1928 Pat. 231 - 1Q7 I f « 
Ram Sahu v. Judagi Lobar 7 C> 1 

5. C29) 16 A. I. Itf 1 1929 Pat. 178 . 118 j c £ 
Bam Nararn Rai v. Lalji Raj 118C - * 

MS HZ 95 ' Kft2C0 Noser Ali v. 

d-H kLt 511 ! 


out of nine arbitrators. The document itself 
showed that though eight only had signed the 
proceedings were taken in presence.of all the 
nine arbitrators. It was held that the failure 
to sign the award by one of the arbitrators 
did not vitiate it. 

33 Cal. 498.® In this case two out of three 
arbitrators agreed in making the award, but 
the third did not agree and the award was 
filed in Court without- the signature of the 
dissenting arbitrator who however came into 
Court later on and signed it. This case is 
strongly relied on by the appellants. In the 
judgment no fact is stated from which it can 
be gathered whether all the arbitrators, joined 
in the deliberation, but at p. 499 the objection 
taken by the party was that one of the arbi¬ 
trators did not attend an important meeting 
and that although the third arbitrator did not 
agree he was later on induced to fix his signa¬ 
ture in Court by the other arbitrators. Upon 
this question of fact the Munsif who took evi¬ 
dence later on found that the third arbitrator 
agreed when the other two arbitrators bad 
shown him reasons and that he signed the 
award because he agreed with the other arbi¬ 
trators subsequently and was not influenced 
in any way by them. It will be noticed that 
there is no finding that all the arbitrators had 
attended the important meetings or had joined 
in the deliberation. It is also not a case where 
the parties agreed to abide by the decision of 
the majority. They apparently agreed to a 
unanimous decision by all the three arbitra- 
tors. 

44 C. W. N.86G 10 which follows 1 Pat. L. J. 90* 
is a decision of a single Judge. In this case it 
was distinctly provided in the agreement that 
the decision of the majority of the arbitrators 
would prevail and therefore the omission of 
one of the arbitrators to sign the award did 
not make it invalid. 


Allahabad : A. I. R. 1922 ALL. 233. 11 In 
this case it was found that the persons who 
were objecting to the award induced one of the 
arbitrators not to sign it, but it was found as 
a facj that the recalcitrant arbitrator had 
apeed to the award. It was held that 
his failure to sign is undoubtedly a legal flaw, but 
it is a flaw which the plaintiffs cannot take advan¬ 
tage of, because thoy procured it." 

A i r 1935 ALL. 90 12 is a decision of a 
single Judge, an d if I may say so, Kendall, J. 

9. (’09) 33 Cal 498, Ramesh Chandra Dhar v. 
Karunamoyi Dutt. 

10. (40) 44 C. W. N. 866, Abinnsh Chandra Mitra 
v. Bams ha ram Prasad. 

l l <5’ 2 ?n? V' V 9 ! 2 A “- 233 : 44 An - 642 : 60 

Kunwar ’ B SuQdar Tewari v ‘ Mt ' Kul ™athi 

12 - ('86)22A. I.R. 1985 All. 90: 152 I.C.929 Tam 
Prasad Singh v. Raja Singh. 
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yoints out the true manner in which the omis¬ 
sion of signature of one arbitrator should be 
looked at. He says at page 91: 

‘It appears to me that the failure of one of seve¬ 
ral arbitrators to sign an award may have a different 
effect in different cases, but that if one of the arbi¬ 
trators withdraws from the arbitration altogether 
and refuses to co-operate with his colleagues, and 
they nevertheless proceed to give an award without 
his help, that must amount to misconduct.** 

In that case, however, it was found as a fact 
that all the arbitrators had arrived at a deci¬ 
sion and merely waited to sign the award 
and in the interval between the decision and 
the signing of the award one of them changed 
his mind and refused to sign it. 

Bombay : The leading case is G Bom. 
G63. 13 In that case three out of seven arbi¬ 
trators did not sign the award. Nevertheless 
it was held that the omission to take the 
signatures of the minority of the arbitrators, 
to the document, which formed the record of 
the award, was not fatal to the award. 

Madras : 47 I. C. 597 14 is a decision of a 
single Judge. In this case the parties agreed 
to abide by the decision of the majority and 
it was found that all the three arbitrators did 
not meet together and deliberate upon the 
matter submitted to them. 

A. I. R. 1920 Mad. 130. 15 The learned Judge 
referred to the Queen’s Bench decision already 
referred to and observed that in every case 
of arbitration unless all the arbitrators con¬ 
curred in the award, there could be no arbi¬ 
tration award at all and further that it could 
not be assumed in that case that the parties 
had agreed to abide by the decision of the 
majority. A review of all these cases satisfies 
me that the true principle upon which the 
matter is to be decided is to find in a particu¬ 
lar case whether all the arbitrators have joined 
in the deliberation or have attended the im¬ 
portant meetings in which the crucial ques¬ 
tions for decision were deliberated. If one or 
more of the arbitrators have not joined in the 
deliberation, the award is invalid if it is not 
signed by an arbitrator even though he may 
choose to sign it later on. Again, if all the 
arbitrators have joined in the deliberation and 
there is a distinct provision in the agreement 
between the parties that the award of the 
majority will bo binding, in that case the 
failure, deliberate or accidental, of one of the 
arbitrators to sign the award will not make it 
invalid. Lastly if the agreement between the 
parties is that the award must be a unanim¬ 
ous decision of the arbitrators, if all the arbi- 

13. (’82) 6 Bom. 663, Dandekar v. Dandekars. 

14. (’19) 6 A. I. R. 1919 Mad. 877 : 47 L C. 597, 
Appayya v. Venkataswami. 

15. ('20) 7 A. I. R. 1920 Mad. 130 : 54 I. C. 912, 
Ayyasawami Mudaliar v. Appandai. 


trators have joined in the deliberation and 
have agreed in a certain decision then the 
award is binding on the parties even though 
one of the arbitrators, accidentally or inad¬ 
vertently or deliberately, did not sign the 
award. I now come to some English decisions 
which support me in my view that it is the 
making of the award which is the crucial 
matter. 

In (1S63) 7 L. T. (n. S.) 67l 16 an application 
was made to set aside the award on the ground 
that it was made in the absence of one of the 
arbitrators without any default on his part. 
Blackburn, J. in the course of the argument 
observed that 

"the substantial thing required in such a case is that 
all three should meet together and discuss the 
matter, and hear the arguments and reasons on the 
one side and on the other” 

and that a judicial putting of the three minds 
together should be shown. Cockburn, C. J. 
gave a short judgment: 

“I think it would be a dangerous precedent if we 
held that what was here done can support the 
award. I think, as was said by my brother Black¬ 
burn, that there ought to be a meeting of the three 
minds, with a view to come to a conclusion on the 
matter before them. It would be dangerous for the 
interests of the parties concerned that such matters 
should be discussed ex parte ; an impression may 
thus be produoed which would not be done if all 
three were together when the other arbitrator would 
have an opportunity of combating and correcting it. 
It would be giving an unfair chance, and would be 
unsafe and bad precedent." 

Blackburn, J. observed : 

"I don't wish it to be understood that any meet¬ 
ing of the arbitrator and the umpire in the absence 
of the other arbitrator would invalidate an award, 
but there should be a joint judgment of the three, 
which is not shown here." 

In (1867) 2 Q. B. 367 17 Cockburn C. J. drew 
attention to the same criterion that there must 
be a concurrent judgment in the decision of 
the arbitrators and that the Court should not 
be ever ready to set aside awards where the 
parties have agreed to abide by the decision 
of a tribunal of their own selection unless it 
was found that there was something radically 
wrong and vicious in the proceeding and that 
"the parties have not had the benefit of the judg¬ 
ment of the arbitrators in the appointment of a fit 
and proper person as umpire.*’ 

At page 376 the learned Chief Justice dealt 
with the question that the two arbitrators 
should have signed the appointment of the 
umpire at the same time and observed : 

“Signing the appointment of umpire is not a judi¬ 
cial act; the judicial act is the agreement os to the 
appointment of the particular person who is to be 
the umpire, and the signing is merely the record of 
that which they have already done in the judicial 
exercise of their functions.” 

Blackburn, J. who gave a concurring judg¬ 
ment observed at page 377 :_ 

16. ~(1863) 7 L. T. (N S) 671, Morgan v. Bolt. 

17. (1867) 2 Q. B. 367, In re Hopper. 
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.“No case has decided that, where two arbitrators 
have exercised their judgment in the selection of an 
umpire, their not being present together at the mere 
formal act of afterwards recording the appointment 
vitiates it, and to uphold this proposition would be 
to adhere to the letter of the law instead of to the 
substance. I think there is an analogy to be found 
in the case of a bill of exceptions. The bill of ex¬ 
ceptions must be tendered to the judge before the 
jury give their verdict, and it must be in writing 
and 6ealed by the Judge ; but in practice this is 
never strictly carried out. A note at the time is taken 
of the exceptions and the bill ls prepared and sealed 
afterwards ; and I never beard of an objection being 
taken to the bill of exceptions because it was sealed 
after the verdict was given.” 

Lush, J. agreed with the other two members 
of the Court. 


(1896) 1 Q. B. 507. 1 In that case, which I 
have referred to already Mathew J. first found 
on the facts that the arbitrators assembled, 
heard the evidence and discussed the matter 
and then two of them differed. The third 
arbitrator drew up an award which was signed 
by himself and by one of the arbitrators, but 
the third arbitrator refused to concur in it. 
The learned Judge then observed at page 570 : 

“For a reference to three arbitrators means that 
nil three must concur in the making of the award. 
In the view I take of the meaning of the rule it is 
true, as Mr. Walton has pointed out, that arbitra¬ 
tion under it can seldom have any result : for it will 
be rarely possible to get all throe to agree in their 
decision. But if the parties desired to have an effec- 
tive arbitration they should have framed their rule 
differently. The question is not wbat the parties 
might reasonably be assumed to have intended, but 

nJjnt — e .“f 4 L that lhe 7 ^tended. Here I 

think the principle to be applied is exactly the same 

as if three persons* names had been inserted in the 
reference. They must all agree.” 

It ia thus clear that it is the unanimous 
agreement where aU the arbitrators are re¬ 
quired to agree and the agreement of the 
majority to a certain decision where the parties 
agree to abide by the decision of the majority, 
which is the judicial determination of the dis- 

to thG arbitrators ^ the parties, 
and that the signing of the award is not a judi- 

cml act but is merely the record of that which 

“ iT in the Judicial exercise 

of their r 0f aibitrators - A decision 
of their Lordships of the Judicial Committee 

X - A ‘ 12 ’ 18 the judgment 
of a Division Bench of the High Court was 
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ment because it failed to comply with O. 41, 
R.31, Civil P. C., which requires that the judg¬ 
ment of the appellate Court shall be in writ¬ 
ing and shall at the time that it is pronounced 
be signed and dated by the Judge or by the 
Judges concurring therein. Lord Wright who 
delivered the judgment of their Lordships 
negatived this contention at page 21 in these 
words: 

"The rule does not say that, if its requirements 
are not complied with, the judgment shall be a 
nullity. So startling a result would need clear and 
precise words. Indeed, the rule does not even state 
any definite time in which it is to be fulfilled. The 
time is left to be defined by what is reasonable. The 
rule from its very nature is not intended to affect 
the right of parties to a judgment. It is intended to 
secure certainty in the ascertainment of what the 
judgment was. It is a rule which Judges are required 
to comply with for that object. No doubt in practice 
judges do so comply, as it is their duty to do. But 
accidents may happen. A Judge may die after giv¬ 
ing judgment but before he has had a reasonable 
opportunity to sign it. The Court must have inher¬ 
ent jurisdiction to supply such a defect. The case of 
a Judge who has gone on leave before signing the 
judgment may call for more comment, but, even so. 
the convenience of the Court and the interest of 
litigants must prevail. The defect is merely an 
irregularity.” J 

In the result I am of the opinion that when 
it has been found in this case that all the 
arbitrators joined in the deliberation and 
pronounced their unanimous award to the 
parties, the award was made by the arbitra¬ 
tors and the fact that one of the arbitrators 
has not signed it does not make the award 
invalid. The result is that the appeal fails 
and must be dismissed with costs. 

Beevor J. —I agree. 

R,K ' Appeal dismissed. 
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(b) Court-fees Act (1870), Sch. 1, Art. 1 — 
Costs decreed — Appeal against costs separate 
and distinct from other parts of appeal—Ad 
valorem court-fee is payable on costs decreed. 

Where an appeal against costs is distinct and 
separate from other parts of the appeal, court-fees 
most be paid ad valorem on the costs decreed : ('181 
5 A.I.B. 1018 Pat. 210, Bel. on. [P 146 C 2] 

J. i/. Ghosh — for Appellants. 

Government Advocate — for the Crown. 

Order. — This is a reference under S. 5. 
Court-fees Act, and relates to a suit for re¬ 
covery of its. 6000 due under a mortgage 
bond. The suit was decreed, but pendente lite 
interest and future interest were disallowed. 
Upon that joint alone the plaintiffs have 
tiled an appeal to this Court. The appellants 
did not state the valuation of the appeal for 
purposes of court-fee, apparently on the 
ground that the value could not be ascertain¬ 
ed, and paid only a fixed court-fee of Rs. 15 
under sch. 2, Art. 17 (vi), Court-fees Act. 

The learned taxing officer in his order of 
reference expresses the opinion that in respect 
of future interest the amount may be an unas- 
certainable sum, the date of realization being 
unknown, but the claim for pendente lite in¬ 
terest can easily be ascertained, as both ends 
of the period, the date of institution of the 
suit and the date of the decree, are known, 
and interest was claimed in the plaint at a 
definite rate. The Stamp Reporter upon the 
authority in Damodar Prasad v. Eardeo 
Prasad (52 ALL. 1029) 1 a decision of King J. 
as Taxing Judge of the Allahabad High Court, 
has suggested that ad valorem court-fee is 
payable on this sum under Sch. l, Art. 1, 
Court-fees Act. 

For the appellants it is contended, relying 
upon a Patna Full Bench case, Thakan Chau- 
dhuri v. Lachhmi Narain (14 Pat. 4) 2 and 
certain other Patna decisions referred to and 
approved therein, and also upon the Bombay 
case, Vithal Eari Athavle v. Govind Vasu- 
deo Thosar (17 Bom. 4l) s that the court-fee of 
Rs. 15 was mistakenly paid and that in fact 
no court-fee at all is payable on the appeal. 

It is an extraordinary contention that an 
appeal can be preferred without any court-fee 
whatever being payable, and I do not consi¬ 
der it is a correct contention. King J. in the 
Allahabad case already referred to, has dealt 
with most of the cases relied upon by the ap¬ 
pellants. His reasoning appears to me to be 
correct and I have little to add to it. He 
points out that the Bombay case was decided 
before the amendment of A rt.l, Sch. 1, Conrt - 

T (’31) leXl-B. 1931 AIL 351 : 52 AU. 1029 : 131 
I C 253 

2. " (’34) 21 A.I.B. 1934 Pat. 571 : 14 Pat. 4 : 152 
I. C. 244 (FB). 

3. C93) 17 Bom. 41. 


fees Act, by S. 155 and Sch. 4, Civil P. C., 
190S. The amendment, as he says, makes it 
clear that Art. 1, Sch. l is a substantive pro¬ 
vision governing court-fees payable upon a 
memorandum of appeal. Vithal Eari At¬ 
havle v. Govind V asvdeo Thosar (17 Bom. 41 )* 
can, in my judgment, no longer be considered 
good law. As for the Patna cases they are 
none of them really in point. The Full Bench 
case dealt with the position where the holder 
of the mortgage decree had paid court-fee on 
the amount due at the date of the institution 
of the suit and had tried to execute his de¬ 
cree for a higher amount than that claimed 
because interest pendente lite had been allow¬ 
ed. The other Patna cases dealt with the same 
point. It is of course true that when a suit isi 
filed a claim for pendente lite interest is not 
for an ascertainable sum. But the position is 
quite different once the suit has been decreed 
and an appeal is preferred specifically with 
regard to the pendente lite interest disallowed 
up to the date of the decree. Here the posi- 
tion is analogous to the case where a special 
ground is taken in appeal regarding costs. It 
has long been settled in this Court that where 
an appeal against costs is distinct and sepa¬ 
rate from other parts of the appeal, court-fees 
must be paid ad valorem on the costs decreed: 
see T. K. Bowlins v. Lachhmi Narain Jha 
3 Pat. L. J. 443 * As King J. said, when the 
appellant has expressly claimed a definitely 
ascertainable sum by way of pendente lite 
interest, which was disallowed by the trial 
Court, that sum must be held to be part of 
“the amount or value of the subject-matter in 
dispute.” Otherwise, where the appeal relates 
to pendente lite interest only, it would follow 
that there was no subject-matter in dispute in 
the appellate Court, an absurd conclusion. 

I hold that ad valorem court-fees are paya¬ 
ble on the amount claimed as pendente lite 
interest disallowed. 

G.n. Order accordingly . 

4. (’18) 5 A.I.R. 1918 Pat. 210 : 3 Pat. L. J. 443 : 

44 I. C. 50. 
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letters Patent Appeal No. 32 of 1943. Decided on 
September 1944, from decision of bmha J., m- 
b August 1943. 

Jihar Tenancy Act (8 of !885), S-65 — • 

en can be given effectto—Co-sharer lan 
im ing entire 16 annas rent for part of penoo 
although entitled to 14 annas sbareonb’ 
bout joining other co-sharer and tor remain 
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,ng period claiming rent in proportion to his 14 
annas interest — Whole decree held operated as 
money decree and not as rent decree. 

Section 65 can be given effect to only if the rent is 
claimed by the person to whom it is due and in the 
manner provided by the Act. The mere fact that a 
wrong or excessive claim is made will not necessarily 
affect the character of the decree. [P 148 C 2] 


The plaintiff was a cosharer landlord holding a 14 
annas interest in a monza. The remaining 2 annas 
interest in the mouza belonged to J until the end of 
the year 1343 Fasli but lit 1036 J sold his interest 
to S. In the rent suit the plaintiff claimed 16 annas 
rent for 1341 and 1342 Faslis though he was inte¬ 
rested only to the extent of 14 annas and for the 
years 1343 and 1344 Faslis he claimed rent in pro¬ 
portion to his 14 annas interest. In this suit J was 
not made a party but S was impleaded as a defen¬ 
dant and a decree was passed in the plaintiff’s fav¬ 
our. The question was whether tho decree was a rent 
decree or a money decree only : 


Held that (1) the decree in so far as it related to 
a part of the claim namely the claim for the years 
1341 and 1342 was not a rent decree because the 
claim was in respect of not merely what was due to 
the plaintiff but what was due to another person 
namely J who was not before the Court : (’17) 4 
A.I.R. 1917 Pat. 640; (’17) 4 A. I. R. 1917 Pat. 493 
and (’34) 21 A. I. R. 1934 Pat. 106, Discing. 

[P 148 C 2; P 149 C 1] 


( 2 ) a decreecould not ordinarily be split up into two 
parts and as part of the decree could not operate as 
a rent decree the whole of it could not so operate and 
the whole decreo must be regarded as n money decreo 
only : 29 Cal. 219, Bel. on. (P 149 C 1] 

G. C. Muhherji, K. Dcyal and D. C. Varma — 

for Appellants. 

Dr. D. N. Milter and B. S. Chatter ji ~ 

for Respondents. 


Fazl Ali C. J. — This is a Letters Patei 
appeal from the decision of Sinha J., in 
second appeal arising out of a suit which hi 
been decreed in favour of the plaintiffs. T1 
facts of the case as set out in the plaint a: 
somewhat complicated, but for the purpose t 
this appeal they may be summarised as fc 
lows: The plaintiffs are purchasers in execi 
tion of their mortgage decree of a number 1 
plots situated in mauza Phulwaria includir 
plots NOS. 2356 to 2360 which had been mor 
gaged to them by two persons Mosaheb an 
Jhan Lai who had purchased them from tl 
recorded tenants. On 23rd September 1983 ft 
defendants first party who are the coshan 
andlords of the mauza brought a suit fc 
recovery of amars of rent against Mosahe 
and the widow of Jhari Lai and obtained a 

IOsTth ZT, ****** on 18th Januar 
ms In execution of this decree one of tb 

fend a «Ntl-S WM ^ 0l L and Phased by d< 
^ The P Iaintiff9 tberenpo 
brought the present suit in which they claime 
anumber of reliefs including a declaration “a 
the decree m execution of which plot No S' 

™ »ld not a proper ron t P a«r“b“‘ 

money decree and that the sale which too 
place m execution of that decree did not affec 


the plaintiffs’ interest as purchasers of the same 
plot in execution of their mortgage decree. 

It appears that a number of grounds were 
put forward on behalf of the plaintiffs in the 
first two Courts as well as in the second appeal 
in support of their contention that the decree 
in question had the effect of a money decree. 
The learned Judge who heard the second ap¬ 
peal has, however, overruled all those grounds 
except one. In this appeal which has been 
preferred on behalf of the defendants first and 
third party, it is contended that the view of the 
learned Judge is not correct, that the decree 
should be held to he a money decree with the 
result that the sale which took place in execu¬ 
tion of that decree merely passed the right, 
title and interest of the judgment-debtor. In 
order to decide the jioinfc in controversy a re¬ 
ference to the facts upon which it is based is 
necessary. It is common ground that the de¬ 
fendants first party is a cosharer landlord in 
mauza Phulwaria tau/.i No. S04 and his interest 
is 14 annas odd. The remaining interest in the 
mauza formerly belonged to one Juthi Rai 
until the end of the year 1343 Fasli, but in 
1936 Juthi Rai sold his interest to one Sitavam 
Singh. In the rent suit with which we are con¬ 
cerned the defendants first party claimed 1 G 
annas rent for 1341 and 1842 but for the years 
1343 and 1344 they claimed only rent in pro¬ 
portion to their 14 annas odd interest. In that 
suit Juthi Rai was not a defendant hut Sita- 
ram was a defendant. On these facts the 
Munsif who tried the suit held that the decreo 
had not the effect of a rent decree but it was 
a money decree with the result that only the 
right, title and interest of the judgment-debtor 
passed by the sale held in execution thereof. 
The learned Subordinate Judge who had to 
deal with the appeal from the Munsifs judg¬ 
ment came to the opposite conclusion and held 
that the decree was a rent decree inasmuch as 
Sitaram who was the only other landlord be- 
sides the defendants first party at the time of 
the institution of the suit had been impleaded 
as a pro forma defendant. Sinha J. in second 
appeal disagreed with this view and held 
agreeing with the Munsif that the decree was 
a money decree. His reasons for arriving at 
this conclusion are clearly set out in the fol¬ 
lowing passage which I quote from his judg¬ 
ment : * ° 


*V uc ‘ n contention ra.sed on behalf of the a, 
0p ! n ' 0n .’ 13 a niore substantial oni 
Sxt^n ‘ he P laint,S8 claimed rent for theentii 
55 f ° r the ,y ca fsl341 and 1342 fasli, thoug 

interested only to the extent < 

SSn a W^° dd& f P .? pri0t ° rS - If th °y ^tended t 
reat 1 d f !rce . they should not have olaime 

to thei^mftiS^ haVe confincd their olait 
if tu r i a ^ lutt f d fourteen annas odd share. Hone 

an?. 7 d , a , cLu “ m 1110 P^int to the entire sixt«3 
annas rent for these two years, they incurred th 
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risk of getting only a money decree for several rea¬ 
sons. Firstly if the claim was made also on behalf of 
the absent proprietor, namely, Juthi Rai, who had 
ceased to be the proprietor at the date of the sait, 
any claim on his behalf would be only a money 
claim, and not a claim for rent. Secondly even if 
the plaintiffs can be said to have sued for the entire 
rent as the assignees of Juthi Rai, the claim would 
not be on a higher footing, as Juthi Rai had ceased 
to be the proprietor by virtue of his transfer in 
favour of Sitaram. Hence, in my view, the plaint as 
laid in Court, which resulted in the decree for rent 
and the sale thereunder, could not be treated partly 
as a claim for rent and partly as a claim for money. 
It could either be the one or the other: it could not 
be both. The Courts are always circumspect in this 
matter, that is to say, the Courts have to scrutinise 
very carefully any claim based on the contention 
that the decree was a “rent decree'* and not a mere 
money decree inasmuch as the former has the sweep¬ 
ing effect of wiping out the interest of persons who 
are not parties to the rent suit or to the execution 
proceedings .... Hence the result of including some¬ 
thing in the claim which could not be decreed as for 
rent, but something as a mere money claim, is that 
the decree so obtained is relegated to the position of 
a mere money decree: sec in this connection the 
decision of the Judicial Committee of the Privy 
Council in 57 I. A. 214. 1 It must therefore be held 
that the decree obtained in the rent suit in question 
bad the effect only of a money decree, and, conse¬ 
quently, the purchase made by the defendants first 
party had not the effect of wiping out the mortgage 
sale in favour of the plaintiff-appellant." 


Mr. Mukherjee, who has argued this case 
with his usual ability contends that the mere 
fact that a person who has ceased to be a 
landlord was not impleaded in the suit or that 
the claim of the defendants first party in the 
rent suit was somewhat in excess of their 
right will not make the decree in question a 
money decree. According to him there is a 
material distinction between matters which 
are relevant to the merit of the claim in a suit 
for rent and those which are relevant to the 
constitution of the suit and if the suit has 
been properly constituted by impleading all 
those who were landlords at the date of its 
institution, it will result in a rent decree even 
though the actual claim made by the plaintiff 
be wrong or excessive. In support of this con¬ 
tention Mr. Mukherjee has cited three cases 
two of which are: l Pat. L. W. 342* and 2 Pat. 
ii. J. 194. 3 These cases have been commented 
on by Sinha J. in these words: 

‘'Counsel for the respondents has relied upon the 
two decisions of this Court in 1 Pat.L.W. 342, 2 and 
2 Pnt. L. J. 194, s both decisions of Chapman and 
Roe JJ. who have laid it down that a decree for 
sums due for rent during a period for the latter part 
of which the plaintiff upon the record comprised the 
entire body of landlords and for tbe former part did 
not comprise the whole body of landlords is a decree 


1 . (’30) 17 A. I. R. 1930 P. C. 193 : 57 I. A. 214 : 
58 Cal. 301 : 120 I. C. 422 (P. C.) f Jitendra Nath 

Ghosh v. Manmohan Ghosh. _ __ 

2. (T7) 4 A. I. R. R. 1917 Pat. G40 : 39 I. C. 219 : 
1 Pat. L. W. 342, Ram Kishun Jhav.Mahabir Rai. 

3. (’17) 4 A. I. R. 1917 Pat. 493 : 39 I. C. 672 : 2 

Pat. L. J. 191, Sarup Saliu v. Jagarnatb Modi. 


for reut within the meaning of S. 158B, Bengal 
Tenancy Act. They further laid down that all that 
is required under that section is that at the time of 
the making of the decree the whole body of landlords 
must be on the record. If the matter were res integra 
so far as our own Court is concerned, I would have 
been inclined to hold that such a decree would not 
have the effect of a “rent decree" for the simplerea- 
son that as in the present case the claim for the first 
two years of the rent had not been made by or on 
behalf of the sixteen annas proprietors, and, cer¬ 
tainly, so far as the first two years of the claim are 
concerned, the decree could not be said to have been 
obtained by the entire body of landlord. But I am 
bound to follow the two Division Bench rulings of 
this Court and in that view of the matter I would 
overrule the contention raised on behalf of the 
appellants." 

With regard to these two cases all that I wish 
to say at present is that even if they are sup- 
posed to have laid down good law, there is 
nothing in the reports to show that for the 
l>eriod for which the plaintiff was only a co- 
sharer landlord he had claimed rent not for 
his share hut for the entire 16 annas share. 
The next case which was relied upon by Mr. 
Mukherjee is A. I. R. 1934 rat. 106 4 which 
was decided by Wort J. sitting singly. In that 
case the claim was partly for assigned rent 
and partly for rent for the period during 
which the plaintiff was the landlord. One of 
the contentions pnt forward in that case was 
that notwithstanding the fact that the plaintiff 
was not the landlord of the 16 annas share 
for part of the period covered by the suit, the 
decree in that suit was a rent decree and 
Wort J. after stating that the point was not 
free from difficulty expressed the view that he 
was disposed to accept the contention. 

The view taken in the above case also 
requires careful examination, but in any event 
the question which arose there was not identical 
with the question which arises here. In the 
present case, the defendants first party were 
admittedly cosharer landlords up to 1343 and 
yet they had claimed the 16 annas share of 
the rent and not merely their share. Upon 
the materials on the record of this case we 
must assume that the defendants second party 
had claimed not merely what was due to 
them, but what was duo to another person 
who was not before the Court. Under S. 65 
the rent is a first charge on a tenure or hold¬ 
ing, but it seems to me to be plain that this 
provision can be given effect to ohly if the 
rent is claimed by the person to whom it is 
due and in the manner provided by the Act. 
It is true that the mere fact that a wrong or 
excessive claim is made will not necessarily 
affect the character of the decree; but here 
the claim was in respect of something which 
was not due to the claimant but to another 

4. (’34) 21 A. I. R. 1934 Pat. 106 : 154 I. C. 396, 
Muhammad Nazim Khan v. Ramjiwan Sahu. 
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person. In my opinion thus peculiar feature 
of the present case is quite sufficient to dis¬ 
tinguish it from the three cases on which reli¬ 
ance has been placed by Mr. Mukherjee and 
jl have no doubt that Sinha J. was right in 
folding that the decree, so far as it related to 
a part of the claim, was not a rent decree. As 
was pointed out in 20 cal. 219 3 a decree can- 
not ordinarily be split up into two parts and 
therefore if the sale which took place in exe¬ 
cution of the decree taken as a whole was bad 
as regards part of the decree, the whole sale 
must be held to have been a sale under the 
ordinary law, that is to say, the Code of Civil 
Procedure and not carrying with it any of the 
incidents of a sale under the Bengal Tenancy 
(Act. Mr. Mukherjee referred us to certain 
other cases also for the purpose of deducing 
the principle enunciated by him, but after 
leading them carefully we find that they arc 
of no assistance to us in deciding this appeal. 

It was also contended by Mr. Mukherjee 
that the point on which Sinha J. has based 
his decision was a new one and was taken up 
for the first time before him in second 
appeal. Mr. Mukherjee further contended that 
if it had been taken up earlier he would 
have shown that the plaintiffs had obtained 
an assignment from Juthi Rai in respect of 
certain arrears of rent and he wanted leave 
of the Court to file some additional evidence 
at this stage. This additional evidence would 
have been admitted by us if wo had been con¬ 
vinced that the point had not been raised in 
any of the Courts below but on reference to 
the three judgments delivered in this case it 
appears to us that the contention is not well 
founded. A reference to the plaint will show 
that the plaintiff had definitely asserted that 
the defendants first party were not tho ic 
annas malik and that they were not entitled 
to realise the 16 annas rent and that tho 
decree obtained by the defendants first party 
against the defendants second party was a 
nakdi decree.” Upon this allegation one of 

>i ra T? in L the 8ait was “ Are tho 

^ 0and hy the decree in Rent Suit 

• 195 T The trial dealing 

with this issue observed as follows : b 

aliaJjl,^? n p a ?bi t rtion that one Juthi Rai 

ssffis 3&h°!r “ a 

implead this Juthi Rai as lbe d ? fendanl3 
the rent suit. def \ ndun ‘ in 


5 ' Srimanta Ghosh. 


This extract from tho judgment of the Munsif 
is quite sufficient to show that the question as 
to what was the effect of claiming 16 annas 
rout for a period for which Juthi Rai was a 
eosharer landlord without impleading Juthi 
Rai was prominently before the parties as 
well as before the Court. I would, therefore, 
uphold the decision of Sinha J. and dismiss 
this appeal with costs. Tho decree should state 
that the plaintiffs are entitled to a declaration 
that the decree in Suit No. 226 of 1937 has the 
effect of a money decree; that the sale of plot 
No. 2356 in execution of that decree does not 
affect their right as previous purchasers of 
that plot in execution of a mortgage decree 
and that they are entitled to the possession of 
plot No. 2356 if they have been dispossessed of 
that plot in execution of the decree in Suit 
No. 226 of 1937. The other reliefs which were 
asked for were not pressed for and cannot bo 
granted. 

Agarwala J. — I agree. 

G - N - Appeal dismissal. 
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Ramesh Chandra Pande and others _ 

Appellants 

v. 

Ramanuj Pande and others — 

, , „ Respondents. 

30 of 1942 ' Decided on 29th August 
1944, for leave to appeal to His Majesty in Council. 

Civil p . c. (1908), S. 109 (a) _ Words " final 
order in—Meaning of—Compromise decree in 
partition suit passed in 1930-Application in 
1937 to set aside decree by some of defendants 
no were minors at time of compromise—Trial 

o°!. d , in f. *PP lication to be maintainable 
under O. 47, R. 1 and S. 151 and setting aside 

!?' g k < i? Urt S 0rder set,in B aside trial 
Court s order held not final within S. 109 (a). 

", h 111 * 1 order ” as used in S. 109, 

f n ? 0rder P * 554 * 1 in a suit or ft P«>- 
0ccdui 8 known to law. [p jgg q 2 ) 

„. 1 ^ 00 “P r „°“ iso decrce was passed in a partition 
193 °-V In , 1937 ““o of the defendants to tho 
partition suit who were minors at tho time of tho 

compromise filed an application in tho Court which 

JSLffJjSi thc compromise decree for sotting it aside 

2 £?SSS on ‘}? 0 B'ound that their guardians wore 
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und^q isi 8 h* “Plication was maintainable 
under S. 151 and O 47, R. 1. Tho appeal against that 
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Court passed in appeal setting aside the order of the 
Trial Court was not final within the meanin" of 
s. 109 (a) : (’33) 20 A.I.R. 1933 All. 15, Dist,Tig.-, 
[ 33) 20 A. I. R. 1933 P. C. 58, Bef. [P 150 C 2] 

L. K. Jha find A. B. N. Sinha — for Appellants. 

Sarju Prasad and Jfarinandan Singh — 

for Respondents. 

Order.—In 1928 there was a partition suit 
between two branches of the same family gov¬ 
erned by the Mitakshara school each branch 
having an eight annas share. On llth Decem¬ 
ber i93o there was a compromise between the 
plaintiffs and the defendants in the suit and 
accordingly a compromise decree was passed. 
On-15th November 1937, defendants G and 7, 
who were minors at the time of the compro¬ 
mise, filed an application in the Court which 
had passed the compromise decree for setting 
it aside substantially on the ground that their 
guardians were guilty of gross negligence; that 
the provisions of o. 32, R. 7, Civil P. C., had 
not been complied with and that the compro¬ 
mise was prejudicial to their interest. The 
learned Subordinate Judge, to whom tliis appli¬ 
cation was made, held that the application 
was maintainable under O. 47, Rr. 1 and 2 and 
S. 151, Civil P. C., and set aside the compro¬ 
mise decree. Thereupon the plaintiffs appealed 
to this Court against the order of the Subor¬ 
dinate Judge setting aside the decree and that 
appeal was allowed and the order of the Sub¬ 
ordinate Judge was set aside. The present 
application has been filed on behalf of the 
minor defendants for leave to appeal to His 
Majesty in Council against the order of this 
Court. It is contended on behalf of the peti¬ 
tioners that the present case fulfils the re¬ 
quirements of S. 110 , Civil P. C., inasmuch as 
the order of this Court reversing the order of 
the Subordinate Judge was a final order and 
the valuation of the subject-matter of the pro¬ 
ceeding before the Subordinate Judge as well 
ns of the subject-matter of dispute in appeal 
to the Privy Council is more than Rs. 10 , 000 . 
On the other hand, it is contended on behalf 
of the opposite party that the order of this 
Court is not a final order and S. 110 has no 
application. 

The learned advocate for the petitioners 
relies strongly on the decision of the Privy 
Council in GO I. A.7G. 1 In that case it was held 
that an order of an appellate Court is not a 
final order within the meaning of S. 109 (a}, 
Civil P. C., unless it finally disposes of the 
rights of the parties in relation to the whole 
suit. Sir George Lowndes who delivered the 
judgment in that case after referring to a 
decision of Lord Cave which was to the effect 
“that the test of finality is whether the order 

1. (’33) 20 A. I. B. 1933 P. C. 58 : 11 Rang. 58 : 60 
I. A. 76 : 142 I. C. 328 (P. C.), Abdul Rahman v. 
D. K. Cassirn & Sons. 
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finally disposes of the rights of the parties” 
proceeded to observe as follows: 

It should be noted that the Appellate Court in 
India was of opinion that the order it had made 
"went to the root of the suit, namely the jurisdiction 
of the Court to entertain it”, and it was for this 
reason that the order was thought to be final and 
the certificate granted. But this was not sufficient. 
The finality must be a finality in relation to the suit. 
If, after the order, the suit is still a live suit in which 
the rights of the parties have still to be determined, 
no appeal lies against it under S. 109(a) of the Code! 

Mr. L K. Jba strongly relies upon this 
observation and contends that inasmuch as the 
partition suit is no longer a live suit the order 
passed by this Court is a final order. The 
argument appears to me, however, to be a 
peculiar one. The partition suit has been long 
dead. It was disposed of in 1930 by a compro¬ 
mise decree and now after seven years some 
of the defendants have tried to re-open the 
decree. The expression “ final order ” as used 
in S. 109 contemplates a final order passed in 
a suit or a proceeding known to law. The 
order which was complained against before 
Chatterji J. and was corrected on 12 th Septem¬ 
ber 1944 was neither an order passed in a suit 
nor one passed in a proceeding known to law. 
The learned Subordinate Judge purported to 
pass that order under o. 47, R. 1, but in this 
Court the lawyers appearing for the petitioner 
had to confess that that provision does not 
apply. The only provision which is invoked 
on their behalf is s. 151, but that section (even 
assuming that it does apply) is only a resi- 
duary section and the remedy which may be 
granted under it is discretionary with the 
Court. That being so, we do not think that an 
order like the present can be described as a 
final order as contemplated in S. 109(a) of the 
Code. Reliance was also placed by Mr. L. K. 
Jha on 54 ALL. 941, 2 but there the final order 
had been passed in a well defined proceeding 
under the Code of Civil Procedure in which 
the Court had to decide the rights of the 
parties. Under S. 151 the Court may or may 
not act as it is required to act. The distinction 
seems to us to be quite clear and we are 
strongly of the view that this order is not a 
final order. That being so, the application for 
leave to appeal must be dismissed with costs 
hearing fee three gold mohurs. 

G.N. Application dismissed. 

2. (’33) 20 A. I. R. 1933 All. 15 : 54 All. 941 : 143 
I. C. 450, Kisbnn Cliand v. Lachmi Chand. 
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Penal Code (I860), Ss. 97, 99, 103 and 105 — 
Person employed to guard property of employer 

_Right to cause death in defence of property — 

Extent of — Police constable on guard duty at 
magazine or other public building is not entitled 
to fire at person not answering his challenge. 

A person employed to guard the property of his 
•employer, is protected by Ss. 97, 99, 103 and 105, if 
he causes death in safeguarding his employees pro¬ 
perty, when there is reason to apprehend that the 
person whose death has been caused was about to 
commit one of the offences mentioned in S. 103, or 
to attempt to commit one of those offences. A per¬ 
son whose duty it is to guard a public building is in 
the same position as a person employed to guard a 
private building; that is to say, it is his duty to pro¬ 
tect the property of his employer, and he may take 
such steps for this purpose as the law permits. The 
fact that the property to be guarded is public pro¬ 
perty does not extend the protection given to a guard. 
Therefore a police constable on guard duty at a 
magazine or other public building is not entitled to 
fire at a person who does not answer his challenge. 

(P 152 C 1] 

Advocatc-Gcncral — for Reference. 


Jlareshivar Prasad Sinha , A. J3. N. Sinha and 
S. Naimul Huq — Against reference. 

Agarwala J. —This is a reference by the 
Sessions Judge of Manbhuni-Singhbhum for 
the confirmation of the sentence of death pass¬ 
ed on Jamuna Singh, a sepoy in the Railway 
Protection Police Force at Purulia, aged 32, 
for the murder of his superior officer Jamadar 
Jeo Nandan Singh. There is also an appeal 
by the condemned man against his conviction. 
Before stating the facts it is desirable to des¬ 
cribe the locality in which the alleged murder 
took place. The Railway Protection Police of 
Purulia is housed in barracks which consist of 
fonr main buildings. Two of these lie on the 
north side of a road which divides them from 
the remaining two buildings on the south side 
of the rood. The southern end of the western¬ 
most building on the south side of the rood is 
used as a magazine. To the south of the eastern 
building on the south side of the road are the 
quarters of the Subcdar. 


On the evening of 28rd January 1944 , tl 
guard on the magazine consisted of Edmui 
Sanga who was in charge, Ram Baran, Mubai 
mad Qayum, Kashi Nath Singh, and the a 
pellant Jamuna Singh. At the time of tl 
occurrence, which was at 7-80 P. m., Has 
Nath Singh was not actually present near tl 
magazine as he had been permitted to go 
the kitchen to have hia evening meal. Sang 

"??. Ram Baran wece in the verandc 
of the budding in which the magazine is sit 

, d* Jamuna Singh was on sentry duty 
front of the magazine, that is to say, his be; 
was on the western side of the magazin 
Jamadar Jeo Nandan Singh accompanied l 
Havddar Basdeo Singh came along the rot 
separating the northern block of barracks fro 
the southern block to inspect a new sign-boai 


at the western end of that road. Having in¬ 
spected the board, they were returning along 
the road. When they reached a point directly 
north of the accused’s beat, the latter chal¬ 
lenged them and received the reply “dost” 
(friend). Thereupon the accused is said to have 
advanced towards them and to have shouted 
out “sala jamadar betichode,” and at the 
same time to have fired two shots in quick 
succession, one of which hit Jamadar Jeo Nan¬ 
dan Singh in the chest. The Jamadar and the 
Ilavildar then ran along the road in a easterly 
direction for some distance, eventually turning 
southwards towards the quarters of the Sube- 
dar. In the meanwhile, the other members of 
the guard had run towards the accused. The 
latter, however, pointed his rifle at them and 
they threw themselves flat on to the verandah 
of the magazine. The accused then ran along 
the south side of the magazine. It would ap¬ 
pear that his object in doing so was to inter¬ 
cept the Jamadar and the Havildar.for he tired 
two more shots from the south-eastern corner 
of the magazine. From there he went to the 
police station in the town, and at 8-13 the officer 
then in charge of the police station recorded 
a saneha containing a gist of the statement 
made by the appellant. In that statement he 
alleged that while he was on duty at 7-30 ho 
noticed two men coming from the west, and 
that as they did not stop when he challenged 
them, lie suspected that they were up to no 
good and fired four shots at them. The officer 
in charge of the police station took charge of 
the appellant’s rifle and put him in the lock, 
up. In the meanwhile, at 7-35 r.M. Muhammad 
Qayum, one of the members of the magazine 
guard, bad hastened to the Government rail- 
way police station, which is within 200 yards 
of the place of occurrence, and made a state¬ 
ment to the officer in charge there, which is 
the first information in this case. 

Muhammad Qayum is P. w. 1 , and has de¬ 
posed to the appellant challenging the Jamadar 
and Havildar and to their replying to the 
challenge and also to the fact of the apcllant 
having then called out to the Jamadar in abu¬ 
sive language and firing two shots. Qayum 
says that after the second shot had been fired 
he and Sanga and Ram Baran Singh went 
towards the accused, and that, when the latter 
pointed his rifle at them, they threw them¬ 
selves flat on the ground, and the accused 
went off in a southerly direction and fired two 
more shots. This account of the occurrence is 
also supported by Sanga (r. w. 2 ), who was 
in charge of the magazine guard. P. W. 3 is 
Basdeo Singh, Ilavildar. The account which 
he gives of the occurrence is similar to that 
given by witnesses 1 and 2 . So also is the ac- 
count given by Ram Baran Singh (p, \y. 5 ). 
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Kashi Nath Singh, the last member of the 
guai-d, was tendered by the prosecution, and 
in cross-examination deposed that he heard the 
accused’s challenge and the abusive language 
which he used. The main facts are not in dis¬ 
pute. That the appellant did fire at and hit 
Jamadar Jeo Nandan Singh is admitted, but 
it is contended that he did this in execution of 
what he conceived to be his duty. From the 
arguments addressed to us it appears that 
there is an impression that a police constable 
on guard duty at a magazine or other public 
building is entitled to fire at a person who 
does not answer his challenge. No authority 
in support of this proposition is cited, and so 
far as I am aware, there is no justification 
for it. A person whose duty it is to guard a 
public building is in the same position as a per¬ 
son employed to guard a private building; that 
is to say it is his duty to protect the property of 
his employer, and he may take such steps for 
this purpose as the law permits. Section 97, 
Penal Code, declares that every person has a 
right, subject to certain restrictions mentioned 
in S. 99, to defend the property of himself or 
any other person against any act which is an 
offence falling within the definition of theft, 
robbery, etc. Section 105 declares that the 
right of private defence of property commences 
when a reasonable apprehension of a danger 
to the property commences, and S. 103 says 
that the right of private defence of property 
extend^, under the restrictions mentioned in 
S. 99, to the voluntary causing of death or of 
any other harm to the wrong-doer, if the of- 
fence, the committing of which, or the attempt¬ 
ing to commit which, occasions the exercise of 
the right, be an offence of any of the descrip¬ 
tions therein enumerated. Among the offences 
therein enumerated are theft, mischief and 
house-trespass. A person employed to guard 
the property of his employer, therefore, is pro¬ 
tected hy these provisions of the law, if he 
causes death in safeguarding his employer’s 
property, when there is reason to apprehend 
that the person whose death has been caused 
was about to commit one of the offences 
mentioned in S. 103, or to attempt to com¬ 
mit one of those offences. The fact that 
the property to be guarded is public property 
does not extend the protection given to a 
guard. The facts of the present case do not 
disclose any reason for the appellant to have 
apprehended that the Jamadar or Havildar 
was about to commit any offence against the 
magazine or its contents, or against the ap¬ 
pellant himself. There was, therefore, no jus¬ 
tification for him to shoot. Indeed, under the 
rules hung up in the magazine it was the duty 
of the sentry on duty to call out the officer of 
the guard, if circumstances should arise which, 


in his opinion, rendered it desirable to do so. 
There is no authority in those rules for him 
to shoot at anybody. In my opinion, the of¬ 
fence which the appellant committed comes 
within the definition of murder. 

There remains the question of sentence. It 
has been contended that at least the appel- 
lant considered that he was acting in the dis¬ 
charge of his duty. As I have already pointed 
out, it was his duty to call out the officer of 
the guard if the Jamadar and the Havildar 
had not answered to his challenge. As a mat¬ 
ter of fact, they did answer his challenge. The 
evidence with regard to this is clear. For the 
prosecution it is contended that the appellant 
was actuated by malice. The facts on which 
this suggestion is based are that as a result of 
the disappearance of a blanket an enquiry had 
been held, and as a result of that enquiry the 
appellant, who had been a Naik, was reduced 
to the status of a sepoy. The day on which 
the murder took place was the first time that, 
as a sepoy, he had had to go on sentry duty. 
As a Naik he would have avoided that duty.. 
Although Jamadar Jeo Nandan Singh had not 
actually had anything to do with the enquiry 
into the disappearance of the blanket except 
to forward to his superior officer the complaint 
which was made in respect to it, it seems pro¬ 
bable that the disgrace which had fallen upon 
the appellant by his loss of the rank of Naik 
and his reduction to the status of an ordinary 
sepoy liable to do sentry duty was rankling in 
his mind when he saw the Jamadar and Havil¬ 
dar passing along the road at the time of the 
occurrence, and this resentment drove him to 
commit the offence which he did. The abusive 
language which he used towards the Jamadar 
is an indication that this resentment was 
directed against this officer, although in fact 
there was no particular reason for it. The fact 
that, in addition to the two shots which were 
first fired at the Jamadar while he was pro¬ 
ceeding along the road north of the building, 
two more were fired while he was making for 
the quarters of the Subedar, indicates the per¬ 
sistence of the malice by which the appellant 
was actuated. At the time that the Jamadar 
and the Havildar were running away in the 
direction of the Subedar’s quarters there could 
have been no excuse whatever on the part of 
the appellant for apprehending any danger to 
himself or any apprehension of an attack on 
the magazine. The circumstances, to my 
mind, are indicative of a deliberate intention 
by the appellant to shoot the Jamadar. In these- 
circumstances, I would accept the reference, 
uphold the conviction, confirm the sentence- 
of death, and dismiss the appeal. 

Sinha J —I agree. 

G.N. Re ference accepted. 
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A. I. R. (32) 1945 Patna 153 

Manohar Lall and Beevor JJ. 

Commissioners of Darbhanga Muni¬ 
cipality through Chairman — 

Appclla nt 

v. 

Jyotindra Nath Sen and another — 

Respondents . 

Appeal No. 88 of 1942, Decided on 28th August 
1944, from appellate decree of Addl. District Judge, 
Darbhanga, D/- 19th September 1941. 

(a) Practice — Precedent — Cursus curiae of 
Calcutta High Court how far binding on Patna 
High Court. 

Where there is cursus curiae of the Calcutta High 
Court upon a certain question, the Patna High Court 
will ordinarily follow it : (*16) 3 A. I. R. 1916 Pat. 
267 (P.B.), (’17) 4 A. I. R. 1917 Pat. 637 and (’18) 
5 A. I. R. 1918 Pat. 590, Bel. on. [P 154 C 1] 

(b) Bihar and Orissa Municipal Act (7 of 1922), 
Ss. 82 (1) (a) and 116 — Plaintiff assessed to tax 
under S. 82 (1) (a) by municipality — Suit by 
plaintiff for declaration that assessment was 
ultra vires on ground that plaintiff was not 
occupier of holding within municipality — Civil 
Court has jurisdiction to entertain suit—Failure 
of plaintiff to appeal under S. 116—Effect of. 

, -1 t* 1 * 011 is assessed to tax under S. 82 (1) 

(a) the civi) Court has jurisdiction to enquire whether 
the person was an occupier of a holding within the 
municipality, as the jurisdiction of the municipality 
& under S ' 82 W « depends upon 

Whe be , r , he “ an «cupier of a holding 
within the municipal limits and the municipal com¬ 
missioners cannot give themselves jurisdiction to 
assess a person who is not an occupier by a wrong 
decision on facts. [P 155 C 2] 

Accordingly the civil Court has jurisdiction to 

a EUit by fh0 P laintifl a declaration 
that his assessment under S. 82 (1) (a) was ultra 

hSdina tha • he not an occupier of a 

. mun £ ci ,P a,it y- The mens fact that 
the plaintifl did not seek his remedy under 8 116— 

re ™ ed . y ,“ wil1 not dothe muni¬ 
cipality with any jurisdiction whioh it otherwise did 

pSnUff^f hi , the P'" 01 '® deprive the 
to? «■** ^ seek redress in civil Court 

S/Sit 01 CaMi^ 0 ^ 0 / the IP Court 10 eote^tnin 
mo suit. _1 Cal 319, Bel. on., Case law discussed. 

M , [P165 0 2] 

’ _ , [P 150 C 1] 

“ *■»- 

™5X 4 »• » 

ManiciimJ Kot *r«, *i- € ^ » Ribar and Orissa 

T.J i Act. By the amendment of S lift 
I*gialatare has accepted the view that si* 


(e) Bihar and Orissa Municipal Act (7 of 1922), 
S. 82 (1) (a)—Hindu family governed by Dayabhag 
— Right of son against father for maintenance 
—Son living in holding owned by lather within 
municipality — Son not being occupier held not 
assessable under S. 82 (1) (a)—Joint assessment 
of father held not ultra vires. 

The father and son were members of a Hindu 
family governed by the Dayabhag School of Hindu 
law. The holding within the municipality was 
owned by the father and the son was also living iu 
it with his father. Both the father and ton were 
required to pay Its. 37 each as the tax imposed 
under S. 82 (1) (a). It was urged that tho imposition 
was ultra vires so far as the son was concerned be¬ 
cause lie was not a person either in sole or joint 
occupation of the holding within the municipality 
and that the joint, assessment, assuming that the 
son was joint occupier of the holding was also ultra 
vires, 

Held that (1) as the family was governed by the 
Dayabhag law the son had no interest in the holding 
whatsoever. Being major he had no right of main¬ 
tenance which included right of residence against 
his father. His living in the holdiug was therefore 
by sufferance and not as of right. The son therefore 
was not an occupier within S. S2 (1) (a) and was not 
assessable. [p 156 C l,2j 

(2) A joint assessment under S.82 (1) (a) was per¬ 
missible under certain circumstances (where two 
persons were in joint occupation of a holding) and 
therefore the joint assessment of the father and the 
son was not ultra vires : 2 C. \Y. N. 689 ; (’28) 15 
A.LB. 1928 Cal. 832 and (’22) 9 A.I.R. 1922 Cal. 46, 
llel. on ; (’28) 15 A. I. R. 1929 Cal. 591, Expl. 

[P 156 C 2 ; P 157 C 1} 

(f) Hindu law — Dayabhag — Son is not co¬ 
parcener with father. 

In a Dayabhag family the son is not a coparcener 
with the father cither in the estate which the latter 
inherits from the ancestor or which is his self-ac- 
quircd property. [P 156 C 1] 

L. K. Jha and Jlameshtcar Misra _ 

_ _ lor Appellant. 

B. C. De, 0. C. Das and K. D. Do _ 

for Respondents. 

Manohar Lall J — In this case tho Dar¬ 
bhanga Municipality appeals against tho 
concurrent decisions of tho Courts below bv 
which they have decreed the suit instituted by 
the plaintiffs for a declaration that the appel¬ 
ant be restrained from realising a personal 
tax from the plaintiffs as occupiers of a hold¬ 
ing within the municipality. Tho principal 
question for determination is whether the civil 
Courts have jurisdiction to entertain such a 
suit. The plaintiffs* case was that they are 

S.S^ T, gOVerned by tho Dayabhag 

School of Hindu law, that plaintiff l, the father, 
is tho sole owner and occupier of holding 

and i J unici P alit y of Darbhanga 

and that plaintiff 2 does not occupy any hold¬ 
ing either solely or jointly with his father but 
is living therein by sufforance. Tho muni- 

notice on January 
1989 by which tho plaintiffs were required to 

tax impost undl: 
S.82 (1) (a), Bihar and Orjssa Municipal Act. 
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It is urged that the imposition is ultra vires so 
far as plaintiff 2 is concerned because he is 
not a person either in sole or joint occupation 
of the holding within the municipality and 
that the joint assessment, assuming plaintiff 2 
is a joint occupier of the holding, is also 
ultra vires. The defendant challenged the juris¬ 
diction of the civil Court to entertain the suit 
and relied upon the provisions of Ss. 11G, 117 
and 119, Bihar and Orissa Municipal Act (Act 
vii of 1922), hereinafter to be called the Act, 
and laid stress on the provisions of S. 11G 
which provides a remedy to the person dis. 
satisfied to apply to the Commissioners to 
exempt the aggrieved party from assessment or 
tax—in this case the plaintiffs admittedly did 
not appeal to the Commissioners. The Courts 
below upon a consideration of a number of 
cases which were decided by the Calcutta High 
Court under the corresponding provisions of 
the Bengal Municipal Act have held that the 
civil Courts have jurisdiction to entertain such 
a suit. They have also held that plaintiff 2 
does not occupy any holding solely or jointly 
with his father within the municipality and 
in the alternative that the joint assessment of 
the two plaintiffs was ultra vires. Henco the 
second appeal to this Court. 

Mr. L. K. Jha, who appears for the muni, 
cipality contends that the Courts below are in 
error in every one of their conclusions. The 
question whether a civil Court has jurisdic¬ 
tion to decide whether the assessment on a 
person is ultra vires on the ground that the 
person Is not an occupier of any holding has 
been the subject of consideration of a large 
number of cases in the Calcutta High Court 
where it has been uniformly held that if it is 
found that the asscssee is not an occupier of 
a holding within the municipality, the assess¬ 
ment is ultra vires and can be questioned by 
the civil Courts. As this Court has adopted 
the view that where there is a cursus curiae 
of the Calcutta High Court upon a certain 
question, this Court will ordinarily follow those 
decisions: see 1 Pat. L. J. 573, 1 2 Pat L. J. 
221" 3 Pat. L. J. G39, 3 we are bound to accept 
the correctness of that view. But out of res¬ 
ect to Mr. Jha’s strenuous argument I pro¬ 
pose to examine the situation again. 

In the leading case in 21 cal. 319* the identi¬ 
cal question came to be considered. Rampini J. 
sitting as a Single Judge took the ^iew^that 


I. ('1C) 3 A.I.R. 1916 Pat. 2G7: 35 I. C. 868: 1 Pat. 
L. J. 573 (F.B.), Ram Asra Singh v. Sheo Nandan 

2 *‘(’17) l A.I.R. 1917 Pat. G37: 39 I. C. 173: 2 Pat. 
L J. 221, Asman Singh v. Tulsi Singh. 

3. (’18) 5 A.I.R. 1918 Pat. 590 : 46 I. C. 884 : 3 
Pat. L. J. 639, Shcobaran Mahto v. Mt. Bhogea. 

4. (’94) 21 Cal. 319, Dwnrka Nath Dutt v. Addya 
Sundari Mittra. 


the civil Courts could interfere when a muni¬ 
cipality taxed people whom they had no 
jurisdiction to tax. In that case it was found 
as a fact that the plaintiffs did not occupy 
any holding within the municipality, but 
nevertheless the defendant municipality had 
taxed them. Against this decision there was 
an appeal under the Letters Patent to the 
Calcutta High Court which was decided by 
Sir Comer Petheram, C. J. and Beverley J. 
The judgment was delivered by Beverley, J. 
who examined the various sections of the 
Municipal Act at great length and pointed 
out that where there is a dispute as to whether 
the person assessed to tax does or does not 
occupy the holding, the dispute can be decided 
by the civil Court—the assessment of the 
municipality was set aside. In later cases the 
right of the aggrieved party in such cases to go 
to the civil Court was never questioned: see 2 
C. W. N. G89, 6 26 C. W. N. 311, 6 32 C. W. N. 
940 7 and A.I.R. 1923 Cal. 591 s —(a judgment of 
a Single Judge). I have not como across any 
direct case in our High Court. In 13 Pat-GOS 11 

Wort J. made these observations: 

“It is now settled law that in circumstances which 
would show that the Commissioners have acted 
ultra vires an action would lie to set aside the assess¬ 
ment." 

Dhavle J. at p. 711 observed that if the power 
given by S. 99 (b) to the Municipal Commis¬ 
sioners in the matter of determining whether 
properties are held under one title ’ 

“is exercised in accordance with the Act (and the 
contrary has not been established in these appals), 
it does not seem to me that the Courts can interfere 
under our Municipal Act on the ground that the 
municipality ought to have carved out similar hold¬ 
ings . . . 

Attention was drawn by Mr B. C. De to the 
case in 671. A. 222 10 where their Lordships bad 
to examine the question whether the jurisdic¬ 
tion of a civil Court was excluded by reason 
of the provisions of the Sea Customs Act (8 of 
1878). Reliance was placed upon the observa¬ 
tions of Lord Thankerton, who delivered tho 

judgment of the board, at p. 2SG: . . 

“It is settled law that the exclusion of the juris¬ 
diction of the civil Courts is not to be readily infer- 


•98) 2 C. W. N. 689, Ambika Charan Mozumdar 
Satish Chunder Sen. 

•22) 9 A.I.R. 1922 Cal. 46 : 64 I. C. 649 . 26 
W.N. 311, Chairman, Jalpaiguri Municipality v. 
Ipaiguri Tea Co., Ltd. . 

’28) 15 A.I.R. 1928 Cal. 832 : 55 Cal. 1266.32 
W.N. 940 : 115 I. C. 90, Aghore Nath Haidar v. 

f^SflS A.I.R. 1928 Cal. 591:114 I.C. 94, Pradip 
lgh Jamadar v. Ramani Mohan Sen. 

•34) 21 A.I.R. 1934 Pat. 357 : 13 Pat. 693l. 152 
C. 647, Harihar Prasad v. Municipal Commis- 

nersof Arrah Municipality. „ ,,940) 

(•40) 27 A. I. R. 1940 P. C. 105 : I.h- 
id. 599 : I. L. R. (1940) Kar. P. c - 
2 : 188 I. C. 231 (P.C.), Secy, of Stato v. Mass 
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red, bat that such exclusion must either be explicitly 
expressed or clearly implied. It is also well settled 
that even if jurisdiction is so excluded, the civil Courts 
have jurisdiction to examine into cases where the 
provisions of the Act have not been complied with, 
or the statutory tribunal has not acted in conformity 
with the fundamental principles of judicial proce¬ 
dure. 1 ' 

It is useful to recall the well-known obser¬ 
vations of Esher, M. R. in (1834-90) 2Tax.Cas. 
332 11 at page 351: 

When an inferior Court, or an inferior tribunal, or 
an inferior body which is trusted by the Legislature 
to come to a decision on facts is constituted by Act 
of Parliament for the first time, the Legislature has 
to consider what power it will give to those persons. 
It may say if a certain state of facts exist before you 
have anything to do with the matter, then you will 
have jurisdiction to do what wc will tell you to do, 
but you shall not have jurisdiction otherwise, then 
the existence of such facts is not for them to decide, 
and if they exercise the jurisdiction which is given 
them without the existence of those preliminary facts 
which they have not to decide upon, you may ques¬ 
tion the exercise of their jurisdiction afterwards, and 
hold that they have no jurisdiction to do what they 
did. They would then have done all that was entrus¬ 
ted to them under circumstanocs when that jurisdic¬ 
tion which was to be entrusted to them did not exist 
—the preliminary facts did not exist—but they had 
not to decide upon the preliminary facts; they had 
no jurisdiction to decide upon the preliminary facts; 
but there is another state of things. The Legislature 
may, if the matter will present some doubt, entrust 
them not with two jurisdictions, in my opinion — 
with one jurisdiction—but a jurisdiction which com¬ 
prises and inoludes two sets of facts. They have the 
jurisdiction given to them to decide whether the pre- 
himnary set °f facts exists, which, if they do exist. 
WUJ entitle them to go farther and to do something 
more. If the Legislature gives them that, I do not 
call it a double jurisdiction, but that comprehensive 
jurisdiction, it is all one jurisdiction. They have juris¬ 
diction with regard to what you may call the preli- 
mmaiy facts, the first set of facts — the same 
jurisdiction and just as much jurisdiction as they 
nave with regard to the scoond.” 


Lindley L. J. at p. 355 doubted whether t 
general Commissioners are the authorit 
finally to decide that point and he thoug 
that this was a difficult question. In 4 Pat.L 
340 Mulbck J. observed at page 842 that 
erroneous decision on a question of law or ft 
after jurisdiction has been once legally assu: 
ed would not be a ground for interferon 
under 8.115, CivU P. 0., hut if the decision 
the very basis and foundation of jurisdicti 

£ i™ 3 861156 distinguished fre 

powers it at once comes within tho purview 

° D ’ on the i ud gment of th< 

Lordsteps of the Judicial Committee in 44 i. 

261. Reference may also he made to the < 


11. (1884-90) 2 Tax. Cas. 832, Queen v Sm 
Commissioners of Income-tax. ^ Sp< 

1 p' » t 19 t o A ' ** R - 1919 Pat. 601 : 611 c 873 
£at.L.J. 340, Mt. Dhanwanti Kuer v. Sheo‘ She 

W 1 ,?]. 4 A< X * R - MM P C. 71J 40 Mad 793 
v. 650 ^ ui 


in 67 I. A. I, 14 a case under the Charitable and 
Religious Trusts Act, where the question for 
decision was whether an order made in a sum¬ 
mary proceeding can he treated as final on the 
principle of res judicata so as to bar a regular 
suit. Sir George Rankin in delivering the 

judgment of the board observed at page 5: 

“The existence of a public trust is the foundation 
of the proceedings authorised by S. 3 of the Act: 
prima facie while the District Judge may have to 
come to a decision upon this point in order to satisfy 
himself on the question of his own jurisdiction, he 
cannot by an erroneous decision thereon give himself 
jurisdiction.” 

As an illustration take the case of a revenue 
sale hv a Collector under tho provisions of the 
Revenue Sales Act. It is well settled now that 
the Collector cannot give himself jurisdiction 
to sell the estate by wrongly deciding that a 
certain estate was in arrears notwithstanding 
the fact that this objection was not raised in 
appeal to the Commissioner under S.33. Upon 
a review of these authorities and specially 
having regard to the view of the Calcutta 
High Court, I must hold that the civil Courts 
have jurisdiction to inquire whether the plain¬ 
tiff was an occupier of a holding within the 
municipality, as the jurisdiction of the muni¬ 
cipality to assess a person depends upon the 
decision whether a person is an occupier, and 
the Municipal Commissioners cannot give 
themselves jurisdiction to assess a person who 
is not an occupier by a wrong decision on 
facts. 


But it was argued on behalf of the appel¬ 
lant that as the plaintiffs did not seek their 
remedy under s. lie of the Act they cannot 
be allowed to raise any objection to the assess¬ 
ment and reliance was placed on the provi¬ 
sions of s. 119 of the Act. In my opinion this 
contention is without any substance. This is 
an alternative remedy which is available to 


an assessee and is much weaker than tho 
bar imposed by s. 33, Revenue Sale Law. 
In the latter case as I have pointed out 
above, if tho Collector by wrongly deciding 
the existence of an arrear had no jurisdiction 
to sell the estate the jurisdiction of the civil 
Court is not ousted by reason only of the fact 
that this objection was not raised before the 
Commissioner. Similarly here if the plaintiffs' 

ar ®if ou £ d to 1)6 not occupying any holding! 
withm the rnumcipahty the mere fact that the 
plaintiffs did not seek their remedy under 
S. 116—an alternative remedy as obsorved 
above—wiU not clothe the municipality with 
ay jurisdiction, which they otherwise did not 
possess, to make this assessment. It was also 
argued that the words in s. 117 (3) are that 

£* R - »40 P. C. 7:15 Lhok. 1 • l.tj? 
(1940) Ear. P.O. 26 : 67 1. A. 1:186 I.C. 805 (P 0) 
Bhagwan Din v. Girhar Samp. 1 
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the decision of the Committee in such cases 
shall be final. In the present case there is no 
decision of the Committee because the plain¬ 
tiffs did not go to the Committee. Moreover 
the finality given to the decision is the finality 
between the assessee and the Commissioners : 
sec 21 cal. 319. 4 Some stress was laid on the 
difference in s. 116 of the Bengal Act as it 
existed at the time when the case in 21 Cal. 
319 4 was decided and its later amendment by 
Bengal Act 4 of 1S94. At that time S. lie 
stood as follows: 

“No objection shall be taken to any assessment or 
rating nor shall the liability of any person to be 
assessed or rated be questioned in any other manner 
or by any other authority than in this Act is 
provided." 

By the amendment in 1894—the same year 
in which this decision was given—the words 
“nor shall the liability of any person to be 
assessed or rated be questioned,” and the 
words “or by any other authority” were deleted 
so that the section as it now stands in the 
Bengal Act is materially the same as is s. 119 
of our Act. But this amendment of the original 
S. lie in no way helps the argument advanced 
on behalf of the municipality; on the other 
hand the Legislature has accepted the view 
that the interference by the civil Court is not 
to be considered as barred either explicitly or 
implicitly. 

I now proceed to enquire whether the plain¬ 
tiffs are occupiers of this holding within the 
municipality. So far as plaintiff l is con¬ 
cerned, he is undoubtedly an occupier of the 
holding. Plaintiff 2 is a pleader, or rather 
was a pleader as we are informed that he is 
now dead and he is represented in these pro¬ 
ceedings by bis legal representatives. On the 
relevant date as he belonged to a family 
governed by the Dayabhag School of Hindu 
law he had no interest whatsoever in the 
holding and was living in it apparently on 
sufferance depending upon the sweet will of 
his father. Mr. Jha argued before us that a 
Dayabhag son has a right of maintenance and 
the right of maintepance includes a right of 
residence, and, therefore, the occupation of 
plaintiff 2 must bo held to be as of right. 

I do not agree with this contention because 
the authorities referred to by Mr. Jha all 
related to a minor son. It is nowhere pro¬ 
vided either in the text or in any authority 
that the major son has a right to bo main¬ 
tained by his father apart from custom. The 
cases cited that the right of maintenance is 
inherent in a person if he cannot seek for 
partition without the consent of the copar¬ 
ceners are also of no application because in a 
Dayabhag family the son is not a coparcener 
with tho father either in the estate which the 
latter inherits from the ancestor or which is 


his self-acquired property. In 2 C. W. N. 639 s 
it was decided that if the view which is now- 
contended for by Mr. Jha on behalf of the 
municipality was well founded, 

"it would follow that all persons connected with, or 
related to a particular individual occupying a parti¬ 
cular holding, and by that relationship entitled to or 
bound to live with him, would be separately assess¬ 
able, if possessed of a separate income. A wife, for 
example, if living with her husband and a servant, 
if residing on his master’s premises would be sepa¬ 
rately assessable ; and so forth.” 


In my opinion that view is the correct view 
to take of the applicability of S. 82 (l) (a) and 
with respect I adopt it. It follows, therefore,: 
that the assessment on plaintiff 2 was ultra: 
vires. It was then urged that the assessment 
on plaintiff l must also be held to be ultra 
vires because there was a joint assessment on 
him along with plaintiff 2 and reliance was 
placed upon a number of cases by Mr. B. C. 
De. But the case law docs not help him in the 
least. In 2 c. w. N. 689 6 it was held that there 
may be circumstances in which more persons 
than one may occupy or may choose to 
occupy a particular holding jointly making 
each of themselves assessable to the munici¬ 
pality. The case in 26 C. \V. N. 311 8 contains 
an exhaustive discussion by Sir Ashutosh 
Mookerjee upon this identical question. He. 
comes to the conclusoin that joint assessment! 
is permissible where two persons are in joint: 
occupation of a holding, although the case] 
may present an increased complexity where: 
the Court has to deal with members of joint] 
Mitakshara families. See also the case in 32 
C. \V. N. 940 15 which contains an interesting 
discussion on the same topic. At p. 943 Page J. 
points out that the possession or occupation 
of a holding must be beneficial to the assessee, 
it must be intended that the possession should 
be continuous and not merely casual or inter¬ 
mittent, and the assessee or joint assessees of 
the holding must be entitled to the exclusive 
use and enjoyment of the holding as of right 
and not on sufferance. 


Mr. De also relied on the case of a Single 
Judge of the Calcutta High Court in A.I.R- 
1928 Cal. 591, 8 but all that was decided in that 
case was that the municipality by assessing a 
joint personal tax on each of the two defen¬ 
dants has contravened the provisions of 
S. 85 (a). It was observed at p. 592 that whe¬ 
ther the holding is claimed jointly by two or 
more persons, cl. (a) suggests that a tax is to- 
be assessed on each separately according to 
the circumstances and property of each within 
the municipality. The difficulty in applying 
this case to the facts of the present case is 

15. (’28) 15 A.I.R. 1928 Cal. 832 : 55 Cal. 12G6 : 
115 I. C. 90 : 32 C. W. N. 940, Aghore hath 
Haidar v. Chairman, Jangipur Municipality. 
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that we have no materials before U3 to show 
that the assessment on the father and the son 
was not made according to the circumstances 
and the property of each within the munici¬ 
pality. For these reasons I must overrule the 
contention that the joint assessment of the 
plaintiffs was ultra vires in this case. The 
^result is that the appeal of the Municipality 
must be allowed only to this extent that the 
appellant cannot be restrained from levying 
and realising the tax, which has been imposed, 
from plaintiff i. The appeal of the munici¬ 
pality fails so far as plaintiff 2 is concerned. 
The municipality is entitled to half the costs 
throughout from plaintiff 1 but must pav the 
costs of plaintiff 2 in the trial Court- only. 

Beevor J. —In view of the cursus curiae 
which my learned brother has referred, I agree 
that we must hold that the civil Court °has 
jurisdiction in this case to consider and decide 
on the validity of the assessment though I 
am not sure that I. should have reached the 
same conclusion had the matter been res 
integra. On the merits of the appeal I en¬ 
tirely agree with the judgment of my learned 
brother. 

Order accordingly. 


G.N. 
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Fazl Ali C. J. and Agarwala J. 

Jadoo Potedar and others 

v. 

r .. Sr J mati Champabati Sahiba. 
Twi~i r8 Pa i e „ nt , A PP ea,s Nos. 12 to 20 of 1943 
£ttSi°T n 23 ^ a A T S ‘ 1944 - from decision of 

wtuiLhiSJ: 650 10 658 " mi - D '- 

Pr ( nLvl har ,' Penanc y Act (8 Of 1883), S. 60 — 
Proprietor of interest and mortgagee in posses- 

sion of that interest both recorded in Register D 

.1 J ?o r° n c «ta C ™“! P" 5 "* 1 "" * ■»«- 

l . h f ^Sister D contains the names of both 

to receivo rent that ran*!** 0 ant horisod 

charge for the reX?«S° uld J^ 8n ® cient dis- 
produco receipts and t)i« whero the tenants 
tor’s interest, who is reirfT^^ ° f lhe P^e- 
rooord, admitstariKSS IW* re *? trati ° n 
unnecessary for tho rent ft™ * . recel Pta, it is 
receipts and to try to find V? 80 ^hjnd the 

of the mortgagee still subniHt«i W * 1< u^j r Uterest 
to exist. Ittafuo nnnS^»° r I X d in law 
vestignte into tho quastffZ 40 in * 

menta were made in cood fait?. *° ^ 4hor ‘he pay- 

« 0 * ear on theface*oMhethS^ whon « 

purported to havo been » 4hat 4he Foments 
entitled to receive them ^ 40 a *Was 


(c) Bihar Tenancy Act (8 of 1885), S. 60 
Expression “third person" in — Meaning of. 

The expression “third person” in S. GO refers to a 
person other than one who is recorded in Register D 
and cannot mean a person who would be entitled to 
receive rent according to that Register. (P 158 C 2] 

5. Mchdi Zmaui, P. Jha , P. N. Sanyal and 
K. P. Sukul — for Appellants. 

Fazl Ali C. J. — These appeals arise out 
of a number of rent suits which havo been 
decreed throughout. The tenant-defendants 
have preferred these appeals under the Let¬ 
ters Patent against the decision of a learned 
Single Judge of this Court in second appeals 
arising out of the rent suits. The suits were 
brought to recover four annas kist of chait 
1348 with respect to a number of holdings 
which are situated in two villages known as 
Adidpur and Anandpur. These villages admit¬ 
tedly belonged to the plaintiff's husband, Rao 
Bahadur Rudra Pratap Singh. On 27th Janu¬ 
ary 1936, Rudra Pratap Singh executed a re¬ 
gistered Sadbaua Pataua deed in respect of a 
number of villages, including the two villages 
with which we are concerned, in favour of one 
Khojend ra Narain Jha for a period of three 
years. On 14th December 1938, he executed a 
registered deed of gift in favour of the plain¬ 
tiff in respect of the two villages in question. 
As the term of the Sadhaua Pataua deed was 
ff) expire on 27th January 1941, Rudra Pratap 
Singh executed a second Sadhaua Pataua deed 
in favour of Khojendra Narain Jha on that 
very date, that is to say, on 27 th January 1941 , 
and it is aaid that the second deed was execu¬ 
ted m pursuance of a condition in the first 
deed which provided that in case the entire 
money due under the first deed was not paid 
within the-period of three years, that deed 
was to be renewed. 

The plaintiff brought these suits for rent 
on the allegation that after the expiry of tho 
term of the Sadhaua Pataua deed of 1938 in 
favour of Khojendra Narain Jha, she came 
into Possesion of the villages and was entitled 
to realise rente. The tenant defendants on the 
other hand pleaded that they had paid rent 

tv. the , k ' st , in Question to Khojendra Narain 
Jha and had obtained rent receipts. They also 
produced a number of rent receipts in support 

won P Ga /u T ?° Mun9if who tried th e ^ite, 

, th e learned Judge who heard tho 

fnto t£! i r0U V h,S J ? dg ? 0nt - woat elaborately 

of title ’ aad beld that Rudra 
Pratap Singh having given away the villages 
by a d^ of gift to his wife w J not com^ 

^nd SLJT" S ^haua Pataua document, 
and therefore Khojendra Narain Singh had 
acquired no title under the second deed, and 
the rents were due not to him but to the plain 

pl r of payment - SK 

^ 361 up on of the defendants, both 
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the Courts expressed the opinion that even if 
the rents were paid to the Sadhaua Patauadar 
that would make no difference to the plain¬ 
tiff’s claim. It was urged on behalf of the 
defendants that the money which was due 
under the first Sadhaua Pataua deed had not 
l)een paid up, but the Munsif refused to go 
into the question and observed as follows: 

“It is said that the entire money could not be paid 
up and hence the deed of extension, Ex. B, was exe¬ 
cuted by the Rao Bahadur. It is needless for me to 
consider in these suits as to whether any money 
remained unpaid after the term had expired or the 
Rao Bahadur only executed this deed just to harass 
his wife as she contends before me.'* 

Again with regard to the plea of actual pay¬ 
ment the following passage, which I quote 
from the judgment of the learned District 
Judge, will be sufficient to illustrate the atti¬ 
tude of the first two Courts towards this ques¬ 
tion : 

“In the circumstances, I must agree with the 
learned Munsif in the finding that even if the rents 
have been paid to the Sadhaua Patuadar by the 
tenants under the receipts, these receipts will not 
constitute a valid or sufficient discharge for the rents 
due to the recorded proprietress, namely, the plain¬ 
tiff.” 

Now it is common ground that Khojendra 
Narain Jha is still recorded as the mortgagee 
in possession in the Register D. The plaintiff 
also is recorded as proprietress having derived 
her interest under the deed of gift; but it is to 
be remembered that when the Register con¬ 
tains the names of both the proprietor of an 
interest and the mortgagee in possession of 
that interest the person who is in actual pos¬ 
session must be considered to be the landlord 
entitled to receive rent. The error which was 
committed by the two Courts of fact was not 
to give due weight to the provisions of S.G0, 
Bihar Tenancy Act. and S.79, Land Registra¬ 
tion Act. Section GO, Bihar Tenancy Act, pro¬ 
vides as follows; 

“Where rent is due to the proprietor, manager or 
mortgagee of an estate, the receipt of the person re¬ 
gistered under the Land Registration Act, 1878, as 
proprietor, manager or mortgagee of that estate, or 
of his agent authorised in that behalf, shall be a 
sufficient discharge for the rent; and the person lia¬ 
ble for the rent shall not be entitled to plead in 
defence to a claim by the person so registered that 
the rent is due to any third person.” 

Similarly S.79, Land Registration Act, pro- 
vides that 

“the receipt of any proprietor, manager, or mort¬ 
gagee whose name and the extent of whose interest 
is registered under this Act shall afford full indem¬ 
nity to any person paying rent to such proprietor, 
manager or mortgagee.’* 

Now the effect of these two sections as I read 
them is that the moment the tenant produces 
a receipt granted by a person who is register¬ 
ed as proprietor, manager, or mortgagee of a 
certain estate or of his agent authorised to 
jreceive rent, that receipt should be sufficient 


discharge for the rent. In the case before us 
the tenant-defendants have produced receipts 
and the mortgagee, who is recorded in the land 
registration record, admits having granted 
those receipts. In these circumstances it was 
unnecessary for the rent Courts to go behind 
the receipts and to try to find out whether the! 
interest of the mortgagee still subsisted or had 
in law ceased to exist. It w*as also unnecessary! 
for the Courts below to investigate into the 
question as to whether the payments were! 
made in good faith or otherwise, when it was! 
clear on the face of the record that the pay-i 
ments purported to have been made to a per- ! 
son who was entitled to receive them. The 
learned Single Judge of this Court who has 
affirmed the judgment of the first two Courts 
ohserves that 

“the plaintiff also is a registered proprietor and prinn 
facie she is entitled to recover the rent, and the mere 
fact that Khojendra's name still stands recorded in 
Register D does not afford any protection to the 
tenants, assuming of course, that they actually paid 
the rent to him.” 

Apparently the learned Judge in making these 
observations had in view the latter part of S. 60, 
Bihar Tenancy Act, which states that the per- 
son liable for the rent shall not be entitled to 
plead in defence to a claim by the person so 
registered that the rent is due to any third 
person. In the present case the plaintiff was 
registered as proprietress, and therefore at the 
first sight it might appear that the tenants 
were not entitled to plead in defence to the 
claim of the plaintiff, that the rent is due to 
a third person. But a3 I have already stated 
the plaintiff was registered as proprietress 
under a deed of gift, and therefore cannot have 
according to the Register any larger interest 
than that of the donor. Khojendra Narain, on 
the other hand, has been recorded as the mort¬ 
gagee in possession of the very interest in res¬ 
pect of which the plaintiff is recorded as pro¬ 
prietress. That being so, it seems to me that only 
the first part of S. GO, Bihar Tenancy Act, is 
applicable to the facts of the present case, and 
the production of the receipts by the tenants 
must be held to be a complete answer to the 
suits. Part 2 of S. GO cannot apply to the pre 
sent case, because the expression third per 
son” which occurs in it evidently refers to a 
person other than one who is recorded in Reg¬ 
ister D and cannot mean a person who would 
be entitled to receive rent according to that) 
Register. In this view I would allow these 
appeals, set aside the decrees of the Courts be¬ 
low, and dismiss the plaintiff's suits with costs 
throughout except in this Court where the ap¬ 
pellants had not been opposed. 

Agarwala J - I agree. 

G#N Appeals allowed. 


1945 


Governor.General in Council y. Motilal (Sinlia J .) Patna 159 


A. I. R. (32) 1945 Patna 159 

SlNHA J. 

Governor General in Council — Petitioner 

v. 

Motilal Kajriwall and another — 

Opposite Party. 
Civil Revn. No. 100 of 1943, Decided on 7th 
September 1943, from order of Small Cause Court 
Judge, Motihari, D/- 30th November 1942. 

Railways Act (1890), S. 72 — Risk Note II 
—Consignment loaded in water tight wagon and 
securely sealed—Wagon detained for incessant 
rain for over 10 days — Contents damaged— 
Misconduct held not proved by consignee. 

The B. N. W. Ry. Company took charge of the 
oon9ignment on 22nd August 1941 in a sound condi¬ 
tion under a clear receipt loaded in a wagon which 
was examined and found fit to run and whoso flap 
doors bad been securely closed and sealed. The 
wagon, containing the consignment reached Dighwara 
Railway Station on 26th August 1941 where it met 
heavy and incessant rains, as a result of which 
further running of the train was stopped, and the 
train with the wagon containing the consignment was 
detained at Dighwara until 6th September 1941. 
This was due to the fact that there was sinkage of 
railway line owing to heavy and incessant rains. The 
wagon reached Motihari Railway Station on 7th 
September 1941. The seals and rivets of the wagon 
were found intact; but sixty bags of ata were found 
damaged by wet: 

Held that the misconduct had to be proved by 
the plaintiff. The inference of misconduct had to bo 
raised from the facts and circumstances proved by 
evidence. [The burden of proof held not discharged 1 
Case law discussed; (*33) 20 A. I. R. 1933 Pat. 630. 
Dissent. [ P 160 c 1} 

8. N. Bose — for Petitioner. 

J. C. Sanyal — for Opposite Party. 

Order, — This is an application in revision 
under s. 25 , Small Cause Courts Act against 
the judgment of the Small Cause Court Judge 
of Motihari in Small cause Court Suit No. 14 
of 1942 The plaintiffs opposite party instituted 
the suit out of which this application arises 
for recovery of Rs. 360-15-0 as compensation 
irom the defendant company (the B. N. W 
By. Company) for damage done to sixty bags 
ot ata. It appears that a consignment of 137 
bags of ata was booked at Cawnpore Central 
Goods-shed, East Indian Railway, for Motihari 
on 9th August 1941, under Risk Notes in forms 
A and H. The B. N. W. Ry. Company took 
charge of the consignment on 22nd August 
1941, in a sound condition under a clear 

S'founf m 4 Wag ° n Which Waa ^mined 

3 £! fit to , 0111 and who9e Sap doors 
^, ft been closed and sealed. The 
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tion, reached Chapra Railway Station on 26 th 
August 1941. On that very date it£2S 
Dighwara Railway Station where it met heavy 
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consignment, was detained at Dighwara until 


6th September 1941. This was due to the fact 
that there was sinkage of railway line owing 
to heavy and incessant rains. The wagon 
reached Motihari Railway Station on 7th 
September 1941. The seals and rivets of tin 
wagon were found intact; but sixty bags of 
ata were found damaged by wet. The damage 
was assessed at Rs. 300-15-0 by the Traffic Claim 
Inspector of Bettiah. The plaintiffs instituted 
the suit as aforesaid basing their cause of 
action on the allegation that the damage was 
due to the misconduct of the railway adminis¬ 
tration’s servants. It is not clear in the plaint 
as to what the alleged misconduct was except 
that the result, that is to say, the fact of a 
part of the consignment having been damaged 
by wet, was pleaded as the effect of the mis¬ 
conduct of the railway employees. It was not 
suggested ns to what they had done or failed 
or omitted to do. 

The petitioner as defendant filed a written 
statement denying that the damage was caused 
by carelessness or wilful negligence or miscon¬ 
duct of the railway employees; that the goods 
were cabled in a wagon passed to be quite 
fit to run during the monsoon; and that the 
flap doors had been closed tightly riveted and 
sealed. The company, further, alleged that 
the ata appears to have been damaged by 
rain water while the wagon was detained in 
transit between Dighwara and Sonepur, as 
the railway line was rendered unsafe on 
account of heavy and incessant rains. The 
learned Small Cause Court Judge decreed the 
claim; it recorded its findings in the following- 
terms ; 0 

"It is clear that the flap doors and that roof of the 
™5, on bad let ‘bo water that bad damaged the 
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It would appear from the extract from the 
ludgment of the learned Small Cause Court 
Judge that he was not inclined to believe the 
evidence of the railway employees to the 
effect that the flap doors had really been 
securely fastened, though his findings are not 
absolutely clear as to what the railway em¬ 
ployees should have done in the circumstances 
disclosed by the evidence. Neither the plaintiffs 
in their plaint nor in the evidence gave any 
indication as to the acts which could be said 
to constitute the misconduct alleged. It is set¬ 
tled law that the misconduct has to be proved 
by the plaintiff. The inference of misconduct 
has to be raised from the facts and circum¬ 
stances proved by evidence. In this case the 
evidence does not seem to go beyond this that, 
most probably the flap doom had not been 
securely fastened and that the wagon was not 
water-tight, as alleged, localise, if these were 
so, the goods would not have been damaged 
by rain water forcing its way into the wagon. 
In other words, the plaintiffs would put their 
case as high as saying that it was the case of 
res ipsa loquilor. The only case, which goes 
ns far as the plaintiffs would wish the Court 
to go, is the decision of Jwala Prasad J. in 
A.l.R. 1933 l’at. G30. 1 In that case his Lordship 


made the following observations: 

“ ‘Misconduct’ would ordinarily mean failure to do 
what is required of a person to do. Certainly it was 
the duty of the railway administration to provide 
against such ordinary contingency, such as rain¬ 
water forcing itself into the wagon and causing 
damage to grain, etc. in it. The fact that the rain 
water did enter the wagon and caused damage to 
the plaintiff's consignment is itself sufficient to 
show that proper and requisite precautions were not 
taken by the railway administration to provide 
against such contingency. 

The word used in those Risk Notes is misconduct” 
and not ‘‘wilful misconduct." A mere omission to 
do what is expected of a person to do constitutes 
misconduct, whereas if such failure is directed to 
intentionally cause mischief or loss to any person, 
then it is called “wilful misconduct.” The railway 
administration or its servants might not have in¬ 
tended to cause any damage to the plaintiff’s con¬ 
signment and with that object neglected to do their 
duty, but a mere neglect of duty will charge them 
with misconduct and will bring the case within the 
Risk Notes." . 

The only other decision of this Court bearing 
on the case before me now is the decision of 
Dhavle J. in 1G P. L. T. 837. 2 That was a 
stronger case than the one decided by Jwala 
Prasad J. in so far as the plaintiff in the 
second case had shown that the railway ad¬ 
ministration had not observed the directions 
laid down in the rules, namely, els. (b) and (f) 
of para. 11 of the “Special precautions to be 
observed in dealing with damageable traffic 

I. (’33) 20 A. I. R. P»t 630 : 148 I. C. 39<b 

M9 LO. 580: 16 

P. L°T. 837, B. N. By. Co. v. Janki Das Marwary. 


during the monsoon” and certain other rules 
of the department. Dhavle J. had no diffi¬ 
culty in holding that the omission to observe 
the precautions laid down by the department 
for the conduct of traffic during the monsoon 
amounted to misconduct on the part of the 
railway employees. Referring to the case 
decided by Jwala Prasad J. above referred to, 
Dhavle J. observed as follows: 

“It is not necessary in the facts of the present 
CAse to say whether Jwala Prasad J.'s construction 
of “misconduct’* is not too wide in some respect, and 
in particular whether the risk-note permits the 
Court to find misconduct from the mere fact that 
rain water did enter the wagon and cause damage 
to the consignment; for the present is a case of defi¬ 
nite breach of the rules for dealing with such con¬ 
signments and of damage which is clearly traceable 
to such breach." 

Another learned Judge of this Court, Saun- 
ders J. dealing with a case of alleged damage 
by rain water, made the following observa¬ 
tions in A. I. R. 1936 Pat. 257 3 : 

“In the present case there is no finding, nor is 
there evidence on which a finding could be based, 
that there was any omission on the part of the rail¬ 
way to observe any prescribed precaution for the pro¬ 
tection of the goods from risk of damage by rain¬ 
water. No error of law has been committed by the 
learned Judge in his finding that misconduct should 
not be inferred from the mere fact that damage was 
caused by the entry of water into the wagon be¬ 
tween the hinges of the door-flaps." 

In this case also his Lordship referred to the 
previous decision of this Court in A. I. R. 
1933 Pat. 630 1 by Jwala Prasad J. which ho 
tried to distinguish with reference to the 
definition of "misconduct” as given in the 
Division Dench ruling of this Court in 9 Pat. 
733* in which case their Lordships were in¬ 
clined to take the view that wilful neglect 


and misconduct were almost synonymous 
terms. In the present case I am not called 
upon to decide whether misconduct, as it ap¬ 
pears in the risk note now in vogue, is inter¬ 
changeable with the phrase “wilful neglect" 
as it occurred in the previous risk note which 
has been replaced by the risk note in ques¬ 
tion in this case. It is doubtful that this should 
be so inasmuch as the Legislature deliberately 
prescribed a change in the form of the risk 
note as a result of popular agitation to 
mitigate the rigours of the law requiring, as it 
did, the plaintiff to prove wilful neglect on 
the’part of the railway administration or its 
servants. But, as I am bound by the Division 
Bench ruling of this Court, I need not say 
anything further on that aspect of the case. 
Fortunately, it docs not directly arise for de- 
cisi on in this case. The Madras High Cour t 

3. (’36) 23 A. I. R. 1936 Pat. 257: 162 I. C. 793, 

Babu Rarnlal v. Secretary of State. g 

A noni 17 a I R. 1930 Pat. 283: 124 I. O. oaa. » 

4 pat. 733, Darga Dutta Shri Ram Firm v. Secretary 

of State. 
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in A. I. R. 1934 Mad. 715 s and 59 Mad. 789= 
A.I. R. 1936 Mad. 508 s and the Calcutta High 
Court in A.I.R. 1929 Cal. 654, 7 S3 C. W. N. 1048 8 
and 35 C. W. N. 188 9 have not approved of the 
decision in A.I R. 1933 Pat. 630. 1 They appear to 
have been inclined to take the view that Jwala 
Prasad J. had laid down the law too widely. 

In the present case it was suggested that, 
while the train carrying the consignment in 
question was standing at the Dighwara Rail¬ 
way Station for about ten days due to exces¬ 
sive rain, the station master should have taken 
care to protect the wagon in question, especi¬ 
ally in view of the pleading by the railway 
company, the petitioner in this case, that the 
damage occurred to the wagon between Digh¬ 
wara Railway Station and Sonepur Railway 
Station. I fail to appreciate what steps the 
station master could have taken, which he re¬ 
frained from doing. He could not be expected 
to open the lock and break the seal on the 
wagon to see if the consignment was being 
damaged by excessive rain. If he had done 
that, perhaps he would have been guilty of 
breach of certain rules of the department. 
During the incessant rains ho could not bo 
expected, by any means, to open the wagon, 
because that it would have perhaps accelera¬ 
ted the damage. I adjourned the case for a 
considerable time in order to enable counsel 
for the plaintiffs, opposite party in this Court, 
to study the rules and the several publications 
ot tho railway company concerned to find out 
it there were any directions contained in those 
rules, or circular orders, which could be said 
to have been infringed by the employees of 

the railway administration. He could not 

point out definitely any such rules. Hence, in 
my opinion, the plaintiffs have failed to prove 
by positive evidence, either led by themselves 
or brought out in cross-examination of the 
railway administration’s witnesses, that the 
^ n COn,po ? y 0r ita ei “P>oyees were 
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mg so, in my opinion, the finding of mis- 

^ C L a l nV8d at by the Court ^ow, is not 
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cation must be allowed and the suit dismissed. 
In the circumstances of the case, I would 
direct each party to bear its own costs 
throughout. 

R.K. Revision allowed . 
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Varma and Imam JJ. 

Nari Santa aad others — Appellants 

v. 

Emperor . 

Criminal Appeals Nos. 11 and 26 of 1944, Decided 
on 11th September 1944 (Cuttack), from decision of 
Sessions Judge, Cuttack-Sambalpur, Camp Bala sore, 
D/- 12th May 1944. 

(a) Evidence Act (1872), S. 27 — Articles pro¬ 
duced prior to statements not discovered. 

After the articles are produced by the accused and 
then statements are made by them, the statements 
cannot be said to have led to the discovery of the 
articles produced : 11 Bom. H. C. R. 242, Ref . 

, v CP 162 C 1] 

(b) Criminal trial — Identification — Practice 
deprecated. 

The practice of having test identifications at a 
police station where the police officers are in a posi¬ 
tion to advice the officer under whoso guidance tho 
test identification is to be held deprecated. 

_ _ _ CP 162 Cl] 

N. Das — for Appellants. 

Advocate-General — for the Crown. 

Varma J.— Criminal Appeal No. 26 is on 
behalf of four persons from jail, and Appeal 
No. 11 is on behalf of the same persons except¬ 
ing Shanker Dutta. They were convicted 
under S, 4ii, Penal Code, by the Sessions 
Judge of Cuttack-Sambalpur and sentenced 
to two years’ rigorous imprisonment each. 
The case for the prosecution is that there was 
a theft in the house of one Labanya Bewa of 
village Mahamaliya on the night of 8th Octo¬ 
ber 1948. The first information report was 
lodged on 9th October, at 4 p. m. tho village 
teing about seven miles from police station 
Bhandan Pokhri. Investigation was taken up 
by the officer who took down tho first infor¬ 
mation report, but later on ho made over 
charge of it to the Sub-Inspector of police on 
19th October 1943. As a result of informations 
received, houses of the present appellants as 
well as of the co-accused were searched. The 
learned Judge tried the-case against the ac- 
cused under various charges—ss. 895 , 412 , eto., 
hut ho has not recorded any conviotion under 
£&. 895 or 412 or 392 because he found that 
the names of the present appellants were not 
mentioned in the first information report. Ho 
has not recorded any conviction under s. 412 
because he was not satisfied that a case of 
dacoity was made out. He has convioted tho 

S* T S - 411 0nly ’ M 1 hava ^ 

the 9? ur90 of investigation, it 
is said, the appellants produced certain arU- 
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cles, and then made a confessional statement. 
Now, these articles are being claimed by them 
as their own. The question, therefore, is whe¬ 
ther those statements could be taken into con¬ 
sideration against the appellants. Section 27, 
Evidence Act, lays down that 
“when any fact is deposed to as discovered in conse¬ 
quence of information received from a person ac¬ 
cused of any offence in the custody of a police offi¬ 
cer, so much of such information, whether it 
amounts to a confession or not, as relates distinctly 
to the fact thereby discovered, may be proved.'* 

Therefore, can it be said that, after the articles 
were produced by the accused and then state¬ 
ments were made by them,that their statements 
led to the discovery of the articles produced ? I 
am of opinion that that is not the case here. A 
similar view was expressed in ll B.H.C.R, 242. 1 
That being so, what is the evidence against 
the accused : that the Sub-Inspector went and 
the accused produced certain things and those 
things were claimed by them as their own 
later on. Then the next item of evidence that 
could have been used against the appellants 
was that these things, which originally be¬ 
longed to the complainant, were found in the 
possession of the accused after a theft, and, 
therefore, a presumption could be raised that 
they were in possession of stolen property. 
But in this connexion I have to point out that 
with regard to the things that were produced, 
test identifications were held, and those test 
identifications were so unsatisfactory that the 
learned Judge has not relied upon the result. 
What happened may well be described in the 
words of the learned Judge himself : 

"Then as to the test identification of the recovered 
or seized articles, the officers who are said to have 
conducted these tests are P. Ws. 1 and 2. The first 
witness is a Supply Inspector at Bhadrak. The se¬ 
cond witness is a medical officer. Both of them were 
new to the work, and the only instructions which 
they received for their guidance are the rules prin¬ 
ted in the forms themselves as also certain hints 
given by the police officers, who are more or less 
connected with the investigation of this case. Be¬ 
fore the first officer as many as 141 items were put 
up for identification. The items are varied and 
numerous. It is not known how four or five of each 
variety could be mixed up with these articles for 
going through these tests. The witness adds that on 
each of the articles put up for identification some 
labels written in vernacular were pasted to indicate 
the places from which these articles were recovered 
or seized. He add 3 that no such labels were placed 
on the articles which were mixed up with the sus¬ 
pected articles." . . 

I must deprecate the practice of having test 
identifications at a police-station where the 
police officers are in a position to advise the 
officer under whose guidance the test identi¬ 
fication is to be held. The things that are said 
to have been identified by the witnesses are of 
common use. No special features can be men¬ 
tioned. Some stress was laid upon the fact 

I. C74) 11 Bom. H. C. R. 242, Reg. v. Jora Hasji. 


that one of the things identified was blouse 
and the other a chemise. Such articles, un- 
less they have special marks or features, are 
not difficult to be found in the market. I am 
of opinion, therefore, that the identification of 
the articles also is not satisfactory. So when 
the identification of the articles is not satis¬ 
factory and the statements of the accused 
that is being used against them cannot be 
taken in legally, the evidence against the ap. 
pellants is almost nil. With regard to accused 
Hari Sahu, the learned Advocate-General has 
conceded that there is hardly any case against 
him and he would not press for a conviction 
of that appellant. The fact is that he was a 
goldsmith, and the prosecution story is that 
certain things were produced by one of the 
persons who are supposed to have taken part 
in the theft and he melted them. Without 
any evidence to the effect that he knew that 
what he was melting was stolen property, no 
conviction can be passed. In the result I 
would allow these appeals, set aside the con¬ 
victions and sentences and acquit the ac¬ 
cused. Those who are on bail will be discharged 
from their bonds. 

Imam J. — I agree. 

r.k. Appeals allowed. 
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Shiba Prosad Singha — Appellant 

v. 

Messrs. Lekhraj Shewakaram d Co. t and 
others — Respondents. 

Appeal No. 106 of 1941, Decided on 28th August 
1944, from original decree of Sub-Judge, Dhanbad, 
D/- 9th June 1941. 

(a) Deed — Construction — Words in legal 
transactions in India should not be given their 
technical meaning in England (Per Manohar 
Lall J.). 

Words used in connexion with legal transactions 
in India should not be given the special and techni¬ 
cal meaning which they possess in England : (lb) 
3 A. I. R. 1916 P. C. 191, Bel. on. [P 166 C 1] 

(b) Appeal — Question of fact — Whether en¬ 
tire pargana was sold or part only — Question ii 
can be raised in appeal. 

(Per Manohar Lall J.) — The question whether 
the entire pargana or only a part thereof was sold 
at auction is a question of fact and when it was not 
raised in the trial Court and no issue was framed it 
cannot be allowed to be raised for tho fast tune in 

(Per Beevor J.) — Where the defendants in their 
written statement intended to raise the question 
whether the pargana had really been sold at a “ ot ' on 
it was held that the defendants should not de¬ 
terred altogether by reason of the vagueness of 
their written statement from raising in the £K*ha 
Court the point that only part of and not th0 73 e ^ t ‘ 2] 
pargana was sold at auction. L 

(c) Deed— Construction—Forfeiture clause — 

Interpretation of (Per Beevor /•)• 


Patna 163 


1945 


Shiba Prosad y. Lekhraj & Co. 


The forfeiture clause in ft kbarposh grant of a 
village was as follows : “If the said property (village) 
be sold in auction for your debts then this grant will 
be forfeited and the property will revert to my klms 
possession”: 

Held that forfeiture clauses must be construed 
strictly. As the words used were “the said property” 
and not “the said property or any portion thereof" 
the forfeiture clause could only apply if the whole 
property was sold by auction for the debts of the 
grantee. [P 173 C 1) 

(d) Deed— Construction — Rulos as to — A 
granted pargana ia lieu of maintenance on con¬ 
dition that if entire pargana was sold in auction 
for A*$ debts grant would stand cancelled — 
Village H in pargana already settled perman¬ 
ently with T — In 1928 A selling annual fixed 
jama of village H to S and on 20th July 1929 
granting permanent lease of entire pargana to S 
and K — Sale deed of 1928 held conveyed ail 
rights of A in village H to S — Sale of pargana 
on 16th November 1929 in execution of decree 
against A held could not be of entire pargana 
and could not bring forfeiture clause into play 
(Per Bccvor J .) 

In construing ft deed reliance cannot be placed on 
particular words nnd phrases without referenoe to 
the rest of the document. The document must be 
considered as ft whole. [P 174 C 2) 

A was granted a pargana in lieu of maintenance 
on the condition that if the entire pargana was sold 
in auction for A's debts the grant would stand can¬ 
celled and the pargana would revert to the grantor. 
Village H was situated in the parguna and had been 
permanently leased to T. By a sale deed of 1928 A 
purported to sell the annual mokarrari jama of vil¬ 
lage JI to S for Its. 800. The relevant portion of the 
sale deed was os follows : “I execute this khas 
kebala in your favour and stipulate that whatever 
right, title and interest I had in the rent and cess, 
etc., of the said entire raauza H becomes extin¬ 
guished and devolves entirely on you. You shall 
step into my shoes and entering into possession and 
with the same right like me shall amicably realise 
the fixed annual jama and cess of the entire mauza 
H and continue to possess and enjoy permanently 
for ever with your heirs, sons and grandsons, etc 
and successors-in-interest possessing tho right to 
make all sorts of transfers by sale, gift or otherwise 
and settlement." Subsequently on 20th July 1929 
A granted a permanent lease of entire pargana to S 
and K. On 16th November 1929 tho pargana was 
sold in execution of a decree against A. The ques¬ 
tion was whether the sale was of entire pargana so 
as to bring the forfeiture clause into plav. It was 
contended that the mention in tho sale deed of 
annual mokarrari jama" and the words "stipulate 
that whatever right, title and interest I had in the 
rent mid cess, cto." showed that the sale deed 
covered merely the right to receive the rent and 

i^ SS vH! 1 fli« dl i n 0 t / i fE 09e ° f the entiro 'Merest of A 
in village H and that A even after executing the 

“'•J ? 1 . 011928 8t *U held tho reversion of the ~ r ! 
manent lease granted to T and the fact that the 

Stld that ( 1 ) tho document of iooq _a 

K. S to ..tire right, ol totao”““JESS'? 1 

(2) even aauming tot .it., lhc c.eeJa„"rf°,S 


manent lease granted by the owner of such right 
namely A. There was therefore nothing left of vil¬ 
lage H with A which could be included in the per¬ 
manent lease ; [P 174 C 2) 

(3) therefore after the sale deed of 1928 the whole 
property covered by the grant did not belong to A 
and therefore the whole of that property could not 
be sold in execution of the decree against A on 16th 
November 1929 and the forfeiture clause could not 
come into operation. [P 175 C 1] 

(e) Transfer of Property Act (1882), Ss. 10, 12 
and 105 — Kharposh grant — Nature of —. It is 
neither lease nor family arrangement—Position 
of grantee. 

A kharposh grant of certaiu property made by the 
holder of an impartible estate in favour of a junior 
member of the family for maintenance is not a 
lease. The grantor has uo interest whatever left in 
the property and the grantee is the absolute owner 
thereof with an unrestricted power of transfer : (’36) 
• 23 A. I. R. 193G P. C. 332 ; (’28) 15 A. I. R. 1928 
Pat. 66 and (*31) 18 A.I.R. 1931 P.C. 302, Bel. on ; 
Case law discussed. [P 167 C 2] 

(Per Manohar hall J .)—Nor can the transaction 
be regarded as a family arrangement when the 
grant is made in accordance with the family custom 
to a junior member by way of maintenance : (’37) 
24 A. I. R. 1937 Mad. 882 (F. B.), Expl. 

m ^ t p 168 c 

(f) Transfer of Property Act (1882), Ss. 10, 14, 

105 and 108 —- Grant for maintenance held not 
lease — Condition providing for cancellation of 
grant and re-entry by grantor in case property 
was sold by auction for debts of grantee—Valid¬ 
ity of. 

The holder of an impartible estate made a grant 
of certain pargana to a junior member of tho family 
who was to enjoy and possess the income of the 
pargana in perpetuity in lieu of maintenance. The 
grantee was placed under an obligation to pay the 
Government revenue and road cess. Tho grant was 
made subject to the following condition : “No one 
will be competent to get this property attaohed or 
sold for your debts. If the said property is sold by 
auction for your debts, then this settlement will 
stand cancelled and the said property shall come in 
my khas possession”: 

Held that (1) (Per Manohar hall J.)~ tho obliga¬ 
tion imposed on tho grantee *o pay Government 
revenue and road cess was not a consideration for 
the grant and therefore was not covered by the defi¬ 
nition of lease m S. 105 ; (p i 66 c 

- Per .P ctvor as there was no provision 
requiring tho grantee to pay revenue and cess to tho 
grantor those sums could not be regarded as rent ; 

f P 176 on 

( 8 ) (Vot Manoluir Lall /.)—nor was tbe transfer 
01 tbe right to enjoy tho property made for a certain 
time expressed or implied as required by S. 105 or 
lor an uncertain duration within S. 108 ( 1 ) till tho 
involuntary sale which was to terminate tho right of 
the grantee and his successors to enjoy ; 

(4) (Per Manohar Lall J .)—there was no right of 
reversion in favour of tho grautor in tho true sense 

the " 8b ‘ V" resumQ 0Q failure of oondi- 
h° q 1110 r '8 bt of reversion contemplated 

() '• . [P 168 Cl] 

W the grant therefore was not a leaso ; 

. [P 166 01-.P175C 2] 
1 WQ ? no ttb ®olute restraint against any 
alienation by the grantee and therefore tho ooudf 

Van W j 3 lnvalitl under S. 10 : (1875) 20 Eo 
186 and (-32) 19 A. I. R. 1982 P. 0. 168, Ref.- 

[P 168 0 2 ; P 176 C 1] 
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(7) (Per Manoliar Lall J.) —the condition against 
alienation was not opposed to public policy: (’33) 20 
A. I. R. 1933 All. 303, Disting [P 170 C 2] 

(8) the settlement was to stand cancelled only if 

the property was sold by auction for the debts of the 
grantee during the life-time of the grantor. The 
condition must therefore operate inter vivos and the 
rule of perpetuity embodied in S. 14 was not there¬ 
fore offended : (’28) 15 A. I. R. 1928 Pat. 637, Rel. 
on. [P 170 C 2] 

(g) Transfer of Property Act (1882), Ss. 10 and 
12 — Exclusion of leases from main provisions 
of Ss. 10 and 12—Object of (Per Beevor J.). 

The exclusion of leases from the main provisions 
of Ss. 10 and 12 is based on a very definite princi¬ 
ple. The definition of leases in S. 105 of the Act 
begins with the words “a lease of immovable pro¬ 
perty is a transfer of a right to enjoy such property.” 
It is thus not a transfer of the property itself which 
remains the property of the lessor. Clearly the Legis¬ 
lature has recognised as a fundamental principle 
that the owner of immovable property should be 
able to transfer by way of leases a right to enjoy 
such property without necessarily rendering himself 
liable to accept as a tenant some person who may on 
various grounds be obnoxious to him. The Legisla¬ 
ture has clearly recognised this principle as of such 
importance as to override the general principle em¬ 
bodied in S. 10, that the owner of an interest in 
property should not be absolutely restrained from 
disposing of his interest. Similarly, leases have been 
exempted from the general principles embodied in 

s 12. t p 176 C 

(h) Transfer of Property Act (1882), S. 12- 
Scope and object of — Kharposh grant—Condi¬ 
tion restraining involuntary alienation is void 
under S. 12. 

(Per Manohar Lall J.)—The object of S. 12 is to 
protect the creditors of the transferee who would 
otherwise be prevented from having recourse to the 
property transferred for the satisfaction of their debts. 
This section invalidates the condition of defeasance 
on an attempted involuntary alienation and rests on 
the same principles as Ss. 10 and 11 of the Act which 
render such restriction repugnant to the interest 
transferred in the case of a voluntary alienation. No 
doubt the words of S. 12 do not expressly mention 
the case of an involuntary sale to a creditor, but the 
condition of the cesser on the right of bankruptcy 
must involve on the principle of ejusdem genens 
the inclusion of the lesser part—of the ^voluntary 
sale to a creditor. [P 169 C 1, 2] 

(Per Beevor J.) - The general principle regarding 
insolvency, which is embodied in S. 12 is that what¬ 
ever interest a man has in property should be avail- 
fnr his creditors. This is in accordance with 
B 28 (2), Provincial Insolvency Act. Therefore S. 12 
Tu des gned to provide that except in the case of cer- 
tainleases a man’s creditors should be entitled to 
enforcer their rights against all property^ or interest 
in property which the debtor himself enjoyed. ^ ^ ^ 

c _ 19 refers to the transferee "becoming in¬ 
tent" not “being adjudicated an insolvent” and 
S 12 cannot be restricted to conditions 
Sdch would take effect only on adjudication. The 

trU e meaning of 8 12 « s J ^ would 

transfer an event on which the 

SSSto.fi «** >* “>i" di “ tod i '|S?oui 

S ^alo the validity of a covenant m a case provid- 
ing 1 that the lessee's interest shall terminate on the 


property being sold in execution of his debts. This 
implies that such a covenant is covered by the pro¬ 
visions of S. 12 : Case law discussed . (P 178 C 2] 

(Per Division Bench) — Accordingly a condition 
in a kharposh grant, which cannot be regarded as a 
lease, to the effect that the grant will stand cancel¬ 
led if the property covered by the grant be sold in 
auction for the debts of the grantee is wholly void 
under S.12: Case law discussed. [P170C1; P178C2] 

(i) Grant—Forfeiture—Waiver— Maintenance 
grant of pargana — Grantee incurring forfeiture 
— Grantor in possession as tenant of portion of 
pargana from transferee of grantee — Grantor’s 
act in allowing rent decree to be passed against 
him held did not amount to waiver of forfeiture 
(Per Manohar Lall J.). 

A the holder of an impartible estate made a grant 
of a pargana in favour of a junior member of the 
family. The grantee was to 4njoy and possess the 
income of the pargana in perpetuity in lieu of main¬ 
tenance subject to the condition that the grant 
would stand cancelled if the pargana was sold by 
auction for the debts of the grantee. The pargana 
was sold in execution of a decree against the grantee 
in 1929 making the forfeiture clause operative. The 
landlord became aware of the sale only in 1933. A 
was in possession of a portion of the pargana as a 
tenant of a transferee B from the grantee. In the 
rent suit filed by B t A did not put forward his claim 
of forfeiture and it was contended that this amount¬ 
ed to a waiver of the forfeiture : 


Held that the claim of forfeiture could not be put 
forward in the rent suit so long as A was in posses¬ 
sion of a portion of the pargana as a tenant and 
therefore failure of A to put forward the same in the 
lent suit and allowing a decree for rent being passed 
against him could not amount to waiver of forfeiture. 

[P 172 C 1, 2] 

(j) Evidence Act (1872), S. 116 — A granted 
pargana in lieu of maintenance—Grant to stand 
cancelled if entire pargana sold in auction for 
A's debts— A granting permanent lease of pargana 
to S—Sale of pargana in execution of decree 
against A— Suit by grantor for possession of 
pargana on ground that sale constituted breach 
of condition of grant and interest of A and S 
ceased— S held not estopped by S. 116 from 
denying that A has tide to whole of pargana on 
date of permanent lease in his favour (Per Bee- 
vor J.). 

A was granted a pargana in lieu of maintenance 
on the condition that if the entire pargana was sold 
in auction for A' s debts the grant would stand can¬ 
celled and the pargana would revert to the grantor. 
Subsequently A granted a permanent lease of the 
pargana to S. Thereafter the parganji was sold in exe¬ 
cution of a decree against A . Thereupon the grantor 
brought a suit for possession of the pargana on the 
ground that the sale constituted a breach of the con¬ 
dition of the grant and terminated the interest of A 
and the tenancy of S ceased with the interest of A : 

Held that in the suit for possession by the grantor 
S. 116 could not estop S from denying that A had 
title to the whole of pargana at date of the perma- 
nent lease in his favour. [P 174 C 2; P 1<5 C 1] 

(k) Transfer of Property Act (1882), Ss. 105 
and 108 >1) — Words "lease of uncertain dura¬ 
tion" in S. 105 — Applicability of - Aforesaid 
words if inconsistent with words certain time 
in S. 105 (Per Manohar Lall J .). 

No doubt S. 108 (1) speaks of a lease of. uncertain 
duration and the words "a certain, time _ in s - 105 f 
may seem inconsistent with the phrase » ‘ease 
uncertain duration' in S. 108 (1) but the attar 
phrase is apparently intended to apply to leases 
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from year to year terminable by a notice to quit, or 
to leases granted by a tenant for life to be terminated 
on the death of tbe grantor. (P 167 C 2; P 168 C 1] 

(1) Transfer of Property Act (1882), S. 12- 
Applicability of (Per Beevor J .). 

Section 12 applies not only to leases and must 
therefore cover tbe covenants or conditions referred 
to therein in all transfer deeds whether leases or not. 

[P 178 C 2] 

P. R. Das, N. N. Roy , S. R . Sarhar and P. K. 
Bose — for Appellant. 

B. C. Dc t S. C . Mazumdar , R . 5. Chattcrji , 
A jit Gopal Banerjx for D . L. Nandkcolyar 
(D.R. guardian), P. N . Sanyal, S. K. Mazum¬ 
dar, A. N.Chatter ji and Ramanugrah Narain 
Singh — for Respondents. 


settlement of the litigation between himself 
and the widows of the previous Raja Durga 
Prasad. Having come to know on further 
enquiries that defendants 4 to 19 are in jxisses. 
sion of various properties within pargana 
Joynagar under leases and transfers made by 
the Kumar, he sent a notice to all the defen¬ 
dants on 29th June 193G (Ex. L) and again on 
1st December 1936 through a pleader (Ex. 12 (e)) 
asking them to give up possession. 

The main defence to the action was that 
pargana Joynagar was wholly and perma¬ 
nently transferred to the Kumar and in any 
case the condition in restraint of the involuu- 


Manohar Lall J_This is an appeal by 

the plaintiff, the owner of Jharia Raj, an 
impartible estate, who is dissatisfied with the 
decision of the learned Subordinate Judge of 
Dhanbad by which he dismissed his suit for 
recovery of possession of pargana Joynagar. 
The principal question for determination is 
whether the plaintiff is entitled to resume the 
property granted to a member of the family 
by way of maintenance grant upon the ground 
that there has been a breach of a term of the 
grant. The undisputed facts are that on 27 th 
February 1919, the plaintiff executed a regis¬ 
tered pattain favour of Kumar Krishna Prasad 
Singh, defendant 20 , hereinafter to be called 
the Kumar, by way of maintenance grant. 
Tho grantee was to enjoy and possess the 
income of pargana Joynagar in perpetuity in 
heu of maintenance. But it was stipulated that 

no one will be competent to get this, property 
attached or sold tor your debts. If tho said property 
is sold by auction for your debts, then this settle¬ 
ment will stand cancelled and the said property 
shall come in my khas possession." 

Prom the date of this document, the Kumar 
entered into possession and has been enjoying 
the usufruct of the property and also been 
making numerous settlements with the tenants 
and by way of mukarrari grants to various 
persons. The firm Lekhraj Sevakram, defen¬ 
dant l, (and D 2 and D 3) obtained a money 
decree against the Kumar in the Calcutta Hi<*h 
Court and in execution thereof attached the 
pargana and became the auction purchaser 
on 16th November 1929 (see the writ of attach- 

1 ' # dat f d 29th Ju) y ^29, and the pro. 
clamation of sale, Ex. 19, pp. 41-42). After the 

execution sale that decree-holder auction 

uX n °^ med ddiver y of Possession on 
14th September 1930 (Ex. 8, p. 44 ) The plain v 

tiff’s case thus is that pargana Joynagar haling 

&»n sold by auction for the debts of the 

Kumar, the settlement of 27 th February 1919 

Btood cancelled and he is entitled to ^cove^ 

ofn,t Pd f ' *? e ^ that he came to know 
of the auction sale after August 1933 when h« 

got possession of the JhariaTaj after a final 


tary alienation was void and inoperative both 
under the provisions of the Transfer of Pro¬ 
perty Act and under the general law as being 
opposed to public policy. It was also pleaded 
that the forfeiture, if any, was waived by the 
Rajah on grounds which will have to bo noticed 
hereafter. The learned Subordinate Judge held 
that the maintenance grant was not a lease 
but must be regarded ns a family arrangement 
and, therefore, it operated as an absolute 
transfer in favour of the Kumar subject only 
to the repugnant provision contained in the 
restraining clause which was illegal and void 
both under S. 10, T. P. Act, and also as opposed 
to public policy. He negatived tho contention of 
the defendants that the Rajah had waived his 
right of forfeiture. In tho result he dismissed 
the suit. Hence the appeal by the plaintiff. 

Mr. P. R. Das in support of the appeal con¬ 
tended that on a proper construction of tho 
khorposh grant it ought to have been held that 
it was a lease within the meaning of the 
Transfer of Property Act and, therefore, the 
impugned condition of restraint was enforce¬ 
able in law, the condition beiDg for the benefit 
of the lessor. In the alternative he accepted 
tho conclusion of the learned Subordinate 
Judge that the transfer was by way of a 
family arrangement and relying on the Privy 
Council case in 59 1 . A. 2SG 1 argued that the 
impugned condition amounted tonomoro than 
a partial restraint and was not forbidden by 
any provision of the Transfer of Property 
Act. Ho challenged the view of tho learned 
Subordinate Judge that the impugned condi- 
tion was forbidden by any other law or was 
opposed to public policy. Mr. B. C. De, appear¬ 
ing on behalf of tho respondents, vehemently 
contended that the transaction in question was 
not a lease and that even if it is held to bo a 
family arrangement the impugned condition 
was void under tho Transfer of Proporty Act 
and come in conflict with the provisions of 
S. GO, Civil p. C. t vi olated the rule of per- 

v 28 M V A^ 8 L I k C ndiZ i . (P ■ C • , • Muh “ 
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pefcuity and was opposed to public policy. Both 
sides cited before us a large number of autho- 
rities in support of their respective contentions. 
It is convenient to take up the different con- 
tentions raised separately. 

Is the khorposh grant a lease? In 6 rat. 
63 S 2 the question for consideration was whether 
a khorposh grant, similar to the one in the pre¬ 
sent case, entitled the grantee to the mineral 
rights under the surface. Sir Dawson Miller 
C. J., considered a large number of authori¬ 
ties which were cited before him — some of 
which were also cited before us — and came 
to the conclusion that the interest created by 
the khorposh grant, although not strictly a 
lease as defined in the Transfer of Property 
Act, bore most of the essential features of an 
interest created between a landlord and tenant 


and that minerals did not pass to the grantee, 
the main object of the maintenance grant 
simply being that the grantee was to enjoy the 
rents (p. 650). Kulwant Sahay J. also considered 
the contention at page 664 in these words : 

"It was contended that it was a lease in perpetuity 
subject to a condition of reversion in the case of 
failure of male issue. In my opinion, having regard 
to the terms of the document, it cannot be consider¬ 
ed to be a lease in perpetuity. Reference may in this 
connexion be made to the decision of Sir Lawrence 
Jenkins in 29 Bom. 580. n I would therefore hold 
that there is no substance in the contention of the 
appellant that the deed was really a lease. It is a 
khorposh grant for a term which is not certain and 
not a grant in perpetuity." 

Mr. P. R. Das contests the correctness of 
this decision, but sitting as a Division Bench 
we are bound by the decision in that case and 
must hold that the khorposh grant is not a 
lease within the meaning of the Transfer of 
Property Act. This decision was approved by 
their Lordships of the Judicial Committee in 
10 Pat. 877. 4 It is but right, however, that I 
should deal more fully with the argument so 
strenuously put forth by Mr. Das. It will be 
useful to rememlxH* the observations of the 
Lord Chancellor in delivering the judgment of 
the Board in 44 Cal. 585 6 where he i>ointed out 
that it was important to avoid giving words 
used in connexion with legal transactions in 
India the special and technical meaning which 

they possess in England, and added : 
“According to our law the word ‘grant’ is strictly 
applicable to the conveyance at common law of re¬ 
mainders, reversions and incorporal hereditaments 
which do not lie in livery or of which livery could 
not be given. But in connexion with the present dis- 

27 (’28) 15 A.I.R. 1928 Pat. 66 : 6 Pat. 638 : 106 
I. C. 399, Udai Pratap Nath v. Jagat Mohan Nath. 
3. (’05) 29 Bom. 580, Municipal Corporation of 
Bombay v. Secretary of State. 

4 1*31) 18 A. I. R. 1931 P. C. 302 : 10 Pat. 8/ < : 
134 I. C. 1073 (P. C.), Jagat Mohan Nath v. 

5 1 ^leD^A^K^lO P. C. 191 : 44 Cal. 585 : 44 
I. A. 46 : 40 I. C. 139 (P. C.), Shashi Bhusan v. 
Jyoti Prasad.. 


pute the word ha3 no such meaning and it is impor¬ 
tant at the outset to bear this in mind." 

Now Mr. Das contends that all the require¬ 
ments of a lease are to be found here, that is 
to say, there is a rent reserved and there is 
a reversion and the term is fixed. The rent 
which is said to have been reserved, says Mr. 
Das, is the obligation of the grantee to pay 
Government revenue and road cess. Reliance 
is also placed upon the entry in the survey 
record of rights, Exs. 23 and 24, where the 
yearly rent and cess as payable by the gran¬ 
tee are stated in els. 7 and 8. The learned 
Subordinate Judge points out that the verna¬ 
cular words in the clause in the deed are 
“dakhil karia” that is to say, after depositing, 
but it is not mentioned in whose favour the 
deposit was to be made—whether it was to be 
paid to the Raja or in the Government trea¬ 
sury, and therefore he holds : 

“In absence of clear words to this effect I cannot 
hold that the stipulation between the Raja and the 
Kumar in Ex. 4 is that the Kumar was to pay Gov¬ 
ernment demands to the Raja." 

The true nature of the transaction must be 
looked at. To me it appears that the transac¬ 
tion wag in its essence a provision for main¬ 
tenance for the junior member. The document 
clearly starts by saying that the grantee was 
entitled to get khorposh grant according to 
the family custom and that he was not given 
khorposh previously like other members of the 
family because he did not pray for it. For 
these reasons khorposh was being settled with 
him and the grantee was to enjoy and possess 
the usufruct along with his sons and grand¬ 
sons in succession in lieu of khorposh. The 
obligation which was imposed upon the gran¬ 
tee to pay Government revenue and road cess 
was not a consideration for the grant and 
therefore is not covered by the definition under 

5. 105, T. P. Act, The grantor was concerned 
solely with providing maintenance and was 
not making a lease. The cases relied on by 
Mr. Das do not support his contention. 7 Mad. 
155 .° This was a reference from the Board of 
Revenue under the Stamp Act. A mittadar 
had executed a perpetual lease of certain vil¬ 
lages for Rs. 1954 per annum. Out of this 
rs. 1554 represented the Government revenue 
which the lessor directed the lessee te pay to 
Government and the balance to himself. 1 
will be noticed from the statement of the case 
that the perpetual lease of the villages was at 
an annual rent of Rs. 1954. It was irrelevant 
to consider how this annual sum was arrived 
at. The learned Judges held that it was true 
that the lessor mentioned his liability to pay 
a large sum as Government revenue and 
directed the le ssee to apply so much as wa s 

6 . (’84) 7 Mad. 155, Reference under Stamp Act 
S. 46. 
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necessary o/ the rent to the liquidation of his 
obligation, but as between the lessor and the 
lessee the property was demised free of reve¬ 
nue and not subject to it, and the sum of 
rs. 1954 was the sura received by the lessor 
for the use of his land, he remaining under 
the obligation to discharge the revenue, and 
if default was made by the lessee in applying 
the rent as directed, the whole sum he might 
fail to pay would be recovered from him as 
rent. The reality of the transaction was that 
the consideration of the transfer was the pay¬ 
ment of an annual sum to the lessor by way 
of rent, a part of which was to be applied to 
pay the Government revenue as directed by 
the lessor. 

21 Cal. 132. 7 " 8 All that was decided in this 
case was that dak cess which is payable under 


a contract between the landlord and the ten¬ 
ant must be regarded as rent because it is 
part of what is lawfully payable for use and 
occupation of the land held by the tenant. The 
relationship of the parties as landlord and 
tenant was admitted in this case. 

15 C. w. N. 2 CG.° In this case the question 
for decision was whether a maintenance holder 
in an impartible estate in Orissa who was 
holding a grant on condition of paying to the 
grantor light tribute' as rent, the amount 
being a proportionate share of the Govern¬ 
ment revenue, was a tenant of the grantor 
within the meaning of the Tenancy Act. The 
learned Judges refer to the plaint in the suit 
where it was distinctly stated that the jagir 
in the suit was held for maintenance on con¬ 
dition of payment of an annual jama of so 
many rupees in proportion to the revenue of 
the killa, and they say that when they look 
at the rafanama they find similarly stated 
therein that the maintenance jagir was to be 
held year by year on payment of a certain 
sum as jama thereof to the proprietor and not 
through the proprietor who was to pay the 
revenue assessed on the land to the Crown. 
The facts of that case are, therefore, quite 
different. The annual sum was payable speci¬ 
fically as rent although the amount fixed was 
calculated at a certain proportion of the re- 
venue which was assessed on the killa. On 
the other hand there is a case of the Privy 
Council in 86 I. a. 17C 10 where the mainten- 
ance grant was a babuana grant to a junior 
member of the Darbhanga family and the 
grantee was to pay the Government revenue 
o f_the parganas granted to the grantor who 

iSI. “ 132 > 

9. (’ll) 38 Cal. 278 : 9 I. C. 394 : 15 C. W N 
D^rkadath Bidyadhur v. Dambarudhai Mohal 

10. ( f 09) 36 Cal. 943 : 30 LA. 176 : 4 I. C. 2 (P a) 
Dttiga Datt Singh v. Raraeahwar Singh. ' * ' 


was in his turn to pay into the Collectorate 
that amount together with the Government 
revenue of the Raj. It was never suggested 
that the grant was a lease, and at p. 183 their 
Lordships observed that 

“it the male descendant, in whom the property or 
interest granted was for the time being vested, failed 
to pay tho stipulated Government revenue to the 
Maharaja for the time being, and the latter was 
himself obliged to discharge the claim of the Gov¬ 
ernment, he might sue the former for the amount so 
paid and if necessary recover the amount decreed to 
him by sale of the interest granted for maintenance, 
since it never could be permitted that the subject of 
the grant should be enjoyed and the condition upon 
which it was made disregarded.° 

In G3 I. A. 441 11 their Lordships of the 
Judicial Committee observed at p. 447 that 

“a village granted to a junior member in* lieu of 
maintenance is resumable on failure of his male line, 
but until that event takes place the grantor has no 
interest in the property. The grantee is the absolute 
owner thereof and has unrestricted power of transfer. 
If a transfer is made, the transferee holds the pro¬ 
perty as a full proprietor, and the grantor has no 
right to interfere with him until the extinction of 
the male line of the grantee. When that incident 
takes place the tenure of the grantee comes to an 
end and the property reverts to the grantor/' 


This decision, in my opinion, completely 
destroys the argument that the grantor has 
any interest left in him so that ho can be 
treated as a lessor. Tho grantor has no in¬ 
terest whatsoever left in the property and the 
grantee is the absolute owner thereof with an 
unrestricted power of transfer. In 9 M. I. A. 
55 12 Knight Bruce L. J., in deciding the 
question whether land dedicated permanently 
to maintenance of a particular class is to 
remain inalienable in the hands of the per¬ 
son to whom the grant was made, and his 
descendants as long as there can be descen¬ 
dants of his, for ever, so as to prevent a sale 
and to render it perpetually inalienable, ob¬ 
served as follows at p. 65: 


‘Their Lordships are of opinion thal giving tho 
land to a member of the family to whom it was 
given, had the same effect, and was an act of the 
samo character as giving a sum of money to him 
absolutely, in lieu of any 'claim for maintenance 
burdened with tho duty upon his part of maintain¬ 
ing those who ought to be maintained. If that had 
beon dono, their Lordships are of opinion, that the 
money would have been absolutely tho property of 
the person to whom it was given, and that would 
have well discharged tho duty incumbent upon tho 
person who should have paid tho same." 

Neither do I find that the transfer of the 
right to enjoy the property was made for a 
certain time expressed or implied as required 
by S. 105. It is true that s. 108 (l) speaks of 
a lease of uncertain duration and the words 




1C P^t. 1: 165 I. C. 347 (P.C.), Someshwari Pmsac 
v. Maheshwari Prasad. 

l Tt -ft 8 **}" 63 .) 9 A v 65 : 1 Sar. 842 (P.O.) 
Rajah Nursing Deb v. Roy Koylasnath. 


168 Patna 


Shiba Prosad v. Lekhraj & Co. (Manoliar Lall J.) 


a certain time’ in S. 105 may seem inconsis¬ 
tent with the phrase ‘a lease of uncertain 
duration,’ but the latter phrase is apparently 
intended to apply to leases from year to year 
terminable by a notice to quit, or to leases 
granted by a tenant for life to be terminated 
on the death of the grantor (see sub-cls. (b), 
(c) and (h) of s. ill, T. P. Act). I cannot 
conclude from this document that the transfer 
must be taken for a certain time or for an 
uncertain duration till the involuntary sale 
which is styd to terminate the right of the 
grantee and his descendants to enjoy. Lastly 
there is no reversion in the true sense of the 
word. The right to resume on failure of con¬ 
dition is not the right of reversion contem¬ 
plated by S. in (b). For these reasons I must 
overrule the first contention advanced by 
Mr. P. R. Das and hold, in agreement with 
the learned Subordinate Judge, that the re¬ 
lationship between the grantor and the grantee 
in this case was not that of a lessor and a 
lessee. In that view a number of decisions 
which were relied on by Mr. Das which allowed 
the transferor to impose a condition by way of 
forfeiture have no application in this case. It 
is provided clearly by a number of sections of 
the Transfer of Property Act, like Ss. 10 and 
12 that it is competent to the lessor to insert 
such conditions in a lease for his benefit. 

Can the transfer be regarded as a family 
arrangement? The learned Subordinate Judge 
was of the opinion that the transaction may 
be regarded as a family arrangement and for 
this he relied on A.I.R. 1937 Mad. S82. 13 The 
conclusion arrived at by Varadachariar J. 
Pandrang Row, J. agreeing, was that he was 
unable to hold that the transaction in ques¬ 
tion was intended by the parties to be a lease 
or was in substance a lease. He nowhere 
says that the transaction was a family ar¬ 
rangement. Burn J. arrives at the same con¬ 
clusion that it was impossible to suppose that 
the transaction was a lease as it appeared to 
him to be in its essence of the nature of a 
grant of inam land and that the zemindar 
considered himself to bo making an out and 
out grant rather than a lease. All that can be 
said is that the transaction is in accordance 
with the family custom of this Raj and has 
been made to a junior member by way of a 
maintenance grant. I fail to see how this can 
be called a family arrangement. Assuming 
however that this is a family arrangement, 
the restriction that no creditor of the grantee 
will be competent to get the property attached 
or sold for the debts of the grantee or that if 
it is actually sold the settlement will stand 

13. (*37) 24 A.I.R. 1937 Mad. 882 : I.L.R. (1937) 
Mad. 638: 171 I. C. 444 (F.B.), Arumugbam Cbetti 
v. Subramaniam Chctti. 


cancelled can be treated as a valid condition 
if it is a partial restraint on alienation within 
the meaning of s. io, T. P. Act, and of the 
Privy Council case in 59 I. A. 236 1 at p. 246. 
It is useful to bear in mind the observation 
of Jessel M. R. in (1875) 20 Eq. 186 1 * when he 
was considering the devise of an estate to a 
brother on condition that he should never sell 
it out of the family : 

\oq may restrict alienation in many ways. You 
may restrict alienation by prohibiting a particular 
class of alienation, or you may restrict alienation by 
prohibiting it to a particular class of individuals, or 
you may restrict alienation by restricting it to a parti¬ 
cular time. In all those ways you may limit it, and 
it appears to me that in two ways, at all events, this 
condition is limited. First, it is limited as to the 
mode of alienation, because the only prohibition is 
against selling. There are various modes of aliena¬ 
tion besides sale; a person may lease, or he may 
mortgage, or he may settle; therefore it is a mere 
limited restriction on alienation in that way. Then, 
again, it is, limited as regards class; he is never to 
sell it out of the family, but he may sell it to any one 
member of the family. It is not, therefore, limited in 
the sense of there being only one person to buy; the 
will shews there were a great many members of the 
family when she made her will; a great many are 
named in it; therefore you have a class which pro¬ 
bably was large, and was certainly not small. Then 
it is not, strictly speaking, limited as to time, except 
in this way that it is limited to the life of the first 
tenant in tail; of course, if unlimited aa to time, it 
would be void for remoteness under another rule. So 
that this is strictly a limited restraint on alienation.” 

In the present case there is no restriction 
against any alienation by the grantee. The 
restriction is against the creditors attaching 
and purchasing the property—the validity of 
that restriction will have to be examined later 
on. It is enough to say here that there is no 
restriction complete or partial against any 
alienation by the grantee. Therefore the prin¬ 
ciple relied on by Mr. Das has no application. 
Is the restriction forbidden by the Transfer 
of Property Act? There is an illuminating 
judgment by Key J. in ( 1888 ) 38 Ch. D. 176 16 
where the learned Judge points out at p. 179 
that 

“the difference between a condition, properly so 
called, and a conditional limitation or an executory 
devise is that, in the case of a condition, the estate 
is to revert to the grantor or his heirs; in the other 
cases it is limited over to other person. But even in 
the case of a condition the power of alienation may 
bo restricted, though it cannot be entirely taken 
away. For example, a condition not to alien ‘to 
such a one, naming bis name, or to any of his 
heirs, or of the issues of such a ono, &c. or the like, 
which conditions do not take away all powers of alie¬ 
nation from the feoffee, &c., then such condition is 
good.” 

He then refers to (1875) 20 Eq. 186 , 11 already 
noticed, and draws a distinction between the 
case .in (1884) 26 ch. 80l 10 where this decision 
was dissent ed from by Pearson J. At p. lSl the 

14. (1875) 20 Eq. 186, In re Macleay. 

15. (1888) 38 Ch. D. 176, In re Dugdale. 

16. (1884) 26 Ch. D. 801, In re Kosher. 
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result of the examination of a number of 
authorities is given in these words: 

“The result is that a limitation, by way of use or 
in a will, to A until he attempt to alien, and on 
that event to B and his heirs, is valid, A taking an 
estate of free-hold which only endures by the terras 
of the limitation until the attempted alienation, and 
B taking a contingent remainder. But a limitation 
to A ‘and his heirs,’ but if he attempt to alien, to 
B in fee, is au invalid gift over. So also where 
the limitation is to A ‘and his heirs’ until he at¬ 
tempt to alien, and thereupon to B and his heirs. 
This is as clearly a conditional limitation as the 
other, because a fee simple endures for ever, and 
any attempt to cut it down must be a defeasance. 

The general law is that a defeasance, either by 
condition or by conditional limitation or executory 
devise, cannot be well limited to take effect in dero¬ 
gation, not merely of the right of alienation, but of 
any of the natural incidents of the estate which it i 3 
intended to divest. Instances of this are given in G 
Rep. 41a 17 , where the law is stated thus: Tf a man 
makes gift in tail on condition that the donee shall 
not commit waste, or that his wife shall not be 
endowed, or that the husband of a woman tenant 
m tail after issue shall not be tenant by the 
courtesy, or that tenant in tail shall not suffer a 
common recovery, these conditions are repugnant 
and against law, because by the gift in tail, he 
tacitly enables him to commit waste, that his wife 

l ha i endowed aqd to suffer a common recovery. 
And, therefore, it is repugnant to restrain it by con- 

rlt - that W0U,d 1)6 to 8 * ve a power, and to 
restrain the same power in one and the same deed.** 

At page 182 the learned Judge asked him¬ 
self the question: Can a fee simple estate be 
dives ted by an executory devise on the event 
of bankruptcy or judgment and execution 
which effect an involuntary alienation? and 
he answers thus: 

liabiJi ty of the estate to be attached by cre- 
bankruptcy or judgment is an incident of 

ddenfhv’ ? nd ( D0 10 de Pnve it of that in- 

if 3 • V roh,b “‘on would be valid. If a 

wrote ***** in feo sim P le “> -4. 

ST teflStet h4t f®* estate sh ould not be sub: 
inonemtivo bo “ kru P*?) r i a '! s « that would Clearly be 

lake^V hC 631,1143 6i l° n «££bELtl? 

Sen a wav &*"!?“« b ? ‘be donor cannot & 
can!e the y by a edition which would 

KaniroiSr. 10 rSVert 10 the donor, or by a con- 

o.ufuirrxr.rSon" 15 ” '™“ ,i 

auSnWK? 3 to me that the effect of this t>igh 
IWrtv A S f^ COgn,Zed t Ly thG Tian3fer of 

V 2 Which P rovide9 Nearly 
a Pr T rty 13 transferred subject to 

a condttion or limitation making any interest 
therem given to any pwm-to SThS 

1D30lv . en 5 or endeavouring to tians- 

pwsa r 

feree who would otherwise be prevented 

■nv alidatoa tho c o n di^t^ TZ 
17 ‘ 6 Ke P* 4U, Sic Anthony UUdmay’s case. - 


attempted involuntary alienation and rests on 
the same principles as Ss. 10 and 11 , T. P. Act, 
which render such restriction repugnant to the 
interest transferred in the case of a voluntary 
alienation. As I have construed the khorposh 
grant to give an absolute right of transfer to 
the grantee, the grantor cannot be allowed to 
interfere with the natural incident of the 
estate which he has granted to the khorposh- 
dar. The restraint is repugnant because the 
grantee as au absolute owner for the time 
being has a full right of transfer and yet the 
grantor wants to restrain the same right* in 
one and the same deed. It is true that the 
words of s. 12 , T. P. Act, do not expressly) 
mention the case of an involuntary sale to a 
creditor, but, I am of opinion that the condi- 
tion of the cesser on the right of bankruptcy 
must involve on the principle of ejusdem 
generis the inclusion of the lesser part (of the 
involuntary sale to a creditor). Sir Charles 
Sargent in 7 Bom. 256 18 took a similar view. 
There the learned Judge had to consider this 
question in regard to a lease which contained 
the condition: 

“You are not to let it be sold, or attached and 
sold in satisfaction of judgment debts; if you do let 
it, I shall take away the land, and give it to others 
for cultivation. 1 * 

The following observations at p. 2G1 are rele¬ 
vant : 

“In the present case, however, there has been no 
alienation on his part, and if the defendant is enti- 
t ed to re-enter, it must bo in virtue of the words of 
the clause whioh forbid, ‘the lessee letting it be sold 
or attached and sold in satisfaction of judgment 
debts ; for otherwise, as appears from tho casos re- 
ferred to in argument, in (1798) 8 T. R. 571« and 
(1858) G H L C. 672, 20 there would bo no breach 
committed by the attachment of tho property It 
was oontended however in arguuiont that a clause to 
the above effect should be treated as void as against 
creditors and ought not to prevent the Court from 
issuing its process in execution. By English law a 
clause in a lease is valid which gives a right of re 
entry by the landlord in case the terms bo taken in 
execution, or in the event of tho lessee becomim* in 
soltent, or judgment boing entered up, or liori facias 
being sued out against him ; see tho cases cited in 

tho note at p. 177, Davidson’s Conveyancing Vol 5 

and we may also remark that tho alive fi afro 
gards the insolvency of tho lessee, is expressly adon 

v. e ij b fn tbe , COnC l uding words of S - 12 . T P P. Act Vo 
hold therefore that tho clause in question, which is 

ejusdem generis with a clause which prevents the 

ease from passing to tho creditors of an Sw 

is not valid against oreditors, would, in our opinion’ 

be to draw a distinction in form aud not in =„i,’ 

N ° w ‘be words ‘not to let tho lands bo at 
tached and sold in satisfaction of judgmont debts’ 
point, vre think, ns well to a passive Sh do as to 

‘Ihff 31 7 B °“- 2 “ B ' Vj.nk.lnv v. Skiv^T, 
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allowed the land to be attached and sold by not tak¬ 
ing measures to satisfy his judgment debt there 
would be a breach, both according to the letter and 
and spirit of the proviso in the lease.” 

These quotations would have been of assist¬ 
ance to Mr. Das if transaction in question was 
a lease. Mr. P. R. Das referred to the case in 
14 c. Tj. J. 585 .“ 1 That case, however, was be¬ 
tween a lessor and a lessee. In the lease the 
lessor had covenanted that he will not be able 
to get the lease land sold by auction for any 
debt other than arrears of rent thereof, nor 
shall any other creditor be able to cause the 
same to be attached and sold by auction; and 
it was distinctly provided later on that the 
lessors did not grant the lessees or their heirs 
any transferable interest in the property. 
Mookerjee J. pointed out that one of the ques¬ 
tions for consideration was whether the land¬ 
lord is l>ound by the restriction she placed 
upon herself, namely, that even she would not 
be able to have the land sold for any debt 
other than arrears of rent, and observed at 
page 588 : 

“Such a co\renant, if it stood alone, might not be 
inoperative, because it did not take away completely 
from the grantee the right of alienation; it cannot 
obviously be affirmed as an inflexible rule of law 
that every restriction, however limited in character, 
upon the right of alienation of the grantee, is invalid 
in law. But, it would plainly be not right to separate 
the covenant from the two others already mentioned. 
The whole object of the lessor was,as is indicated by 
the concluding sentence of the lease, that the lessees 
should not have a transferable interest in the pro¬ 
perty. This restriction was inserted in the instru¬ 
ment, because the leasehold interest was permanent 
and would, in absence of any restriction, have been 
transferable under S. 11, Ben. Ten. Act. The other 
clauses, to which reference has been made, are all 
subsidiary to this, the primary object of the lessor. 
It would not be right to hold under these circum¬ 
stances that although the covenant which restrains 
the lessee from transferring the property is void and 
unenforceable, and the restriction by which the cre¬ 
ditors of the lessees arc declared incapable of attach¬ 
ing and selling the leasehold interest are equally 
inoperative, yet the landlord is fettered by the res¬ 
triction Ehc imposed upon herself.Reading, 

therefore, the lease as a whole, we are of opinion 
that the provisions against alienation are entirely 
void, and, that it is open to the decrec-bolder to 
proceed with execution of her decree against the 

Pr In the present case when I read the khor- 
posh grant as a whole I conclude that the 
whole object of the grant was that the grantee 
land his descendants should be given full right 
to enjoy the property which is being trans¬ 
ferred. Their right of alienation could not be 
and has not been restrained in the least. That 
being so the condition that the creditors of the 
igrantee are declared incapable of attaching 
land selling the pargana must be held to be 
inoperative. Another case relied on, which 
wa^noticcd by the learned Subordinate Judge, 

ii. C11)10X Oi ffii :.!** c - 1* J - 585 ’ Mahanandft 
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is the case in 24 C. L. J. 40 22 at p. 47 where 
Mukherji J. referred to a number of English 
authorities on the question of covenant for 
re-entry by the landlord upon an involuntary 
sale and observed : 

“We have now the high opinion of Sir Charles 
Sargent in 7 Bom.256 18 that the same rule is applic¬ 
able in India, although S. 12, T. P. Act, expressly 
mentions the cases of forfeiture for bankruptcy and 
does not specifically refer to the cases of forfeiture 
for involuntary alienation. 14 C.L.,1. 585, 21 ” 
and concludes that the analogy drawn from 
this case does not justify the view that the 
covenant for forfeiture for voluntary aliena¬ 
tion includes by implication a covenant for 
forfeiture for involuntary alienation. This 
case, in my opinion, does not bear upon the 
question in the present case as it was a case 
between a lessor and a lessee. If the condition 
had been otherwise valid I would be prepared 
to hold that this was not opposed to public 
policy and the authority of the Allahabad 
High Court relied upon by Mr. B. C. De 
would have no application. In 31 A.L.J. 85 
the agreement which was held to be contrary 
to public policy within the meaning of S. 23, 
Contract Act, was an agreement by which the 
parties had the avowed object of delaying the 
execution of the decree which had already 
been passed. Mr. De also contended that the 
impugned condition conflicts with the provi¬ 
sion of S. GO, Civil P. C. I am unable to take 
that view. The provisions of S. GO can only 
apply if we hold that the judgment-debtor 
had a disposing power over the property 
sought to be attached by the creditor. But 
this is the very question which we have to 

decide. , .... 

It was also argued that the restnct.on 

violated the rule of perpetuity m the sense 
that it was open to the creditor of the grantee 
to obtain a decree against the judgment- 
debtor and proceed to execute it but the exc. 
cution may not finish in the life-timei of the 
grantee. The short answer to this contention 
is that the provision in the khorposli grant is 
that the settlement will stand cancelled only 
if the property was sold by auction for the 
debts of the grantee during the life-time of 
the grantor. The condition therefore must 
operate inter vivos and the rule of perpetuity 
is not offended: 8 Pat. 243.- From a con- 

sideration of the various authorities cited 
above and having regard to the true nature of 
the maintenance grants to junior members o 
the family in imparti ble estate. I must hold 

22. (’17) 4 A.I.R. 1917 Cal. 236 : 34 I. 0.888 : 24 

C L -1. 40, Dwarikanath Roy v. Mathura, Nath. 

2 M S 31°A.' 1. VS? ZT Kishon V 0 ’ Si 
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that the Kumgr became the absolute owner 
since 27th February 1919, and had an unres¬ 
tricted power to transfer, and the Raja had no 
interest therein left in the property. The 
attempted restriction to restrain the creditors 
from reaching the said properties was wholly 
void and cannot be enforced in law. 

Mr. B. C. De attempted to raise a new 
question of fact. He wanted to argue that 
there was no breach at all even of this res¬ 
triction because he would be able to show 
from the documents that the entire pargana 
was not sold to defendants 1 to 3. This ques¬ 
tion was neither raised in the pleadings nor 
was any evidence given specifically directed 
to this point; no issue was raised before the 
learned Subordinate Judge and no argument 
was advanced before him. In these circum¬ 
stances we are bound to accept the serious 
(objection which was taken on behalf of Mr. 
S. N. Bose, who appeared as junior to Mr. 
Das, that he strongly objects to this question 
being raised for the first time at the appellate 
stage, although he observed that as a matter 
of fact he will be able to show even on the 
documents as they exist that the sale was a 
sale of the entire pargana and not of a part 
only. Having regard to the attitude taken by 
the defendants- in the Court below, I mu6t 
decline to allow this question of fact to lie 
raised for the first time in the appellate Court. 
If the question was raised in a proper form 
and an issue had been framed on this impor¬ 
tant question, the plaintiff would have been 
able to give sufficient and full evidence to 
answer this question. 

Mr. R. S. Chatterji, who appeared for 
defendants 14 and 15, has made some submit, 
sions which must now be dealt with. His first 
contention is that village Barameshia apper¬ 
taining to pargana Joynagar was held by 
Oopal Mabato and others in permanent 
mokarrari right from time immemorial long 
before the grant by the plaintiff to the Kumai” 
that these Mahatos sold certain share in the 
village to Kangal Charan Rewani on loth 
April 1923, and after his death his son Probhas 
Chandra Rewani was in possession. These 

Pr!w? an nv h, T ng obtained a ^cree against 
Probhas Chandra executed it and became the 

auction-purchasers of g annas and G pies share 
lat ar ® P 03368310 ^ thereof since 20 th 

Sr Nn T Pa i mi2 o£ the writtcn ^te. 

£ 2!Li N ° ,89U f e bas framed with regard 
rj hacI r o£these defendants to this por- 
tion of village Berameshia. This claim is an 

parentiy outside the scope of the present suU 
which relates to the resumption of the pargana 
on the involuntary sale to defendants i to s 

MtbiL aU th6 b y defendant 20 were 

not binding on the plaintiff. In these circum¬ 


stances the parties are agreed before us that 
any claim of these defendants to village Bara- 
nieshia cannot be gone into in this appeal. 
The question must be left open. It will be 
noticed that defendants 14 and 15 are not ap¬ 
pellants before us nor have they filed any 
cross-objection. 

Mr. Chatterji then argued that the claim of 
the plaintiff was barred by the principles of 
waiver and acquiescence. Mr. B. C. De adopt¬ 
ed this argument of Mr. Chatterji also as a 
part of his submission to defeat the claim of 
the plaintiff. The first ground of attack was 
that the Raja himself purchased village Joy. 
nagar appertaining to pargana Joynagar in 
execution of a decree against the Kumar 
in 1930 in the lienami name of his manager, 
Benimadhab Tewari. It is said that as this 
purchase was made after the alleged for¬ 
feiture of 16th November 1929, the Raja 
must be held in law to have waived his right 
to resume the tenure. The execution sale in 
favour of defendants i to 3 took place on 16th 
November 1929, but the delivery of possession 
was not made till lGth September 1930. The 
sale in the name of the manager Benimadhab 
Tewari, is dated loth May 1930. It is there¬ 
fore difficult to see how the sale, assuming 
that the sale in the name of the manager was 
a benami sale on behalf of the Raja, could 
have worked out any forfeiture. The Raja's 
case further is that he did not know of the 
alienation in favour of defendants l to 3 until 
after 1933. There are no materials on the re¬ 
cord from which it can be concluded that the 
sale took place when the Raja knew of the 
execution sale in favour of defendants l to 3 . 
I must observe, however, that I am not satis- 
fied that it has been established that Beni- 
raadhab was a benamidar of the Raja. The 
next ground taken was that the Raja waived 
the forfeiture because he purchased the par¬ 
gana in the name of his wife, Mandakini, in 
execution of the decree of one Fulchand 
against the Kumar. But this purchase was on 
20 th June 1929, and even if the Raja is deemed 
to have waived the forfeiture on that date, 
the forfeiture which is the subject of this suit 
occurred on a later date. 

It was also argued that two notices of eject¬ 
ment, exhibits L and 12 (e) were served by the 
plaintiff on the Kumar, the first being dated 
Ashar i343 and the second Agrahayan 1343 , 
and, therefore, it must be held that the Raja 
acknowledged the tenanoy of the Kumar up 

these dates and hence there was a clear 
waiver of forfeiture. I do not agree with this 
contentmn. Exhibit L is the notice from Beni- 
madhah Tewari, am mukhtar of the Raja 
dated 29th June 1936, and says that as the 
property specified in the schedule has been 
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auctioned the plaintiff has become entitled to 
resume khas possession of the property and 
informs the persons named in the notice that 
he was cancelling the settlement made by the 
patta in favour of the Kumar and calls upon 
the persons to surrender possession of the pro- 
perties to the plaintiffs on 1st Sharaban 1343 
B. S. We have seen the original. There is a 
full stop after 1325 B. S. in line 37. The last 
sentence is not one sentence but two sentences 
and it should not be taken to mean that he 
was cancelling the patta of 1325 B. S. with 
effect from 1st Sharaban 1343 B. S. The Raja 
is simply giving notices to the defendants that 
they may quit at once but not to stay beyond 
a fixed date—fixed for their convenience. He 
is nowhere accepting the continued existence 
of any tenancy rights in the Kumar. On 1 st 
December 1936, the Raja gave another 
notice through a pleader in which he recites 
that he has recently come to know of the 
execution of the decree in favour of defen¬ 


dants 1 to 3 and says that he has also come to 
know that a number of persons are claiming 
to be in possession of other portions of the 
property by obtaining it^ by transfer from 
defendant 1 . He then says that as the Raja 
has become entitled to get khas possession of 
the same he was cancelling the khorposh right 
and by this notice he was informing all the 
persons that they should give up possession of 
the property from 1st Magh, 1343 B. S. It 
will be noticed that the persons mentioned in 
this notice (Ex. 12-e) are different from the 
persons named in the notice, Ex. L. I cannot 
take these notices to mean that the Raja was 
acknowledging the tenancy of the Kumar up 
to the dates of the notice. Reliance was placed 
before us as before the learned Subordinate 
Judge on the case in 21 P. L. T. 257. 25 This 
case has no application whatsoever because 
what we held in that case was that the whole 
pleading there amounted to an acknowledg¬ 
ment of the continuance of the tenancy until 
1st Pous 1341 B. S. when the notices to quit 


had expired. 

The last ground taken was that some of the 
defendants sued the Raja for rent due for 
village Ratanpur in 1937, that suit was decreed 
and the decree-money had been paid by the 
Raja. The learned Subordinate Judge has 
correctly answered this contention by pointing 
out that the Raja had no defence whatsoever 
to make in the rent suit of Tincouri because 
as a tenant he was bound to pay the rent due 
to him from his landlord and the claim of 
forfeiture could not be put forward in the 
'r ent suit so long as the Raja was in possession 

97 A I R. 1940 Pat. 478 : 186 I. C. 686 : 
21 P. L.**T. 257, Shiva Prasad Singh v. Mandira 
Kumari Dcbi. 


of a portion of the pargana as a tenant. In 
these circumstances the Raja was advised by 
the legal advisers that he should not contest 
the suit and he must allow the decree for rent 
to be passed against him. Such an act cannot 
amount to a waiver of the forfeiture. 

All the contentions raised on behalf of Mr. 
Chatterji must, therefore, fail except with're- 
gard to the question as to the rights of the 
parties in village Barameshia which is left 
open by consent of the parties. For the 
reasons which I have given above, I must hold 
that the learned Subordinate Judge was right 
in dismissing the suit of the plaintiff. The ap¬ 
peal must, therefore, be dismissed with costs. 
The costs will be paid to the defendants repre¬ 
sented by Mr. B. C. De and Mr. R. S. Chat¬ 
terji, but there will be only one hearing-fee 
which will be divided in the proportion of 
three to one between the clients of Mr. B.C. De 
and the clients of Mr. R. S. Chatterji. 

Beevor J. — The plaintiff-appellant is the 
proprietor of an estate known as the Jharia 
Estate and on 27th February 1919, equivalent 
to 15th of rhalgun 1325 B. S., he made a 
khorposh grant to Kumar Krishna Prasad 
Singh, defendant 20, covering pargana Jai- 
nagar bearing tauzi No. 5 of the Manbhum 
Collectorate. This grant was made by the 
registered document (Ex. 4). The plaintiff's 
case was that the whole pargana covered by 
Ex. 4 was sold in execution case No. 331 of 
1929 against defendant 20 and was purchased 
on 16th November 1929 by defendant 1. The 
plaintiff alleged that this sale constituted a 
breach of a condition of the khorposh grant 
on which the plaintiff was entitled to re-enter 
and he, therefore, sued for possession implead- 
ing as defendants not oifly defendant 1 and 
defendant 20 but defendants 4 to 19 who had 
acquired various interests in the property from 
defendant 20 before the execution sale of 16 th 
November 1929. Defendants 2 and 3 would 
appear to be impleaded as partners of tho 
firm Messrs. Lekharaj Shewakaram and Com¬ 
pany which is defendant l though I do not 
find this clearly stated in the plaint. The suit 
was contested by several out of the defen¬ 
dants 4 to 19 though the main contest appears 
to have been carried on by defendants 6 and 
7 , the holders of a permanent mokarrari lease 
granted by defendant 20 on 20th July 1929. 
The contesting defendants raised various pleas 
and on the issues raised in the suit the learned 
Subordinate Judge made the following find¬ 
ings. He first held that the entire propne- 
tary right of the plaintiff in pargana Jainagar 
was not transferred to defendant 20 thoug 
that document did create a permanent herit¬ 
able interest in his favour. He then considered 
the clause in Ex. 4 which embodies tho condi- 
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iion for breach of which the plaintiff claimed 
possession. This clause runs as follows : 

"Be it noted that no one will be entitled to attach 
or sell this property for your debts. If the said 
property be sold in auction for yoar debts then this 
grant will be forfeited and the property will revert to 
my khas possession.” 

The learned Subordinate Judge held that this 
clause was not void under the rule against 
perpetuity aDd remoteness, that is, under S. 14, 
T. P. Act. He held that Ex. 4 was not a lease. 
He held that the clause in question was void 
under S. 10 though not under s. 11 or 12, 
T. P. Act. He further held that the clause 
was bad under s. 23, Contract Act. He held 
that the execution proceedings started by the 
firm of defendant 1 were not fraudulent or 
collusive. He overruled a plea of limitation 
and also a plea that the suit was not main¬ 
tainable in the civil Court. He held that there 
had been no waiver by the plaintiff of any 
right of forfeiture and he held that the plain, 
tiff was not entitled to cancel the leases 
granted by defendant 20 , holding in this con¬ 
nexion that the grant to defendant 20 by 
Ex. 4 was not a resumable tenure, and on 
these findings he dismissed the suit. 

On appeal before us the plea that the exe- 
cution proceeding started by the firm of 
defendant l was fraudulent or collusive was 
not pressed nor were tho pleas regarding limi- 
M,tion and the jurisdiction of the civil Court. 
±he mam questions argued before us were, 
tiret, whether the clause in Ex. 4, quoted 
above, providing for the cancellation of the 
grant and re-entry by the plaintiff in case the 
property was sold by auction for the debts of 
defendant 20 is valid, secondly, whether there 

IZ be f n , a b "*ch of that condition, 

and thirty, whether the defendants are now 

SS th6 360011(3 of these questions. 

butl! Jin b8 I ,d,ary qUe3ti0n3 were ^ ar gued, 
Z “uvenient to deal with them 

\ ^ deal firsfc with second and the 
third of these main points. It was pointed out 

correctly on behalf of the defendant-respon 
strictly and the forfeiture clause in e\ i 

f° r »°>“ debts." It dM^not 
thereof V,17 

»o “e Je dawtoa n°° "bf 

a °f“a 

Si tatS lhe raeouti ™ ade S “t 

the whole property included in Ex. 4 


and so that execution sale did not amount to 
a breach of the condition of the forfeiture 
clause. In order to prove these previous trans¬ 
fers the defendants rely on certain documents 
already on the record. On behalf of the 
plaintiff-appellant it was urged that this plea 
had not been raised in the written statements. 

When this matter was raised in argument, 
we enquired whether in the event of our per¬ 
mitting tho defendants to raise the question 
whether a portion of the property covered by 
Ex. 4 had already been sold by voluntary 
alienations prior to loth November 1929 the 
plaintiff would claim an opportunity of giving 
further evidence. Mr. S. N. Bose for the 
plaintiff then stated that although he would 
contend that this plea was not open to the 
defendants, he was prepared to meet it on the 
evidence already on record. 

Now I cannot find that in the written state¬ 
ments there was any clear allegation that by 
reason of prior sales the execution sale of 16 th 
November 1929 did not cover the entire pro¬ 
perty included in Ex. 4. In more than ono of 
the written statements, however, it was pleaded 
that the facts alleged in para. 7 of the plaint 
were not admitted. It was in para. 7 that the- 
plaintiff alleged that defendant 1 purchased 
pargana Jainagar on 16 th November 1929 . 
Certainly the defendants should have speci¬ 
fically pleaderl the facts on which they now 
wish to rely, hut it seeni3 that they were by 
their defence intending to raise the question 
whether pargana Jainagar had really been sold 
m the execution sale of 16th November 1929 
and I do not think that they should bo de¬ 
barred altogether from raising the point which 
they now wish to make by reason of the 
vagueness of their written statements. Had the 
plaintiff desired an opportunity of giving fur- 
ther evidence, I should have been prepared to 
direct the defendants to amend their written 
statements by giving particulars of the trans- 
actions on which they wish to rely os showing 
that by reason of previous sales the execution 
sale of 16th November 1929 did not cover the 
whole of pargana Jainagar, the property in- 

that 6 ?! m however > of the fact' 

that the plaintiff did not wish foV any oppor- 

tumty to give further evidence on this point, 

I that it is unnecessary to force the 

before rav ** wriMen statements 

before raising this plea in appeal 

onSl n °1 1° particuIar transactions 
thi“* defe Ddant-respondents relied in 

EX STSSS' JJr I s firSt th0 31410 de0d 

°1 dated 26 th February 1927 by which 

moka^ 20 fcransforrGd to defendant 6 a 

S i^wvT 0 of Rs - 90 out of tbe i ama of 

™^ h T imyable to defendant 20 
unde! permanent settlements of two villages 
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Chehenria and Manaidib, previously made with 
the father of this defendant G. That previous 
permanent settlement is Ex. B-3. It was con- 
tended for the plaintiff-appellant that Ex. C-3 
did not transfer the title of defendant 20 as 
lessor of the permanent mokarrari settlement 
made by Ex. B-3 but merely transferred a 
portion of the mokarrari jama or rental. In 
my opinion this contention is correct and, 
therefore, Ex. C-3 did not transfer any portion 
of the khorposh interest in pargana Jainagar 
created by Ex. 4. The next property on which 
the defendant-respondents relied in this con¬ 
nexion is village Barahmasia. They urged that 
this was transferred by a deed of gift (Ex. B-8) 
dated 13th December 1927 by defendant 20 to 
one Krishna Priya Devi. This document has 
not been printed although it is mentioned in 
the list of documents. As against this, the 
plaintiff points out that Ex. F-2 shows that 
defendant 1 purchased a tenure right in village 
Barahmasia and that it was this tenure right 
of the previous lessees which was transferred 
by Ex. B-8. Therefore, the Khorposh right in 
this village remained with defendant 20 . In 
this case also, I think the contention of the 


' plaintiff is correct. The third property on 
which the. defendants relied in this connexion 
is village Hariharpur. They relied on the 
document Ex. C-2 which is a sale deed exe- 
cuted by defendant 20 on 15th November 1928, 
in favour of defendant G. This document recites 
that by a registered patta dated 20th Jesth 
1338 B. S. defendant 20 had settled the entire 
village Hariharpur with Thakur Pran Krishna 
Singh on a fixed annual mokarrari rental of 
rs. 99 and that it had become necessary to 
sell the said fixed annual mokarrari jama and 
cess (which amounted to Its. 10-13-6). The exe¬ 
cutive portion of the document states that for 
a consideration of Its. 800 defendant 20 exe- 
cuted the kebala or sale deed (Ex. C-2) and the 


wording continues: 

•■I execute this khas kebala in your favour and 
stipulate that whatever right, title and interest I 
had in the rent and cess, etc., of the said entire 
mauza Hariharpur becomes ex inguished and devol¬ 
ves entirely on you. I as well as my heirs and suc¬ 
cessors-in-interest shall permanently «ease to have 

all right and title to the entire mauza Hariharpur 
From this day you shall step into my shoes and 
entering into possession and with the same right 
hke me shall amicably realise the fixed annual jama 
a opcc of the entire mouza Hariharpur aforesaid, 

sS ,rs,t 

means on the strength of this khas kebala deed and 
continue to possess and enjoy permanently in great 
felicity 1 or continue to possess and enjoy in great 
r i nitv for ever with your heirs, sons and grandsons 

l and successors-in-interest possessing the right 

<S SSSn~“«“ b, sale, gilt or other. 

If “^r'Sat'the settlement with Thaknr 
Pran Krishna Singh was a permanenti lease. 
It is contended on behali of the plaintiff that 


the mention in Ex. C-2 of the sale of the 
annual mokarrari jama and the words “sti¬ 
pulate that whatever right, title and interest 
I had in the rent and cess, etc.,” show that 
this document covered merely the right to 
receive the rent and cess and did not dispose 
of the entire interest of defendant 20 in village 
Hariharpur. It was suggested that defendant 20 
even after executing Ex. C-2 still held, the 
reversion of the permanent lease granted to 
Thakur Pran Krishna Singh. I must confess 
that I have a difficulty in understanding the 
nature of any reversion of a permanent lease, 


but in any case I do not think that reliance! 
can be placed on particular words and phrases 
in Ex. C-2 without reference to the rest of 1 
the document, and when the document is 
considered as a whole and due attention is 
paid to sentence “I as well as my heirs and 
successors-in-interest shall permanently cease 
to have all right and title to the entire mauza 
Hariharpur" I think it is clear that the pre- 
vious clauses of the document are not to be 
read in any narrow sense and that the docu¬ 
ment transferred to defendant 6 the entire 
rights of defendant 20 in mauza Hariharpur. 
From this it follows that after Ex. C-2 the 
whole property covered by Ex. 4 no longer 
belonged to defendant 20 , and, therefore, the 
whole of that property could not bo sold in 
execution for his debts. It was contended on 
behalf of the plaintiff that Ex. B-2 dated 20th 
July 1929, whereby defendant 6 was granted 
by defendant 20 a permanent maurusi mokar¬ 
rari lease of the entire pargana Jainagar, shows 
that Ex. C-2 did not convey all the rights of 
defendant 20 in village Hariharpur which is 
situated within pargana Jainagar. I do not 
think this contention is valid. Even on the 
plaintiff’s own view of Ex. C-2, defendant 20 
had, after the execution of Ex. C-2, no right in 
village Hariharpur except a right of reversion 
after the expiry of a permanent lease, buch 
a right of reversion could obviously not itself 
form the subject-matter of a permanent lease 
granted by the owner of such a right. It is 
true that in a suit between defendant G and 
defendant 20 or any person claiming through 
defendant 20 Ex. B-2 might estopdefendant 6 
from denying that on 20 th July MM, the ■date 
of Ex. B-2, defendant 20 had a title to the 
entire pargana Jainagar by reason of s. lie, 
Evidence Act. The present plaintiff-appeUant 
however claims that the intent of defem 
dant 20 in pargana Jainagar ceased y 
of a breach of a condition included in Ex. 4, 

and the plaintiff-appellant wtaj 
tenancy of defendant6created by Ex..B-2 has 
ceased with the interest of defendant 20. S i 
tion 116 Evidence Act, will therefore not estop 
defendant 6 in the present suit from denyrng] 
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[that defendant 20 had a title to the whole of 
i'pargana Jainagar at the date of Ex. B-2. 

I come therefore to the conclusion that the 
sale in execution dated 16th November 1929, 
^did not cover the whole of pargana Jainagar 
because what could be sold in that execution 
case was the right, title and interest of the 
ljudgment-debtor, defendant 20 , and he had no 
right, title or interest in village Hariharpur 
after the execution of Ex. C-2on 15th November 
1928, village Hariharpur being within pargana 
'Jainagar. I, therefore, come to the conclusion 
that the execution sale of 16th November 1929, 
did not cover the entire property specified in 
Ex. 4 and that sale therefore did not amount 
to a breach of the condition set out in Ex. 4. 

This finding would be sufficient to dispose 
of this appeal, but it is desirable that I should 
give my decisions also on the other questions 
raised; the most important being the question 
whether the clause in Ex. 4 providing for for¬ 
feiture of the grant if the property were sold 
at auction for the debts of defendant 20 is 
valid. This clause has been challenged on be- 
half of the respondents on various grounds. 
It was first argued that it is void under S. 14 , 
T. P. Act. It was urged that the learned Sub- 
ordinate Judge was wrong in thinking that 
this clause was limited to the life-time of defen¬ 
dant 20 . It was pointed out that defendant 20 
might die leaving debts and a suit for recovery 
of such debts might take several years before 
a final decree was passed in the suit and there¬ 
after several more years might elapse before 
the property was brought to sale in execution 
of such a decree with the result that a sale in 
execution of such a decree might take place 
long years after the death of defendant 20 and 
even beyond the minority of any person in 
existence at the date of death of defendant 20 . 

, a ? a i nst this ifc wa3 ur ged on behalf of the 
plaintiff-appellant that the words in the for- 
feiture clause “then this grant will be forfeited 
and the property will revert to my khas pos- 
session show that the clause must take effect, 
if at all, during the life-time of the grantor. 

to prese n4 plaintiff.appeUant. I tltok to 

contain on behalf of to appellant is correct 

j! to i S ' U ’ T ' P - Act ' dMS "O* tavaU. 
date the clause now in question. In this coh- 

Court^a pT Wf 2, tCed to the deci6i °a 0 f this 
£® rt “ /f 248 011 behalf of the appel¬ 
lant. The facts of that case were very differed 

from those now before us but the Zme prin 
ciple seems to have been applied P 

that IT ? Xt contended for the respondents 

S io T pZT 110 ” i8 invalid under 
• 1°, 1. P. Act. This section provides that 

where property is transferred subject to a con 

tyS°L ilIDlfcati0n absolutely restraining the 
transferee or any person claiming under ffim 


from parting with or disposing of his interest 
in the property the condition or limitation is 
void except in the case of a lease where the 
condition is for the benefit of the lessor or those 
claiming under him. There is also a further 
proviso with which we are not now concerned. 
To this contention the plaintiff-appellant offers 
two answers : first, that the grant created by 
Ex. 4 is a lease and the forfeiture clause, which 
is the condition in Ex. 4, is for the benefit of 
the lessor because it provides for re-entry by 
the plaintiff, and, secondly, that the condition 
in Ex. 4 provides only a partial aud not an 
absolute restraint on alienation. The cespon-, 
dents contend that Ex. 4 is not a lease. In myj 
opinion Ex,. 4 is not a lease. In 6 l’at. 638 2 j 
this Court had to consider whether in the case 
of a khorposh maintenance grant mineral 
rights passed without words of express grant 
or by clear implication. It was held that they 
did not. The respondents rely on this decision 
as an authority showing that a khorposh grant 
is not a lease. For the appellant it is urged 
that the question was not directly decided. 
Dawson-Miller C. J. in his judgment at p.G42 
of the report stated : 

“If the grant were merely a lease either for a term 
or in perpetuity or a maintenance grant for the life 
of the grantee I consider that the question would be 
concluded by a series of authorities binding on this 
Court notwithstanding that there are words of 
general import in the grant itself which, taken in 
their widest significance, would be sufficient to pass 
all rights in tho property to the grantee and the 
heirs male of his body." 

Ho then went on to consider the question be¬ 
fore him at some length clearly on the as¬ 
sumption that the khorposh grant was not a 
lease and at p. 650 of the report he stated : 


Under the present grant it appeqrs to me that tho 
interest created, although not strictly a lease as de¬ 
fined in the Transfer of Property Act, bears most of 
the essentm 1 features of an interest created between 
landlord and tenant a rent beiDg reserved and the 
reversion in the event of failure of lineal male heirs 
remaining in tho landlord.” 

That decision came before the Privy Council 
on appeal and the decision of the Judicial 
Committee is reported in io Pat. 877 .* Therein 
they stated ; 

" A ® rc 8 ftnis tbo “obstruction of this particular grant 
they find themselves completely in agreement with 
expressed in the High Court which held 
that the deed is incompetent upon its construction 
io pass the mines and minerals.” 

Although their Lordships of tho Judicial Com¬ 
mittee did not expressly state that a khorposh 
grant is not a lease, I hardly think that they 
would have expressed themselves in' the way 
they did in the passage just quoted, if there 
were any doubt regarding the correctness of 
the statement in the judgment of Dawson 
Juiller C. J. to the effect that the interest 
created by the khorposh grant was not a lease 
as defined in the Transfer of Property Aot. I, 
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therefore, consider that that decision, whjch is 
binding on us, lays down that a khorposh 
grant is not a lease. This also appears to mo 
to be supported by certain passages in the 
judgment of the Judicial Committee in 63 i.a. 
441. 11 In that case two villages had been 
granted to two cadets of the family as khor¬ 
posh or maintenance. Those villages were 
subsequently sold in execution of decrees 
against the khorposhdar and were purchased 
on behalf of the owner of the estate by the then 
manager. In the course of the judgment at 
p. 447 of the report their Lordships stated: 

“It is common ground that a village granted to a 
junior tnember in lieu of maintenance is resumable 
on failure of his male line but until that event tabes 
place the grantor has no > interest in .the property. 
The grantee is the absolute owner thereof and has an 
unrestricted power of transfer. If a transfer is made, 
the transferee holds the property as a full proprietor 
and the grantor has no right to interfere with him until 
the extinction of the male line of the grantee. When 
that incident takes place the tenure of the grantee 
comes to an end and the property reverts to the 
grantor.’* 

This passage cannot, I think, be reconciled 
with the suggestion that a khorposh grant 
was a lease. It was contended that in this 
case the terms of the khorposh grant required 
the khorposhdar to pay revenue and cess, but 
the learned Subordinate Judge has pointed 
out that there was no provision requiring that 
these sums should be paid to the grantor, and 
I, therefore, do not think that these sums can 
be regarded as rent, and I hold that the khor¬ 
posh grant to defendant 20 was not a lease. 
As regards the respondents’ contention that 
the condition against alienation in Ex. 4 is 
void under S. 10, T. P. Act, the plaintiff-ap¬ 
pellant contends that the restriction against 
alienation therein contained is not absolute 
but only partial and is therefore yalid. The 
Judicial Committee of tho Privy Council in 
59 I. A. 236 1 held that a restriction which for¬ 


bade only alienations to strangers leaving the 
transferee free to raake any transfer she pleased 
within the ambit of the family was valid In 
the present case the restriction in Ex. 4 is a 
restriction against sale or attachment for debts 
and the particular clause which provides for 
forfeiture of the grant applies only if the pro¬ 
perty is sold at auction for the debts of defen¬ 
dant 20. This left defendant 20 free to make 
! any alienation he wished and I do not think 
that this clause can be construed as as abso¬ 
lute restraint on alienation and I, therefore, 
'consider that S. 10 , T. P. Act, does not invali¬ 
date this condition. I come next to the con¬ 
tention of the respondents that the condition 
against alienation in Ex. 4 is void under S. 12, 
T° P Act This section runs as follows : 

"Where property is transferred subject to a condi¬ 
tion or limitation making any interest therein, re- 
served or given to or for the benefit of any person, to 


cease on his becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or 
limitation is void. 

Nothing in this section applies to a condition in 
a lease for the benefit of the lessor or those claiming 
under him.” 

We are not now concerned with the words 
“endeavouring to transfer or dispose of the 
same.” The respondents’ contention is that 
the condition in Ex. 4 makes the interest of 
defendant 20 to cease on his becoming insol¬ 
vent. Under S.G, heading (e) of the Provincial 
Insolvency Act a debtor commits an act of 
insolvency 

“if any of his property has been sold in execution of 
the decree of any Court for the payment of money.*' 

It is contended that the condition in Ex. 4 
provides for forfeiture of the interest of de¬ 
fendant 20 if he commits a particular act of 
insolvency and that such a condition is void 
under S. 12, T. P. Act. We have to consider, 
therefore, the meaning of S. 12. Before consi¬ 
dering the wording of this section in detail, 
I note that the exclusion of leases from the 
main provisions of Ss. 10 and 12 , T. P. Act, 
would at first sight appear remarkable. When 
the matter is considered more closely, how- 
ever, I think it is clear that this exception of 
leases is based on a very definite principle. 
The definition of leases in S. 105, T. P. Act, 
begins with tho words “a lease of immovable 
property is a transfer of a right to enjoy such 
property". It is thus not a transfer of the 
property itself which remains the property of 
the lessor. Clearly the Legislature has re¬ 
cognised as a fundamental principle that the 
owner of immovable property should be able 
to transfer by way of leases a right to enjoy 
such property without necessarily rendering 
himself liable to accept as a tenant some per¬ 
son who may on various grounds be obnoxious 
to him. The Legislature has clearly recognised 
this principle as of such importance as to 
override the general principle embodied in 
S. 10 , T. P. Act, that the owner of an interest 
in property should not be absolutely restrained 
from disposing of his interest. Similarly leases 
have been exempted from the general principles 
embodied in S. 12, T. P. Act. What then are 
the general principles embodied in this section? 
It seems to me that the general principle re¬ 
garding insolvency, which is embodied in that 
section, is that whatever'interest a man has in 
property should be available for his creditors. 
This is in accordance with S. 28 (2), Provincial 
Insolvency Act. I think, therefore, that S. 12 
is designed to provide that except in the case 
of certain leases (an exception based on tne 
principle already mentioned) a man s creditors 
should be entitled to enforce their rights 
against all property or interest in PK>pe«y 
which the debtor himself enjoyed. Turning 
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now to the actual wording of S. 12 , T. P. Act, 
I do not think that this section should be read 
in any narrow sense. The English law on the 
subject is not exactly the same as that in 
India. But I think that the dictum of Kay J. 
in dess) 33 ch. D. 17G 15 at p. 182 has a force 
which is not restricted to the particular pro¬ 
visions of the English law. That dictum runs 
as follows : 

“The liability of the estate to be attached by Credi¬ 
tors on a bankruptcy or judgment is an incident of 
the estate and no attempt to deprive it of that 
incident by direct prohibition would be valid." 

Section 12 , T. P. Act, refers to the transferee 
“becoming insolvent", not “being adjudicated 
'an insolvent". I do not think that this section 
can be restricted to conditions which would 
take effect only on adjudication. Before any 
man can be adjudicated insolvent, he must 
commit an act of insolvency. If property were 
transferred subject to a condition that in the 
event of the transferee committing an act of 
insolvency his interest should cease, it might 
be possible to argue that such a condition 
must take efiect, if at all, before the transferee 
}f adjudicated insolvent. If therefore, the words 
on his becoming insolvent” in s. 12 were to 
be construed as equivalent to “on his being 
adjudicated insolvent”, ifc might be urged that 
such a condition did not make the transferee’s 
interest cease “on his becoming insolvent” 
because the condition would take effect before 
he so became insolvent. Such a construction 
o s. 12 , T. P Act, would obviously produce 
ludicrous results and I do not think that the 
Courts should lightly accept any such con¬ 
struction. Again if property were transferred 
subject to a condition that the transferee’s 

9 > ul ^. c t aso on Presenting a peti- 

™ a v JudlCated ins olvent, I think it 

Sd tot, 8UCh ft 000511100 
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on transfer whereby the interest transferred 
would cease on the happening of an event on 
which tbe transferee is liable to be adjudicated 
insolvent is void. I have already pointed out 
that the condition for forfeiture in Ex. 4 is to! 
take effect if the property covered by that 
document be sold in auction for the debts of 
defendant 20 and such a sale would be an act 
of insolvency on the part of defendant 20 under 

S. 6 (e), Provincial Insolvency Act, and on such 
an act of insolvency defendant 20 would be 
liable to be adjudicated insolvent. I think that 
in the words of s. 12 such a condition would 
make the transferee s interest cease on bis 
becoming insolvent. 

So far I have dealt with this question with¬ 
out reference to any Indian decisions. There 
appears to be no Indian case in which the 
question now before us was directly in issue, 
but I think that the view which I have taken 
on this question and on the meaning of s. 12 , 

T. P. Act, is really supported by authorities 
in India. In 7 Bom. 256 ls a stipulation in a 
lease that the tenant was not to let tbe pro- 
perty be sold, or attached and sold in satis¬ 
faction of judgment debts and that if he did,* 
the landlord might take away the land and 
give it to others for cultivation, was held valid. 
Sir Charles Sargent in the course of his judg¬ 
ment referred to the English law by which, 
in the case of leases, such clauses and clauses 
for re-entry by the landlord in the event of 
the lessee becoming insolvent are valid. He 
then continued : 

“And wo may remark that the abovo rule, as 
regards the insolvency of the lessee, is expressly 
adopted by the concluding words of S. 12, T. P. Act. 
To hold therefore that the clauso in question, which 
is ejusdem generis with a clause which prevents the 
lease from passing to the creditors of an insolvent, is 
not valid as against creditors, would in our opi¬ 
nion, be to draw a distinction in form and not in 
substance." 

Sir Charles Sargent would hardly have used 
these words had he thought that the Indiau 
Legislature in s. 12 , T. P. Act, had adopted 
part of the English rule mentioned by him 
but not the rest. The words must, therefore, 
mean that whereas part of the English rule 
is expressly adopted” by s. 12 , T. P. Act, the 
rest of that rule is adopted by implication. It 
follows that by implication the words of s. 12 , 
T. P. Aot, apply to conditions in transfer 
deeds which provide for forfeiture in the event 
of the property being sold in execution. In 
H C. L. j. 585 21 Mookerjee J. of tho Calcutta 
High Court clearly accepted this interpreta¬ 
tion of Sir Charles Sargent’s judgment when 
he stated at page 587 : 

i£m ' »°v at by Sic 0harlos S"®"* io 7 

w 6 ’. , thougl ? a restriction upon tho right of 
the lessee to have the property sold in oxooutlon of 
a decree against him may bo valid, if there is a 
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covenant for re-entry, such a covenant is invalid in 
the absence of any provision for forfeiture.** 

This passage is followed by a reference to 
three cases, 7 Bom. 262, 20 G Mad. 159 27 and 12 
ALL. 192, 28 but Mookerjee J. made no com¬ 
ment on those three decisions. A reference to 
the report shows that in each of those three 
cases the restrictive covenants in the leases in 
question were held not to apply to sales in 
execution of judgment debts. The reference 
made by Mookerjee J. to these three cases 
seems, therefore, to have no bearing on the 
dictum quoted above which Mookerjee J. 
attributed to Sir Charles Sargent. On a refer¬ 
ence to the judgment of Sir Charles Sargent 
in 7 Bom. 25G 18 I cannot find that he has in 
express words stated that in India a restric¬ 
tive covenant in a lease restricting the right 
of the lessee to have the property sold in exe¬ 
cution of a decree against him would be in¬ 
valid in the absence of any provision for 
forfeiture or re-entry by the lessor. Sir Char¬ 
les Sargent did, however, while referring to 
the English law, mention that in such cases 
“a clause in a lease is valid which gives a right of 
re-entry by the landlord in case the term be taken 
in execution” 


and later at page 262 of the report while 
dealing with the facts of the case before him 
he stated : 


"In the present case it is true that there would not, 
strictly speaking, be a breach of the clause and a 
right of re-entry until the land was both attached 
and sold.” 

I think, therefore, that Sir Charles Sargent 
clearly contemplated that a provision for for¬ 
feiture or a right of re-entry by the lessor was 
essential in India, as in England, to the vali¬ 
dity of such a clause and this justifies the 
dictum quoted above from the judgment of 
Mookerjee J. In a later case of the Calcutta 
High Court, 24 C. L. J. 40, 22 Sir Lancelot 
Sanderson C. J. and Sir Asutosh Mookerjee 
sitting in a Letters Patent appeal from a 
decision of Chapman J. again had to consider 
the validity of a covenant in a lease which 
provided for re-entry by the landlords if the 
land was sold by auction for debts of the 
lessees. In the course of his judgment at the 
foot of page 4G of the report Mookerjee J. 
stated : 


“It is equally plain that a covenant for re-entry by 
the landlord upon an involuntary sale is valid under 
the law of England. This is conclusively established 
by the decisions in (1825) Me. & You. 544 : 29 R.R. 
sag 211 and (1830) 7 Bing. 154. 30 ” 


26. (’83) 7 Bom. 2G2, Tamaya v. Timapa. 

27. (’83) 6 Mad. 159, Subbaraya v. Krishna. 

28. (’90) 12 All. 192, In re West Hopetown Co. 

29. (1825) McClel. <fc You. 644 : 29 B. B. 839, B. 
v. Topping. 

30. (1830) 7 Bing. 154, Davis v. Eytou. 


He then stated : 


“We have also the high opinion of Sir Charles Sar¬ 
gent C. J. in 7 Bom. 256 18 that the same rule is 
applicable in India, although S. 12, T. P. Act, ex¬ 
pressly mentions the case of forfeiture for bankruptcy 
and deos not specifically refer to the case of forfeiture 
for involuntary alienation" 


and he referred to the case in 14 c. L. J. 585. 21 
This shows that Mookerjee J. in 191G saw no 
reason to change the opinion which he had 
expressed in 1911 regarding the real meaning 
of Sir Charles Sargent’s decision in 7 Bom. 
25G. 18 It is quite clear, therefore, that Mooker¬ 
jee J. was clearly of the opinion that a pro- 
vision for forfeiture or re-entry by the lessor 
is essential in India, as in England, to the 
validity of a clause in a lease restricting the 
right of the lessee to have the property sold 
in execution of a decree against him and he 
understood Sir Charles Sargent as having laid 
down the same rule. I would respectfully 
agree with the opinion of Mookerjee J. anti 
bis interpretation of the judgment of Sir 
Charles Sargent. Now in India the necessity 
for a provision for forfeiture and re-entry by 
the landlord in order that a breach of a res¬ 
trictive covenant in a lease may have the 
effect of terminating the lease is secured by 
the last sentence of S. 12, T. P. Act: “Nothing 
in this section applies to a condition in a 
lease for the benefit of the lessor or those 
claiming under him.” Section 31, T. P. Act, 
lays down that: 

“Subject to the provisions of S. 12, on a transfer of 
property an interest therein may be created with the 
condition superadded that it shall cease to exist in 
case a specified uncertain event shall happen, or^in 
case a specified uncertain event shall not happen.” 


f, therefore, a condition or restrictive cove- 
ant in a lease providing that the interest of 
le lessee should cease on the property being 
)ld in execution of a decree for the debts of 
le lessee were not covered by the provisions 
f S. 12, it would be valid under S. 31, T. P. 
ct, even in the absence of any provision for 
irfeiture or re-entry by the landlord on 
reach of the condition or covenant. The 
ecision that a provision for forfeiture or re- 
utry by the landlord is essential in India to 
le validity of a covenant in a lease providing 
iat the lessee’s interest shall terminate on 
ie property being sold in execution of his 
0 bts implies, therefore, that such a covenant! 

covered by the provisions of S. 12, T. 1. 
ct. Section 12 applies not only to leases and 
lust, therefore, cover such covenants or con- 
itions in all transfer deeds whether leases 

r not. 

Referring again to the judgment of Sir 
harles Sargent in 7 Bom. 25 G. 18 where he held 
mt a clause in a lease provid‘i.g for for- 
iiture and re-entry by the landlord in the 
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event of the term being taken in execution is 
ejusdem generi3 with a clause which prevents 
the lease from passing to creditors of an insol¬ 
vent, I would point out that it would bo 
anomalous if the former clause were held 
valid in the absence of a provision for re-entry 
while the latter is not. For these reasons I 
hold that the clause in Ex. 4 now before us, 
which provides that if the property be sold in 
auction for the debts of defendant 20 the 
grant will be forfeited and the property will 
revert to the possession of the grantor, is 
covered by s. 12 , T. P. Act, and is, therefore, 
invalid. It was also urged for the respondents 
that if there had been any forfeiture of the 
grant the plaintiff-appellant had waived his 
right to enforce that forfeiture. As I have 
held that the condition providing for forfeiture 
in Ex. 4 is invalid, I do not think it necessary 
to deal with this matter at length and it is 
sufficient to remark that I agree with the 
learned Subordinate Judge in his findings on 
this point under issue 3 in his judgment where 
he held that the acts of the plaintiff, which 
were relied on in this connexion, did not 
amount to a waiver of any right of forfeiture. 

I also agree to the order regarding costs of 
this Court. 


G.N. 


Appeal dismissed. 
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cera and the Collector of the district in appeal, that 
power is confined to preventing such officers from 
exercising a jurisdiction not conferred on them, or 
compelling them to exercise a jurisdiction which 
they have omitted to exercise. It does not in¬ 
clude a power to compel either of those tribunal* 
to come to a particular conclusion or to substitute for 
their decision, the decision of the Board of Revenue 
even when the Board considers that the decision of 
the subordinate tribunal is wrong in law or in fact. 

[P 180 C 2; P 131 C 1] 

.On the application by tenant in 1939 for reduction 
of rent under S. 112A the Rent Reduction Officer 
reduced the rent from Rs. 520 to Rs. 313. This 
order was confirmed on appeal under S. 112B by the 
Collector. The landlord then moved the Commis¬ 
sioner in revision but he declined to interfere. The 
Board of Revenue was then moved in revision. The 
Board set aside the order of the Rent Reduction 
Officer but itself reduced the rent to Rs. 50,5. The 
only difference between the Board of Revenue and 
the subordinate tribunals was whether the prices of 
produce prevailing in 1939 should be compared with 
the prices prevailing in 189G when the tenant was 
first inducted as tenant (as held by the Board) or 
with the prices prevailing in 1914, when the lease 
was renewed and the rent was increased fromRs 505 
to Rs. 520 (as held by the Rent Reduction Officer) : 

Held that while the difference may be said to 
raise a question of Law it certainly did not raise 
any question of jurisdiction and hence the Board 
could not interfere with the order of the Collector 
confirming on appeal under S. 112B the order of the 
Kent Reduction Officer reducing rent under S. H2A 

(P 131 Cl] 
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holding of 8G bighas odd for a period of nine 
years at a rental of Rs. 505. In 1905 this 
lease was renewed for a further period of nine 
years at the same rental. On the expiry of 
the second lease the land was held over for a 
short period, pending the execution of a fur- 
ther kabuliat which was in fact registered in 
1914, the rent reserved being Rs. 520. In 1939 
the plaintiffs applied for a reduction of this 
rent. The Rent Reduction Officer, on 3lst 
July 1939, reduced the rent to Rs. 34S-S-0 on 
the ground of fall of prices of agricultural 
produce, basing his decision on a comparison 
of the prices prevailing in 1939 with the prices 
prevailing in 1914. An appeal was preferred 
against this decision, and dismissed but the 
landlord moved the Commissioner in revision. 
The Commissioner declined to interfere. The 
Board of Revenue was then moved, and the 
Board set aside the Rent Reduction Officer’s 
order, but itself reduced the rent to rs. 505. 
The Courts below have set aside the Board’s 
order holding that the Board had no power to 
revise the order of the Rent Reduction Officer. 


From the order of the Rent Reduction 
Officer an appeal lay to the Collector of the 
district under S.112B (l). Tenancy Act, which 
declares that the decision in the appeal shall 
be final. The Act itself confers no power of 
revision on any tribunal to which the Collec¬ 
tor of the district is subordinate. Section 189, 
however, empowers the Provincial Govern¬ 
ment to make rules for the purpose of carry¬ 
ing out the provisions of the Act. It is 
noticeable that by cl. (14) of sub-s. (2) of S. 189 
it is specified that the Provincial Government 
may prescribe the authority to whom appeals 
under sub-s. (l) of S. 112B shall lie and the 
procedure to bo . followed by the same autho¬ 
rity in hearing and disposing of such appeals. 
The section does not authorise the framing of 
a rule conferring a power of revision. By 
S. 189A the Board of Revenue, with the provi- 
ous sanction of the Provincial Government, 
is empowered to make rules authorising Reve- 
nue Officers to transfer any suit or other pro¬ 
ceeding from the file of any subordinate officer 
to the file of any other subordinate 'officer. 
But this section too does not empower the 
Board of Revenue to make rules conferring a 
revisional power upon itself or upon any 
other authority. In exercise of its rule-mak- 
ing powers under S. 169 tho Provincial Gov¬ 
ernment has prescribed rules. Rule 2 declares 


'^Except where othewise provided for by law or by 
bese rules, all proceedings and orders o Revenue 
inkers, passed in tho discharge of any duty imposed 
ipon them by or under this Act, shall be subject to 
'he supervision and control of the Board of Revenue, 
thfi nroceedinffs and orders of each Re\enuo 
Officer under this Act shall be subject to the super¬ 


vision and control of the Revenue Officers to whom 
he may be declared by the Board of Revenue to be, 
for the purposes of the Act, subordinate.” 


It was, at one stage of this litigation, con¬ 
tended that the power of supervision and 
control vested in the Board of Revenue by 
this rule includes the power to revise the order 
of a subordinate Revenue Officer. The Pro- 
vincial Government’s rules, however, must be 
consistent with the Act, and any rule inconsis¬ 
tent with the Act must be regarded as ultra 
vires the Provincial Government. The Act 
itself provides a remedy for a person aggrieved 
by an order made by a Rent Reduction Officer 
under s. 112 A, namely, an appeal to the Col¬ 
lector under S. 112B, and declares that the 
decision in the appeal shall be final. In view 
of this provision the contention that a right of 
revision is conferred on the Board of Revenue 
by R. 2 was not seriously pressed before us. 
What was pressed, however, was the conten¬ 
tion that the Board of Revenue has a general 
power of superintendence over Revenue Offi¬ 
cers and is entitled, in exercise of this power, 
to revise all orders of officers subordinate to 
it. In' tho course of a careful and exhaustive 
analysis of the Regulations and Acts on which 
it is sought to base this power, and of the 


decision of the Board itself, Rowland J. arriv¬ 
ed at the conclusion that the Board’s power 
of superintendence did not include the power 
to revise an order of a subordinate Revenue 
Officer whose decision is, by statute, declared to 
be final. It appears that this was the view 
formerly taken by the Board itself in a series 
of cases which, however, have not been consis¬ 
tently followed in its later decisions. It is not 
necessary to deal with those decisions in this 
judgment as they are set out in tho judgment 
of Rowland J- It is sufficient to say that in 
my view the result of those decisions and of 
the observations of Rankin C. J. in GO Cal. G18 1 
is that, where the Legislature, as in the pre- 
sent instance, has declared the decision of a 
particular officer or tribunal to be final, no 
other tribunal is empowered to substitute its 
own decision for the decision of that tribunal. 
Assuming, but not deciding, that tho Board of 
Revenue has the power of superintendence over 
Rent Reduction Officers and the Collector of] 
the district in appeal, that power is confined 
to preventing such officers from exercising a 
jurisdiction not conferred on them, or com¬ 
pelling them to exercise a jurisdiction which 
they have omitted to exercise. It does not 
include a power to compel either of those 
tribunals to come to a particular conclusion 
or to substitute for their decision, the decision 
of the Board of Revenue, e ven when the Boa rd 

1. ( 33) 20 A.I.R. 1933 Cal. 132 : 60 Oil. 618 7143 
I. C. 280, Manmathanath Biswas v. Emperor. 
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considers that the decision of the subordinate 
tribunal is wrong in law or in fact. The only 
difference between the Board of Revenue and 
the subordinate, tribunals in the present case 
was whether the prices of produce prevailing 
.in 1939 should be compared with the prices 
'prevailing in 189C when the plaintiffs were 
first inducted as tenants, or with the prices 
prevailing in 1914. While this difference may 
be said to raise a question of law, it certainly 
does not raise any question of jurisdiction. 
I would, therefore, hold that the case has been 
rightly decided by Rowland J. and dismiss 
this appeal with costs. 

Fazl Ali C. J. —I agree, but I wish to add 
just a few observations. Section 112B, Bihar 
Tenancy Act, provides that an appeal shall lie 
from an order made under s. H2A of any 
officer other than the Collector of a district 
exercising the powers of a Collector to the 
Collector of the district or to any officer 
specially empowered by the Provincial Govern¬ 
ment to hear such appeals, and from an order 
of the Collector of the district to the prescribed 
authority and the decision of the Collector of 
the district or of any officer so empowered or 
of the prescribed authority on such appeal 
shall be final. The Act does not contain any 
provision conferring the power of revising or 
interfering with the appellate order upon the 
Commissioner or the Board of Revenue. The 
absence of such a provision cannot be over- 
looked os the power of interference is expressly 
a number of Acts, some of which only 
S fe J*? d T J 0 here by way of illustration. 

2 ’ 5 9tate3 Partition Act, provides 

™ tSS a u °^ er of a Collector is modified 
r revised by the Commissioner, a further 
appeal shall lie to the Board in cortain cases 
Section 62, Public Demands Recove^yT?' 

mv^ 9 « 14 Pn T deS that the Commissioner may 

by the Collector under 
the Act and the Board of Revenue may reviS 

theVr^M P f Sed by tbe Commissioner under 

and A <w' 3 T° n f » th ° Bengal and also B »har 
and Orissa Land Registration Act provides 

nate to T C 6r by an officer Subordi¬ 
nate to a Commissioner shall be suhieef tr, 

and modification by 

SKES3PKSS 


bered Estates Act (G of 1876 ) provides that all 
orders or proceedings of the Commissioner and 
of the Deputy Commissioner under this Act 
shall be subject to the supervision and control 
of the Board of Revenue, and the Board of 
Revenue may, if it thinks fit, revise, modify 
or reverse any such order or proceeding. 

It is difficult to hold that even though 
S. 112B clearly states that the order of the 
Collector or the prescribed authority on appeal 
shall be final and the Act contains no provision 
similar to those to which I have just now 
referred, the appellate order is open to ques¬ 
tion and may be modified or reversed by two 
higher revenue authorities, namely, the Com- 
missioner and the Board of Revenue. Such a 
view appears to me to be quite contrary to 
the scheme of the Act which obviously aims 
at discouraging further litigation in regard to 
a comparatively simple matter. Rowland J. 
has exhaustively dealt with the contention 
which has been put forward in this Court also 
that the Commissioner and the Board of 
Revenue may successively interfere with the 
order of the Collector in a case covered by 
S. H2B in exercise of the general power of 
superintendence which they'possess under some 
of the old Regulations. All that I wish to say 
is that I was unable to find any clear provision 
dealing with this power of superintendence. 

In the course of the argument reliance was 
placed on s. 29 of Regn. 2 of 1793 and s. 2 of 
Regn. 3 of 1822 . But both these provisions have 
been repealed. Reliance was also placed on 
S. 4 of Act l of 1829, but this section merely 
provides that the Commissioners shall possess 
and exercise within their respective divisions 
the power and authority now vested in the 
Board of Revenue. Assuming, however, that 
tho Board of Revenue as the highest revenue 
authority possesses a power of general superin. 
teudence over the proceedings of subordinate 
revenue authorities, the question will still arise 
whether this power is purely an administrative 
one or is wide enough to enable the Board to 
exercise judicial interference with the orders 
of the subordinate revenue Courts. Prior to 
the enactment of the Government of India 
Act of 1935 the Calcutta High Court had 
developed the doctrine that the term ‘‘superin¬ 
tendence” included the power to interfere judi¬ 
cially with the decisions of an inferior Court 
m those cases 'rthero it was found that that 
Court had acted without jurisdiction or had 
refused to exorcise the jurisdiction with which 
»t was vested or had made only a colourable 
pretence to exercise it. So far as the High 
Courts are concerned, the Government of India 
Act of 1985 has now made clear what is tho 
extent of their power of superintendence over 
inferior Courts. Section 224 enaots that every 
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High Court shall have superintendence over 
all Courts in India for the time being subject 
to its appellate jurisdiction and may do any 
of certain specified things, such as calling for 
returns, prescribing rules, forms etc. Sub¬ 
section (2) of that section states that nothing 
in this section shall be construed as giving to 
a High Court any jurisdiction to question any 
judgment of any inferior Court which is not 
otherwise subject to appeal or revision. Sec¬ 
tion 224 does not apply to the Board of 
Revenue, but had the matter not been covered 
by a number of judicial pronouncements, I 
would have held that the lower of superin¬ 
tendence jossessed by the Board of Revenue 
could be used only for administrative purposes 
and to the limited extent indicated in S. 224 
of the Act so far as the High Courts are con. 
cerned. In any event I am absolutely certain 
that it cannot extend beyond the limits sug¬ 
gested in the judgment of Rowland J. With 
these observations I agree with the judgment 
of my learned brother that this appeal should 
be dismissed with costs. 

G.N. Appeal dismissed. 
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Fazl Ali C. J. and Reuben J. 

B. K. Mitra and another — Appellants 

v. 

Bhajan Lal Chaudhury — Respondent. 

Appeal No. 352 of 1943, Decided on 11th September 
1914, from appellate order of District Judge, Purulia, 
D/- 15th July 1943. 

(a) Limitation Act (1908), Art. 183 — Word 
“revivor" in Art. 183 — Meaning of—Decree- 
Execution of — Order issuing writ of arrest 
against judgment-debtor after notice under 0.21, 
R. 37 (1), Civil P. C., is not revivor of decree 
within Art. 183. 

The decree under execution was passed by the 
Calcutta High Court on 11th July 1930. The last 
execution application was filed on 30th September 
1942 more than 12 years after the date of the decree. 
It was contended that an order dated 9th June 1931 
issuing a writ of arrest against the 
preceded by a notice under O. 21, R. 37 (1), Civil 
I\ C., had the effect of a revivor : 

11 eld that the word “revivor” in Art. M3 had 
reference to the procedure embodied in O. 21, K. 22 , 
Civil P. C. The order dated 9tb June 1931 issuing a 
writ of arrest against the judgment-debtor did not 
constitute revivor of the decree within the meaning of 
Art. 183: 36 Cal. 643, Rel.on. fP 182 C 2; 1 183 C 1] 

(b) Limitation Act (1908), Art. 183-Instalment 

decree_On default of any one instalment decree- 

holder entitled to execute decree for unpaid 
balance—No instalments paid — Decree-holder 
can waive instalments falling due beyond limi¬ 
tation and recover those within twelve years of 
execution application. 

Where an instalment decree provides that on 
default of any one instalment the decree-holder shall 
be ent itled to execute the decree for the whole of the 
unpaid balance and no instalment is paid the'<*<*"*- 
holder can waive the instalments which fell due 


beyond the period of limitation i. e., beyond 12 years 
from the date of the execution petition and can 
recover those which fell due within twelve years of 
the date of the execution application. (P 183 C 2) 

(c) Civil P. C. (1908), O. 21, R. 17—Instalment 
decree — Execution application for recovery of 
whole of decretal amount—Last two instalments 

alone recoverable at date of application _ 

Amendment of application by inserting amounts 
covered by last two instalments allowed but 
more than 12 years after they became due— 
Amendment relates to date of original applica¬ 
tion. 

Where a decree-holder files an execution petition 
to recover the whole of the amount due under an 
instalment decree but only the last two instalments 
were recoverable as having fallen due within 12 years 
of the date of the execution application and the rest 
were barred by limitation the decree-holder can be 
allowed to amend the execution petition by inserting 
the amount of the two last instalments even after 12 
years of the dates when they fell due and the amend¬ 
ment will take effect from the date of the original 
presentation of the execution application : (’35) 22 
A.I.R. 1935 Mad. 161, Rel. on. [P 183 C 2] 

Sudhir Chandra Ghost — for Appellants. 

G. P. Das — for Respondent. 

Fazl Ali C. J. — The question involved 
in this appeal, which arises out of an execu¬ 
tion proceeding, is one of limitation and it 
arises in this way. The decree under execution 
was passed by the Calcutta High Court on 11 th 
July 1930 against one Shib Charan Trigunait. 
The present application for execution has been 
filed on 30th September 1942, in the Court of 
the Subordinate Judge of Dhanbad the decree 
having been transferred by the Calcutta High 
Court to the District Judge of Purulia for 
execution. The application having been made 
more'than 12 years after the date of the decree, 
the execution would prima facie appear to be 
time barred but it has been contended on 
behalf of the appellant-decree-holders that 
there has been a revivor within 12 years as 
contemplated by Art. 183, Limitation Act. In 
support of this argument reference is made to 
an order made on 9th June 1931 by a learned 
Judge of the Calcutta High Court issuing a 
writ of arrest against the judgment-debtor. 
This order was preceded by a notice to the 
judgment-debtor under 0.21 R.37 (l) directing 
him to appear in person and show cause why 
he should not be committed to jail in execu¬ 
tion ot the decree passed against him. It is 
contended that the order of the learned Judge 
issuing the writ of arrest has the effect of a 
revivor. In my opinion, however, this argu-| 
ment cannot be accepted. It was pointed out 
in 36 Cal. 543 1 that when the legislature used 
the term "revivor of judgment” in the Limi¬ 
tation Act of 1871 and 1877, they had in view 
the procedure embodied in S. 216, Civil E. o., 
of 1859 and S. 2 48 of the Code of 1877 and also 

1. (’09) 36 Cal. 543 : 1 I. C. 168, Jogendra Chandra 

Roy v. Shyam Das. 
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the proceedings to revive then current in the 
Supreme Court, which were closely analogous 
to the (English) Common Law Procedure 
Act of 1852. The exposition of the expression 
“revivor’' is so elaborate and complete in this 
decision that I do not think that I can usefully 
add to it and shall content myself with merely 
quoting the following observations of Mookher- 
jee J. with reference to the judicial writ known 
as scire facias which was counter-part of the 
expression revivor as used in the Limitation 


Act: 

"The substance of the matter, so far as wc are 
concerned, may tbereforo be thus stated : A scire 
facias is a judicial writ founded on some matter of 
record and having for its object the prevention of 
undue surprise by interposing itself as a warning 
between judgment and execution wherever a new 
party is to be charged or benefited by such execution, 
whenever such execution is contingent, after judg¬ 
ment, on the existence of certain circumstances to 
be first proved by the party charging; and lastly, 
whenever execution has been delayed beyond the 
specified period (a year and a day under the common 
law) after the judgment was signed, that delay not 
arisiug from the party charged : Bigbamon Judgment 
and Execution, p. 122, Freeman on Execution 
Vol. I, S. 81. 

If now we bear in mind the essential features of a 
writ of scire facias and of the result gained by a 
recourse to it, it is by no means difficult to identify 
it substantially with the procedure embodied in 
S. 248, Civil P. C. # (Corresponding to 0. 21 R. 22 of 
the new Code). The object of this procedure as also 
of the procedure embodied in the corresponding 
S. JIG of the Code of 1859, was to give notice, so as 
to prevent undue surprise to a judgment-debtor when 
more than one year had elapsed between the date of 
Iho decree and tho application for execution or when 
the decreo was sought to be enforced against the 
legal representative of tho party against whom the 
decreo was originally made. It seems to us to be 
fairly obvious therefore that when the Legislature 
used the terms “revivor of judgment 11 in the Limita¬ 
tion Act of 1871 and 1877, they had in view the 
procedure embodied in S. 216 of the Codo of 1859 
and S. 248 of tho Code o! 1877.” 

In my opinion therefore tho order which is 
Irehed upon did not constitute a revivor. This 
view, however, docs not conclude the present 
appeal. The decree which is under execution 
was an instalment decree and after stating 
that the total amount decreed is Rs. 38CG-8-0 
it provides as follows : 

1 wil1 this day Rs. 1,000 
th ? “ ,d 8 «ni of Ba. 3866-8-0 and the afore- 

°i ?*• 250 £or 

*«• 2866-8-0 will bo paid 
20th May 1031. P ^ interest thereon on 

*?&££$[ £ JHSffkifflMS*-* 

the balance of the said of sum offiL 8866 “o°then 
ZESP* **«— thweon^tfj per cent! 

** °° ? oubt fchat the of 

Was to have 1)6611 P aid on the 
date of the decree, namely, on 17 th July 1930 


cannot be recovered and the sum of Rs. 1000 
which was to have keen-paid on 20th May 1930 
cannot also be recovered, but the case is 
different in regard to instalments provided in 
the decree which were respectively of Rs. 1000 
and Rs. 86G odd payable on 20th November 
1930 and ou 20th May 1931. The right to realise; 
these amounts accrued to the decree-holders 
within 12 yearn of the date of the application 
and therefore they were entitled to execute 
this decree for these amounts under Art. 193, 
Limitation Act. Mr. Ghosh who has argued 
this case with great ability, points out that 
there are two impediments in the way of tho 
decree-holders in recovering these amounts. It 
is said that in the first place these amounts 
also became due on 11th July 1930 by reason 
of the last clause in the decree which provides 
that in default of payment of any one instal¬ 
ment the plaintiff will he entitled to execute 
the decree for the balance of the.sum decreed. 
The peculiar feature of this decree is that 
although it purports to have been made on 
llth July 1930, it provides that the first instal- 
ment was payable on 20th May 1930. The 
petition for execution states that no payment 
has been made by the judgment-debtor and 
therefore the whole of the sum of Rs. 8866-8-0 
with interest was payable by him. Mr. Ghosh 
contends that that being so, the right to execute 
the entire decree accrued to the decree-holder 
on llth July 1930 and therefore the decree is 
barred. This view might have been accepted 
at one time, but now it seems to be well 
settled that it is open to the decree-holder to 
waive the earlier instalments which fell due 
beyond the period of limitation. That being 
so, the decree can, in my opinion, be executed 
for the second and the third instalments. 

The second impediment which is said to 
stand in the way of tho decree-holders is that 
in the application for execution the amount of 
which execution is prayed is stated to be 
Rs. 8866 - 8 - 0 . It is contended that the decree 
cannot be amended at this stage and if it is 
to be amended, the application for execution 
must bear the date of the amendment and in 
that case the execution will be barred with 
regard to tho amounts in question. The answer, 
however, is provided by 0.21, it. 17 and the 
liberal construction placed upon it in a series 
of cases—see, for instance, A.I.R. 1935 Mad. 
161 . Mr. Das, who appears for the appellant 
decree-holders has asked us to amend tho 
application for execution by inserting tho 
amounts which are covered by the last two 
instalments, but in my opinion, the application 
should be made to the Court of first instance 


2. (’85) 22 A.I.R. 1935 Mad. 161 : 165 I. 0. 327. 

Desika Gnanosambanda Pandarn, 
Sannadln v. Rang* Bwami Chettiar. 
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and in order to enable him to do so I would 
partly allow this appeal and remit the case to 
that Court for disposal according to law. The 
costs of these proceedings, however, must be 
borne by the decree-holders and must be paid 
by them to the judgment-debtor as preliminary 
to the amendment. The hearing fee in this 
Court is assessed at three gold mohurs. 

Reuben J. — I agree. 

GN - Appeal partly allowed. 
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Manohar Lall and Beevor JJ. 

Col . Maliarajadhiraj Sir Kameshwar 
Singh — Petitioner 

v. 

Nebilal Mistri — Opposite Party. 

Civil Revn. No. 178 of 1944, Decided on 13tb 
September 1944, against order of District Judge, 
Monghyr, D/- 29th November 1943. 

(a) Civil P. C. (1908), S. 35 — Discretion under, 
to award costs—Nature and mode of exercise of 
—Interference in appeal and revision. 

The discretion under S. 35 in the matter of costs 
is a judicial discretion to be exercised in accordance 
with definite principles and where it has properly 
been exercised by the trial Court, the appellate 
Court and the High Court in revision will not inter¬ 
fere with the exercise of that discretion. But where 
a question of principle is involved the High Court 
will interfere in revision with orders for costs : (’30) 
17 A. I. R. 1930 Bom. 24 and (1870) 5 C. P. 172, 
Bel. on. [P 184 C 2] 

(b) Civil P. C. (1908), S. 35 — Discretion under, 
in matter of costs—Extent of—Mode of exercise 
of. 

A very wide discretion is given to the Courts under 
S. 35 in the matter of costs and that discretion ex¬ 
tends not only to the question which party should 
bear the costs of a suit or proceeding or in what pro¬ 
portion but also in many instances to the question 
whether a particular item should be allowed as costs 
of a party and, if so, for what 6um. This is clearly 
recognised by the Patna High Court Rules e. g., 
Part 5, Chap. 1, Section 7, R. 28 (1) and S. 5, 
R. 19 (vi). In practice it will be found convenient to 
keep separate any question regarding the exercise of 
a general discretion given to the Court to determine 
to what extent a successful party should be allowed to 
recover his costs and from whom from any question 
relating to the exercise of the discretion todetermine 
whether a particular item should be allowed as costs 
and,if so,for what sum.No doubt in some cases the same 
circumstances may afford a ground both for disallow¬ 
ing a portion of the costs of the successful party and 
for disallowing a particular item. This will not, how¬ 
ever, affect the principle. [P 185 C 1, 2] 

(c) Patna High Court General Rules and Cir¬ 
cular Orders (Civil) Vol. I Part 5, Chap. 1, S. 10, 
R. 31 (1)—Scope and interpretation of—Subsis¬ 
tence allowance of party or agent for date of 
hearing—Disallowance of, except for definite rea¬ 
sons is not proper exercise of discretion under 
Rule 31 (1). 

In most suits and proceedings the party or his 
agent does attend on a number of days other than 
the date on which his evidence is taken. The mean- 
ingof R. 31 (1) is that the party is not to be granted 
subsistence allowance automatically for all such days 


but only for such days as the Court may direct. 
Where the party himself or his agent is a necessary 
witness in the suit his attendance is essential on the 
date of hearing if on no other date and it is not a pro¬ 
per exercise of judicial discretion under R. 31 (l)to 
disallow the subsistence allowance of the party or his 
agent for that date except for definite reasons : (’23) 
10 A. I. R. 1923 Cal. 315; (’29) 16 A.I.R. 1929 All 
873 and (’25) 12 A. I. R. 1925 Cal. 569, Ref. 

, _ [P 185 C 2] 

(d) Civil P. C. (1908), S. 35—That amount 
claimed as costs is paltry and suit was uncon¬ 
tested if ground for disallowing costs. 

The fact that the amount claimed as costs is pal¬ 
try and that the suit was uncontested is no ground 
for disallowing the item of costs. [P 185 C 1] 

L. K. Jlia and S. P. Srivastava —for Petitioner. 


Beevor J. —This is an application in revi¬ 
sion which relates only to a small item claim¬ 
ed as costs. The petitioner before us instituted 
a rent suit No. 116 of 1943 which was finally 
tried ex parte with other rent suits by the second 
Munsif of Monghyr on 17th May 1943. On that 
date one Shivnandan Prasad, the petitioner’s 
patwari, was examined as the only witness for 
the plaintiff now the petitioner. A bill was 
submitted for the sum of Rs. 3, as travelling 
allowance and subsistence allowance of the 
patwari. This was rejected by the learned 
Munsif without reasons. An appeal was pre¬ 
sented to the District Judge of Monghyr who 
dismissed the appeal holding that, although 
the Munsif had given no reasons, he had 
obviously acted under S. 35 (l), Civil P. C., 
and that he had not made an improper use of 
his discretion. Section 35, Civil P. C., deals 
with the Court’s powers regarding costs, and 
the substantial portion of the section directs 
that costs shall be in the discretion of the 
Court. Where discretion has properly been 
exercised, the appellate Court and this Court 
in revision will not interfere with the exercise 
of that discretion. The discretion given is, 
however, a judicial discretion to be exercised 
in accordance with* definite principles. It has, 
however, been held in many cases that where 
a principle is involved the Court will always 
interfere and entertain review from the deci¬ 
sion of the Taxing Officer: vide A. I. R. 1930 
Bom. 24 l where the English decision, (1870) 5 
C. P. 172, 2 is cited for this proposition—and 
there is no doubt that where a question of 
principle is involved this Court will interfere 
in revision with orders for costs. We were re¬ 
ferred in connexion with this case to the deci¬ 
sion of the Calcutta High Court, 67 I. C. 277, 
where it was held that the successful party in 
a litigation is entitled as against the unsuc¬ 
cessful party, agains t whom costs are award- 

1 . (’30) 17 A. I. R. 1930 Bom. 24 : 54 Bom. 62:122 
I. C. 121, LaDgley v. D’Arcy. 

2. (1870) 5 C. P. 172, Hill v. Peel. 

3. (’23) 10 A. I. R. 1923 Cal. 315 : 67 I. C. 277 r 
Hara Sundar Mazumdar v. Lahabar Singh. 
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ed to recover all proper expenses, including 
travelling expenses incurred by summons of 
witnesses; also to the decision in A. I. R. 1929 
ALL. 873 4 and another decision of the Calcutta 
High Court in A. I. R. 1925 Cal. 569, 5 but 
although there are remarks in the judgments 
in those cases which are of general application, 
they do not afford a complete ground for 
deciding the present case because we have to 
take into consideration the rules framed by 
this Court. 

Part 5, chap, l, High Court's General Rules 
and Circular Orders, Civil, vol. I, deals with 
fees and costs and is divided into nine sec- 
tions. Section i deals with process fees; s. 2 
with the reduction and remission of court-fees; 
S. 3 with other fees including costs of affi¬ 
davits, searching fees and copying charges; 
S. 4 deals with postage, s. 5 with witnesses’ 
expenses, s. c with expenses of commissions 
under o. 2 G, R. 15, Civil P. C., s. 7 with fees 
of advocates and pleaders, s. 8 with mukhtara’ 
fees, and 8. 9 with fees of revenue agents, and 
in the last section appears R. 31 which clearly 
has a general application. The main portion 
of this rule says: “In addition to the fee 
hereinbefore prescribed the successful party 
shall ordinarily be allowed to recover the fol¬ 
lowing charges.” The charges are given under 
three heads and we are now concerned with 
heading no. i which runs as follows: 

The party or bis agent according to the circum- 

sisteneo «fl lndivid “? 1 01M “V be allowed sub- 
aUow , ance according to tho scale prescribed 
for witmases- expenses in R. 19 ante for such dim 
of attendance in Court as tho Court may direct." ” 

There is no doubt that the patwari was the 
agent of the present petitioner for the rent 
suit in question and the petitioner claims that 
under this R. 31 (l) he was entitled to subsis- 
tence allowance for his patwari. The learned 
Ihstrict Judge considered that the Munsif in 
disallowing the petition had obviously taken 

the paltry amount which 

un^r'T^ the faCt thafc the suit wa9 

unamtested. I do not think that these could 
It 1^1 ? f disallowiD 6 ‘tom of 

Si to fhlT \ Very Wid< ’ dis ™tio„ 

given to the Courts under s. 85 Civil P C 
and that discretion extends not only to the 

question which party should bear tk/costs of 

° r in what P~PortTon bul 
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To give one or two examples out of manv T 
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already mentioned which states that the advo- 
cates’ and pleaders' fees shall be in the dis¬ 
cretion of the Court, and then provides a 
scale on which such fees shall ordinarily be 
allowed. Rule 19 (vi) in S. 5 dealing with wit¬ 
nesses’ expenses provides that for witnesses 
following any profession such as medicine or 
law special allowance shall be given accord¬ 
ing to circumstances. Without attempting to 
lay down any hard and fast rule, I think that 
in practice it will be found convenient to keep 
separate any question regarding the exercise 
of a general discretion given to the Court to 
determine to what extent a successful party 
should be allowed to recover his costs and 
from whom from any question relating to the 
exercise of the discretion to determine whe- 
ther a particular item should l>e allowed as 
costs and, if so, for what sum. No doubt in 
some cases the same circumstances may af. 
foid a ground both for disallowing a portion 
of the costs of the successful party and for 
disallowing a particular item. This will not, 
however, affect the principle. 

When the words of R. 31 (l) are considered, 
there may at first appear to be a conflict be- 
tween the words “for such days of attendance 
in Court as the Court may direct” and the 
words in tho main part of the rule “the suc¬ 
cessful party shall ordinarily be allowed to 
recover the following charges,” and, it may be 
suggested, that unless the Court directs that a 
party or his agent shall be allowed subsistence 
allowance for any particular day, the party 
shall not ordinarily be allowed to recover any- 
thing on that account. In my opinion this is 
incorrect. I have no doubt that in most suits 
and proceedings the party or his agent does 
attend on a number of days other than the 
date on which his evidence is taken, and the 
meaning of the rule is that the party is not 
to be granted subsistence allowance automa¬ 
tically for all such days but only for such 
days as the Court may direct. Whore the 
party himself or his agent is a necessary wit- 
f. 8 ®, 1 " th ®, suit liia attendance is essential on 
the date of hearing if on no other date and I 
do not think that it is a proper exercise of 
judicial discretion to disallow the subsistence 
allowance for that date except for definite 
reasons No definite reason has been suggest- 

aUowaiS C ^ f ° rdiSa ° Wing the subs istence 
allowance °f the patwari on the date of hear. 

Mh'hJn these reasons I hold that the learned 

n °; u exer ? ise a judicial discretion 
in disallowing the subsistence allowance of the 

2?“.°“ *5® . c]a 1 te of be^ing. I do not, how. 
e\ er, think that the claim of Rs. 3 was justi¬ 
fied. Prima facie I think that the proper 

Hot) STs ?V Undei \ the P rov ' 3 *ons^of 
R. 19 (a) m S. 5 at p. 13 g of the High Court's 
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I would ordinarily direct that the decree be 
altered in accordance with the above direc¬ 
tions but the petitioner's advocate has made 
it clear that he is not concerned with the 
small sum now in question but merely to es. 
tablish the principle for the future. The 
judgment-debtor has not at any stage appear¬ 
ed to contest the petitioner's claim and was 
not at fault in this respect. It might, I think, 
cause some hardship to the judgment-debtor 
if the decree of the trial Court were now 
varied, and I would, therefore, refuse to vary 
the decree and reject this application subject 
to the remark that, for the reasons already 
given, the learned Munsif did not exercise a 
proper judicial discretion in rejecting alto¬ 
gether the claim for subsistence allowance of 
the patwari. 

Manohar Lall J — I agree. My learned 
brother has shown in detail how the question 
of costs should have been disposed of. In the 
present case the learned Munsif has given no 
indication as to whether he applied his mind 
to decide whether in the circumstances of this 
case the plaintiff ought not to have been 
allowed the costs claimed by him. All that is 
stated in the order is: “The petition for pass¬ 
ing the bill is rejected." It may be that the 
learned Munsif had in mind that the same 
patwari was present on behalf of the plaintiff 
not only in suit No. 11G of 1948 but in a num¬ 
ber of other rent suits, e. g.. Nos. 117, 119, 120, 
121 and 122 of 1943 which were disposed of at 
the same time. The learned Munsif should 
have indicated in the order the reasons which 
led him to refuse subsistence costs to the pat¬ 
wari in this case. 

G.N. Order accordingly. 
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Badri Narain Sahu and another — 

Defendants — Appellants 


v. 

Beni Madho Prasad and another. 
Plaintiffs and others. Defendants — 

Bcspondcnts . 

Appeal No. 1 of 1942. Decided on 22nd Septcm- 
ber 1914, from original decree of Sub-Judge, Saran, 
D/- 13th September 1941. 

(a) Bengal Land-Revenue Sales. Act (7 of 
1868), S. 8 _ Bengal Land-Revenue Sales Ac 
(11 of 1859) s. 33 — Combined effect of — aaie 

certificate granted to auction-purchaser _ Su.t 
by judgment-debtor to set aside sale on ground 
of non-service of notices under Ss^ 5, « 7 of 

Act 11 of 1859 — Suit is barred by S. 8 of Act 

of 1868. . , 4 , . 

Section 8 of Act 7 of 1863 makes it clear that 
after the sale certificate has been granted, the title 


of the auction-purchaser cannot be impeached on 
the ground of non-service of the notices prescribed 
by Act 11 of 1859 ; and the Court is precluded from 
entering into the question whether the notices were 
duly served or not. [P 187 C 2] 


Both S. 8 of Act 7 of 1868 and S. 33 of Act 11 of 
1859 must be given their full effect. The combined 
effect of these two sections is that after the sale 
certificate has been granted the sale is liable to be 
impeached by suit, if it has been held contrary to 
the provisions of Act 11 of 1859, provided that the 
irregularity complained of is not of the kind men¬ 
tioned in S. 8 of Act 7 of 1868. The Legislature in 
enacting the latter section intended to secure the 
title of purchasers at revenue sale, who had already 
obtained the sale certificate, against attack on the 
ground that the requisite notices had not been duly 
served. Accordingly when the sale certificate has 
been granted to the auction-purchaser under S. 28 
of Act 11 of 1859 a subsequent suit by the judg¬ 
ment-debtor to set aside the sale on the ground of 
non-service of notices under Ss. 5, 6 and 7 of Act 
11 of 1859 would be barred by S. 8 of Act 7 of 1868: 
34 Cal. 381 and S. A. No. 892 of 1941, Bel. on ; 11 
Cal. 200 (F. B.). Ref. • [P 1S7 C 2] 

(b) Bengal Land-Revenue Sales Act (ll of 
1859), S. 6 — Non-compliance with S. 6 — Sale 
is not void. 

Non-compliance with the provisions of S. 6 docs 
not render the sale null and void, as not Wing a 
sale under the provisions of the Act : 11 Cal. 200 
(F. B.), Not approved ; 21 Cal. 70 (F. B.), Rel.on. 

[P 188 Cl) 

(c) Bengal Land-Revenue Sales Act (11 of 
1859), Ss. 7 and 26—Non-service of notice under 
_Sale if can be set aside. 


Non-service of notice under S. 7 is no ground for 
setting aside a sale. [P 188 ^ *1 

(d) Bengal Land-Revenue Sales Act (7 of 
1868), Ss. 8 and 5 — Notifications under Ss. 5 
and 6, Bengal Land-Revenue Sales Act 11 of 
1859 are notices within S. 8 of Act 7 of 1868 — 
Effect of S. 5 of Act 7 of 1868. 

A notification which is intended for the public is 
none the less a notice. It is therefore 
say that the notifications under Ss. 5 and 6 of Act 
11 of 1859 which are not directed to any individual 
are not notices within S. 8 of Act 7 of 1868. Sec¬ 
tion 5 of Act 7 of 1868 merely prescribes the mode 
of serving notices which arc directed to some per¬ 
son. It doe? not mean that a notification prescribed 
in Act 11 of 1859 which is not directed to any indi¬ 
vidual is not a notice within the mcAning of S. 8 of 
Act 7 of 1868. [ p 188 ° iJ 

(e) Appeal — Pure question of law. 

A pure question of law can be raised for the first 
time in appeal. 1 

5. N. Dutla — for Appellants. 

B. C. De % Harinandan Singh and S. S. Prasad 
Singh — for Respondents. 

Chatterji J. — This is an appeal by 
some of the defendants first party in a suit to 
set aside a revenue sale. The property in 
question is Tauzi No. 3308/lG, that is to say, 
separate Account No. 16 of Tauzi No. 330S, 
the Saran CoUectorate. This separate account 
belonged as to eight annas share, to tne 
plaintiffs, and as to the remaining eight amias. 
to defendant 2. called the defendant »»nd 
party. The defendant second party having 
defaulted in payment of his share of the rev - 
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line, the separate account was sold under Act 
ll of 1859 on 21st March 1988, and it was pur. 
chased by original defendant 1 , since deceased, 
for its. 2225. There was an appeal by the 
plaintiffs to the Divisional Commissioner 
which was dismissed. Thereupon, the sale was 
confirmed and the sale certificate was granted 
to the auction-purchaser on 23rd November 
1933. The present suit was brought on 22nd 
August 1939 under the provisions of S. 33 of 
Act ll of 1859. The sale was impeached sub¬ 
stantially on the ground that the notices 
under Ss. 5, 6 and 7 of Act ll of 1659 were not 
proclaimed or served in the manner required 
by law, and that in consequence of the mate¬ 
rial irregularities in publishing and conduct¬ 
ing the sale, the property yielding an annual 
gross income of more than Rs. 3000 was sold 
for Rs. 2225 only. 

After the institution of the suit original 
defendant l died and he was substituted by 
four persons who were made defendants 1 , 
l(a), i(b) and 1 (c), called defendants first 
party. The suit was contested by defendants 
l(b) and l(c) on the ground that the notices 
required by Act n of 1859 were duly served 
and the disputed property which was heavily 
encumbered was sold for an adequate price, 
and that, therefore, the plaintiffs did not sus¬ 
tain substantial injury. The learned Subor. 
dinate Judge who tried the suit held that the 
notices under s. 5 that were required to be 
served at the kutchery of the proprietor of 
the estate or at some conspicuous place upon 
the estate and also at the police station were 
not served. He also held that the service of 
notice under S. 7 was not properly proved. 
Thus he held that the sale was held contrary 
to the provisions of the Act. He further held 
that the property was sold for an inadequate 
price. He accordingly decreed the suit. 
Hence this appeal by defendants 1(b) and 1(c) 
The first point raised by Mr. S. N. Dutta 
for the appellants is that the sale being im¬ 
peached only on the ground of non-service of 
notices under Ss 6, 6 and 7 of Act 11 of 1859, 

UQ der the provisions of s. 8 
° ™ not taken 

rate Ob* Mow, but aa it is a puqe ques. 

£“3 isursA rysfi 


any notice in the proceedings under which the sale 
was had at which such person may have pur¬ 
chased.” 

It is clear from this section that after the 
sale certificate has been granted, the title of 
the auction-purchaser cannot be impeached on 
the ground of non-service of the notices pres¬ 
cribed by Act ll of 1859; and the Court is 
precluded from entering into the question 
whether the notices were duly served or not. 
In the present case the sale certificate had al- 
ready been granted before the institution of 
the suit. The sale is impeached on the ground 
of non-service of the notices under Ss. 5 , C 
and 7 of Act 11 of 1859. The suit is, therefore, 
clearly barred under S. 8 of Act 7 of 16GS 
(B. C.). This view is supported by the decision 
of the Calcutta High Court in 34 Cal. 361 1 and 
also the unreported decision of this Court in 
Second Appeal No. 892 of 19-11, 2 decided by 
Harries C. J. and Manobar Lall J. on 30 th 
September 1942. 

It has been argued by Mr. B. C. Do on 
behalf of the respondents that S.,8 of Act 7 of 
1868 (B.c.) must be read subject to S. 33 of Act 
11 of 1859 which provides for suits to set aside 
revenue sales on the ground of their “having 
been made contrary to the provisions of this 
Act." It is said that where a sale is hold with¬ 
out due service of the notices under Ss. 5, 6 
and 7 of Act ll of 1859, it is undoubtedly a sale 
held contrary to the provisions of the Act, and 
if a suit to set aside such sale is held to be 
barred under S. 8 of Act 7 of 1868, the provi¬ 
sions of s. 38 of Act 11 of 1859 will be defeated. 
But both these sections must be given their 
full effect. The combined effect of these two 
sections is that after the sale certificate has 
been granted, the sale is liable to be impeach¬ 
ed by suit, if it has been held contrary to the 
provisions of Act ll of 1859, provided that the! 
irregularity complained of is not of the kind 
mentioned in S.8 of Act 7 of 186 S. It seems 
tnat the Legislature in enacting the latter 
section intended to secure the title of purcha- 
sera at revenue sale, who had already obtain¬ 
ed the sale certificate, against attack on the 
ground that the requisite notices had not been 
duly served. In support of his argument reli. 
ance has been placed by Mr. B. C. De on the 
bull Bench decision of the Calcutta High 
Court m ll cal. 200 s in which it was held by 
the majority that 


Aotll oMRKQ • r UQ lD0 provisions of S. 6 
* * rJiU 1859 13 nofc a morc irregularity, and is n 

to be cured by S. 8 t Bengal Act, 7 of 1868." ' 

2 Sooind A**' 8 ® 1 > Bhawaoi Koer v. Afsal Hubs* 

;.l£«"„^nLh N u 0 ' 892 01 iou ' s * uwi p ^ 
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In that case the substantial ground on which 
the sale was impeached was that the provision 
of s.G that the day fixed for the sale shall not 
be less than 30 clear days from the date of 
affixing the notification in the office was not 
complied with. This was certainly not one of 
those errors in procedure which are intended 
to be cured by s. S of Act 7 of 1SG8. The deci¬ 
sion itself suggests that if there had been a 
mere irregularity of the nature indicated in 
S.8, it could be cured by reason of its provi¬ 
sions. It may be observed that so far as the 
decision lays down that where there has been 
non-compliance with the provisions of S. G of 
Act 11 of 1859, the sale is null and void, as not 
being a sale under the provisions of Act 11 of 
1859, it is opposed to the Privy Council deci¬ 
sion in 20 I. A. 1G5. 4 

It has been also argued that S. 8 of Act 7 of 
16GS refers to service of “notices” and does not 
therefore apply to “notification” required by 
S. 5 or S. 6 of Act 11 of 1S59, because the latter 
Act makes a distinction between “notification” 
which is not addressed to any individual, as 
in those sections, and “notice” which is ad¬ 
dressed to an individual, as in S.7 of the Act. 
The distinction thus sought to be drawn be¬ 
tween the words “ notification ” and “ notice ” 
is wholly unfounded. A notification which is 
intended for the public is none the less a 
notice. In S. 13 of the Act 11 of 1859 we find 
the word “notice” in the following passage: 

“In all such cases notice of the intention of ex¬ 
cluding the share or shares from which no arrear is 
due shall be given in the advertisement of sale pres¬ 
cribed in S. 6 of this Act.” 

Here “notice” is not addressed to any indivi¬ 
dual but is to be given in the advertisement 
of sale prescribed in S. G itself. In the Act 
“notice” addressed to some individual is to be 
found only in S. 7 which provides for notice to 
raiyat. It is well-settled that non-service of 
notice under S. 7 is no ground for setting aside 
a sale. If therefore the suggested distinction 
were tg be accepted, the provisions of s. 8 of 
Act 7 of 18GS would be nugatory, so far as it 
relates to notices prescribed in Act ll of 1859. 
No doubt, S. 5 of Act 7 of 18G8 says: 

“Every notice in and by this Act, or by the said 
Act 11 of 1859, directed to be served, shall be served 
by delivering to the person to whom it may be 
directed.” 

But this section merely prescribes the mode 
of serving notices which are directed to some 
person. It does not mean that a notification 
prescribed in Act 11 of 1859 which is not direc¬ 
ted to any individual is not a notice within 
the meaning of S.8 of Act 7 of 18GS. It will be 
noticed that this section uses the words “re¬ 
quired to be serv ed or posted" and not merely 

4. (’94) 21 Cal. 70:20 I.A. 165 (P.C.), Rajah Gobind 
Lai Roy v. Ramjanam Misser. 


required to be served." It is to be observed 
that S. 1 of Act 7 of 18G8 which is a definition 
section says nothing about “notice”. In the 
view I take, the questions whether the notifi¬ 
cations under ss. 5 and 6 of Act 11 of 1859 
were duly published and whether the plain, 
tiffs sustained substantial injury by reason of 
the alleged non-publication do not arise. But 
as these points have been argued, it will be 
better to record my findings. 

Section 5 provides that the notification 
mentioned therein shall be affixed in five 
places, (l) in the office of the Collector, (2) in 
the Court of the Judge, (3) in the Munsif's 
Court, (4) in the police thana and (5) at the 
butchery of the owner of the estate or at some 
conspicuous place upon the estate. The learn¬ 
ed Subordinate Judge has found that the noti¬ 
fication was not published in places (4) and (5). 
This finding has been attacked on behalf of 
the appellants. His finding with regard to the 
publication of the notification in the other 
three places has not been challenged before 
us. I shall first deal with the publication of 
the notification at the butchery of the owner 
or at some conspicuous place upon the estate. 
The service report Ex. A (8) shows that this 
notification was hung up on the dochara of 
one Nathuni Singh in village Bishunpur Pratap 
and that he attested the report. (After con¬ 
sidering the evidence his Lordship proceeded.) 
The learned Subordinate Judge after consi¬ 
dering all the evidence came to the conclusion: 

“Thus I have grave doubt about the correctness of 
the report Ex. A (8). Even if it be correct and it 
was served at the ‘dochara’ of Nathuni Singh which 
lies in tauzi No. 3306, it is no compliance of the 
provisions of S. 5 of Act 11 of 1859, and, therefore, 
such a service is not valid." 

Upon the materials ion the record, I find it 
difficult to hold that this conclusion is not 
correct. As regards the publication of the 
notification under S. 5 at the police-station, 
the defendants produced a certified copy 
Ex. G of the notification which was sent to the 
police-station for publication. The service re¬ 
port on it is in these words "Sir, Published, 
M.O.S. (Sd.) Illegible.” There is also the seal 
of Parsa P. S., Saran. This report, however, 
has not been proved. Nor has any evidence 
been given that the notification was published 
at the police-station. The learned Subordinate 

Judge says, . 

“such document requires formal proof in order to oe 
taken in evidence. I, therefore, reject the certified 
copy of the report of the police officer about the 
service of the notice at police-station. Thus there is 
no evidence that notice was served at the police- 
station as required by S. 5 of the Act.” 

But the question is, have the plain tiffs 
proved that the notification was not published/ 
It appears that in the evidence adduced on 
behalf of the plaintiffs there is even no specific 
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denial that the notification was published at 
the police-station. Therefore, assuming that 
the report of the Police Officer on Ex. G is 
not admissible in evidence without formal 
proof, the position is that there is no evidence 
on either side about the publication. In order 
to succeed in the suit, the plaintiffs must 
prove that the sale was held contrary to the 
provisions of the Act. The plaintiffs must, 
therefore, fail, so far as the publication of the 
notification under S. 5 at the police-station is 
concerned. 

Coming to S. G, it provides that the notifi- 
cation shall be affixed in two places, (l) in the 
office of the Collector and ( 2 ) in the Court of 
the Judge of the district. The learned Subor¬ 
dinate Judge has found that the notification 
was not affixed in the proper place in the 
Court of the District Judge. (His Lordship 
then considered the evidence and proceeded ) 
The learned Subordinate Judge says : 

/ Educed by the defendauts shows 

that the District Judge has a notice-board where it 
was not served but it was served at the notice board 
near the office of the Nazir. I, therefore, find that 

o? S 6 of "he Act." 01 ' 06 * DOt iD Pr ° per C ° m P' ianCC 

This finding is undoubtedly erroneous. The 
rtazarat is unquestionably a part of the Court 
of the District Judge and the proper place for 
affixing notification such as is prescribed in 
G ° £ Act 11 o£ 1859 is the notice board near 
the Na Z arat an d not the Notice-board near 

untiSf . Ud f 8 ii,as which is “eant fpr 

casework - I* must, there- 
tel d tbftt the notification under s. 6 

2VTJ PU ^ hed J n the Co^t of the Dis 

inthenffi 6 ' T f h ? pu ^, lication of this notification 
n the office of the Collector is not challenged 

plaintiffs queatioQ “ whether the 

S^ ff3 ^ Ve au3fcamed substantial injury by 
reason of the non-publication of the ioWcI 
tion under S. 6 at the butchery of the o^ 

(After'S?® C ?, nSpicu ° us u !>on the estate. 
JJ2525Ff. heev i! dencehis Lordship 

Hre ™ 40 tb ° ?° Urt be l°W £ or recoiSinw 

their costs in the Court lJb 00 entltled to 
in the decree of that Court. ° W &S caIculated 
Shearer J —I agree. 

Appeal allowed . 


Ramchandar Singh—Auction-purchaser 

— Appellant 
v. 

Raghopati Sahai and others — Judgment- 
debtors — Respondents. 

Appeal No. 92 of 1913, Decided on 5th October 
1944, from appellate order of Sub-Judge, Arrah 
D/- 23rd December 1942. 

(a) Civil P. C. (1908), O. 21, R. 63 - Objection 
dismissed — Property sold and purchased by 

stranger—Suit by defeated claimant_Decree- 

holder is necessary party. 

Rule 63 does not specifically provide who should 
be parties to the suit, but the words "the order shall 
be conclusive" clearly suggest that the party in 
whose favour the order has been made in the objec¬ 
tion proceeding* must be impleaded. Since a suit 
under 0. 21 R. 63 is a suit to set aside the order 
passed on the claim petition, the person in whose 
favour the order stands 'must be made a party 
Where the suit is by the defeated claimant, the 
decree-holder in whose favour the order stands 
must be impleaded. It is immaterial whether the 
property has been sold after the dismissal of the 
claim and purchased by a stranger and the suit is 
brought agamst the auction-purchaser: 35 Cal. 202 
(P.C.) and ( 39) 26 A.I.R. 1939 Pat. 138 Bel on- 7 
Cal. 608; ('23) 10 A.I.'S. 1923 Mad. 58; (’27) 14 

593 IF B fV*l' 631 and (>38) 25 A J - K - 19 38 All! 

593 (F.B.), Expl. CP 190 Cl, 2] 

P - C - O.l.R.9- Necessary 

party—Absence of—Suit must be dismissed. 

In applying O. 1, R. 9 the distinction between a 

in**“jnd 7 P. art y , and a Proper party must be borne 
n mind. H no decree can be passed without affect- 

^£, tbo "« bts ° f abs °nt parties, tho suit cannot pro- 
oeed in their absence and should be dismissed- P 99 \ 

9 A.I.R. 1922 Pat. 651, Foil. [P 190 C 2? P1 9 1 C l] 

(e) Civil P. C. (1908), O. 21, Rr. 63 and 92 (Si- 
Latter does not control former. ' • 

Order 21 R. 92 (3) does in no way control tho 
provisions of O. 21. R. 63. 7 (P 192 C l] 

D. N. Varma — for Appellant. 

Brahmdeo Narain — for Respondents. 

Chatterji J.—This is an appeal by defen- 
aant 3 m a suit under o. 2 l, r. 63 , Civil P. C 
against an order of remand made under o. 41 
R. 23 of the Code. The Secretary of State had 
a decree for court-fee passed in a pauper suit 
against defendant 2 . In execution of that 
decree the Secretary of State attached the pro 

perty now in suit . The plaintiff { £ ft 

ThZZ tV°- 21> »* 58 whiflh dismissed. 
The disputed property was then sold at auction 

and was purchased by defendant 3 . Thereafter 

Sec « amllff f o™ ght tbe P r °sont suit. The 
Secretary of State was impleaded as defen- 

dant 11 bu . fc . wben at bearing of the suit it 
appeared that notice under s. so, Civil P C 

has not been served on him, the plaintiff filed 

a petitmn for expunging him from the record- 

which was allowed. Thereupon objection was 
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taken on behalf of defendant 3, the auction- 
purchaser, that the suit was not maintainable 
in the absence of the Secretary of State as he 
was a necessary- party. This objection was 
upheld by the learned Munsif, and the suit 
was dismissed without trial on the merits. On 
appeal by the plaintiff, the learned Subordi¬ 
nate Judge held that the Secretary of State 
was not a necessary party. He accordingly set 
aside the Munsif’s decision and remanded the 
suit for trial on the merits. Hence this appeal. 
The question for determination in this appeal 
is whether the suit can proceed in the absence 
of the Secretary of State. In the plaint, as origi¬ 
nally presented, there was a prayer for con¬ 
firmation or, in the alternative, recovery of 
jossession. The plaint was stamped with a 
court-fee of Rs. 15, but in view of this prayer, 
the stamp reporter demanded ad valorem 
court-fee. Thereupon the plaintiff filed a peti¬ 
tion stating that the suit being under o. 21 , 
R. 03, the court-fee of Rs. 15 paid was suffi¬ 
cient. At the same time the plaintiff asked for 
amendment of the plaint by expunging the 
said prayer which was allowed. As the plaint 
now stands, the substantial relief claimed is 
as follows: 

"That on adjudication of the title of the plaintiff 
and want of title in the defendants the sale by 
auction dated . . .' may be declared illegal, null and 
void and ineffectual and 6et aside by the Court.’* 

Though there is a prayer for setting aside 
the sale, the suit is undoubtedly one under 
O. 21, R. 63. That rule is in these words: 
‘‘Where a claim or on objection is preferred, the 
party against whom an order is made may institute 
a suit to establish the right which he claims to the 
property in dispute, but subject to the result of such 
suit, if any, the order shall be conclusive." 

This rule, of course, does not specifically pro¬ 
vide who should be parties to the suit, but the 
words "the order shall be conclusive” clearly 
suggest that the party in whose favour the 
order has been made must be impleaded. The 
nature and scope of a suit under O. 21, R. 63 
(which corresponds to 8. 283 of the Code of 
1882) was considered by the Privy Council in 
35 I. A. 22. 1 There the question was as to the 
court-fee payable on a plaint in such suit. 
Their Lordships held that such suit is a suit 
to set aside a summary decision or order of a 
civil Court. If a suit under O. 21, R. 63 is a 
suit to set aside the order passed on the claim 
petition, it follows that the person in whose 
favour the order stands must be made a party. 
Where the suit is by the defeated claimant, 
the decree-holder in whose favour the order 
stands must be impleaded. 

The question then arises whether there will 
|be any difference wher e, as in the present case , 

•1. (’08735 Cal. 202 : ~35 I. A. 22 (P.C.), Phul 
Kumari v. Ghanasyam Misra. 


the property has been sold after the dismissal 
of the claim and purchased by a stranger and 
the suit is brought against the auction-pur¬ 
chaser. In such case the person actually 
interested in the property is the auction-pur- 
chaser. The decree-holder who was interested 
in the property in the sense that he had a 
right to attach and sell the property in satis¬ 
faction of his decree has no longer any con¬ 
cern with the property. But he is certainly 
interested in the result of the suit, because if 
the suit is decreed and the sale is set aside, he 
may be liable to refund the purchase-money. It 
has been held by this Court in A.I.R. 1939 Pat. 
138 2 that "a suit brought under O. 21, R. 63 is a 
mere continuation of the proceedings in a claim 
petition.” Therefore, if the suit by the unsuccess¬ 
ful claimant is decreed, the effect of the decree 
will be to place the parties in the same position 
which they would have occupied if the claim 
petition had been allowed in the first instance. 
Thus the rights of the decree-holder will be 
affected by the decree. Again, if the suit is| 
decreed and the sale is set aside, the decree- 
holder who is not a party to the suit will not 
be bound by the decree. On the contrary, the 
order dismissing the claim becomes, after the 
lapse of the one year s period of limitation, 
conclusive as between the claimant and the 
decree-holder. The result will be that after the 
sale is set aside the decree-holder will be free 


to bring the property to sale again on the 
strength of the order dismissing the claim. 
Thus the decree passed in the suit will be in¬ 
effective. In the present case the claim was 
dismissed on 20th December 1937, and the suit 
under 0.21, R. 63 was instituted on 20th Decem¬ 
ber 1938 . The Secretary of State was expung¬ 
ed from the record on 28th November 1941, 
and the suit was dismissed on the preliminary 
<n*ound on 29th November 1941. One year 
having already elapsed from the date of the 
order dismissing the claim, that order has be¬ 
come conclusive as between the claimant and 
the Secretary of State. Therefore, if the suit 
under 0.21.R.63 is decreed, the decree will be 
ineffective as against the Secretary of State. 
No doubt O. 1, R. 9, Civil P. C., provides : 

"No suit sholl bo defeated by reason of the mis¬ 
joinder or nonjoinder of parties, and the Court may 
in every suit deal with the matter in controversy so 
far aTregards the rights and interest of the part.es 
actually before it. M , 

But in applying thi3 rule the distinction be¬ 
tween a necessary party and a proper party 
must be borne in mind. A person is a neces¬ 
sary party if in his absence no effective decree 
can be passed. In 2 Pat. 175 3 it was held by 

2. (’39) 26 A.I.R. 1939 Pat. 138 : 17 P»t.M8 : 

I. C. 983, Mt. Bas Kuer v. Gaya Municipality. 

3. (’22) 9 A. I. R- 1922 Pat. 651 : 2 Pat. 175 . 09 

I.C. 677, Sital Prasad Rai v. Asho Singh. 
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'this Court that if no decree can be passed 
without affecting the rights of absent parties, 
itlje suit cannot proceed in their absence and 
should be dismissed. I have already shown 
that no effective decree can bo passed in the 
present suit in the absence of the Secretary of 
State. He is, therefore, a necessary party and 
in his absence the suit cannot proceed. Mr. 
Brambadeo Narain on behalf of the respon¬ 
dent relies on the cases in 7 Cal. COS,* A. I. R. 
1923 Mad. 58, 5 9 Lah. 167° and I. L. R, (1938) 
ALL. 922/ 

In the Calcutta case 7 Cal. COS* the question 
arose whether a suit under s. 283 of the Code 
of 1882 (now o. 21, R. 63) could lie in the Small 
Cause Court where the property in dispute 
was moveable property and was valued at an 
amount cognizable by such Court. It was held : 

“Section 283, Civil P. C., enables a party, against 
whom an order has been made in execution proceed¬ 
ings, to bring a suit to establish his rights, whatever 
they may be; but it says nothing as to the nature of 
tho suit, or the Court in which it is to be brought 
Whether the party is to sue in the civil Court or in 
the Small Cause Court, depends entirely upon the 

be enforced 1 ” Cla ' m ^ ^ r ' 8ht wbich is 501,8111 to 
On the facts of that case their Lordships said: 

P^intiff) had simply sued the purchaser 
under the execution for his goods or their value, he 
rrnght have enforced his claim as a matter of course. 

and S ha !. Ch0S ? m “ ke both tbe decree-holder 
whlh h tV Udgmen V de ^ t ° r defendttn,s * n the suit, (or 
; h v t , her0 ' v “ c,carI y no occasion, and which was 
« In ““ding this case back, there- 

that’ th« he Small ,C? U3e /Court, we would reoommend 
that the names of the decree-holdcr and judgment- 
debtor should be struck out of the record, th e g plai£ 
iff paymg them costs, which he avows his readings 

Ks cialm T 7 tbe “ pr0Ceed t0 enfore e 

In thdr Lordships’ view if the suit were for a 
declaration of right, it would lie in the civU 

Seth B S th , e ‘ r Lordshi l» nothing as to 
whether the decree-holder was or was not a 

mc^sary party in such suit. This decision 

fm fh ’ Cann ? t 1,6 yarded as an authority 

not ft r ,f 0p0Sltl0n that the decree-holder is 

R. 68 brought^ ffiSiB claimant 

gSSSSsHK 

5 ‘ ( J 23) 10 A.I.R. 1928 Mad. 68 • 70 T n tco c* 
waya Mudaliar v. KandaRAm^ x* * *^8, Sub- 

* 1 178 * *» 


both the defendants. The decree-holder and 
the auction-purchaser filed a common appeal 
and the trial Court’s judgment was reversed 
although one of the appellants was dead at 
the time of the appellate judgment and his 
legal representatives had not been brought on 
the record. In the High Court it was contend¬ 
ed that the appeal had abated, that the Court 
had no power to pass a decree in favour of 
the deceased appellants and the decree was a 
nullity. Spencer J. overruled this contention 
on the ground that under o. 41, R. 4, Civil 
P.C., an appellate Court has power to reverse 
a judgment in favour of a deceased defendant 
as regards the whole of the plaintiff’s claim 
and not only as regards that part of it in which 
the surviving defendant was particularly inte¬ 
rested. Ramesam J. agreed with Spencer J. 
but he further held, relying on the above Cal¬ 
cutta case 7 Cal. 60S, 4 that tbe decree-holdcr 
was not a necessary party to the claimant's 
suit. With all respect, I do not agree that the 
Calcutta case is an authority for this propo¬ 
sition. 

In the Lahore case 9 Lah, 167° the claimant's 
suit was against the decree-holder as well as 
the auction-purchaser. The auction-purchaser 
had taken possession but the suit was brought 
for a mere declaration. The decree-holder 
was a bank which had gone into liquidation 
by the time the suit was brought and the 
liquidator as representing the bank was im¬ 
pleaded. Subsequently the liquidation pro¬ 
ceedings having terminated, the name of the 
bank was struck off from tbe record. On be¬ 
half of the auction-purchaser the objection was 
taken that the suit for a mere declaration was 
not maintainable as it was open to the plaintiff 
to sue for possession. This objection was up. 
held by the trial Court and the suit was dis 
mr^ed On appeal to the High Court their 
Lordsh^setasidethetriai Court’s decision, 
holding that the suit which was brought under 
o. 21 r. 63 was maintainable. One of the 
contentions raised on behalf of the respon¬ 
dent was that the suit could not be treated as 
a suit under o. 21 R. 63 inasmuch as the 
decree-holder had ceased to be a party. This 
contention was disposed of by Agha Haider J 

with whom Tek Chand J. agreed, in the 
following words:. 


192B Mol k ! ma J refer a recent case, A. I R 
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There was no discussion of the point, and 
having regard to the actual decision this 
observation seems to be an obiter. In the 
Allahabad case 1 . L. R. ( 193 s) all. 922 t the 
question for consideration by the Full Bench 
was whether a decree-holder whose decree was 
satisfied by the sale of some property which 
was confirmed under o. 21 R. 92 was entitled 
to re-open the matter by an application for 
further execution where as a result of a decree 
passed in a suit under o. 21 R. 63 a part of 
the property was held to belong to a third 
party. The Full Bench held : 

“As regards a decree-holder who has purchased at 
the auction sale in.execution of his decree, his 
rights are limited to those granted bv the Civil Pro¬ 
cedure Code in 0. 21 Rr. 91 and’92, and if the 
auction sale is confirmed, that becomes res judicata 
between him and the judgment-debtor and he can¬ 
not re-open the matter by the mere application for 
further execution or by any other means unless he 
can get the order confirming the sale set aside.*' 

This decision implies that if the sale is set 
aside, the decree-holder will be entitled to 
apply for further execution. In the present 
suit there is a prayer for setting aside the 
sale, and if the suit were decreed and the sale 
set aside, the decree-holder would be entitled 
to apply for fresh execution if he were to be 
held liable to refund the purchase money. 
But in order that the decree-holder may be 
bound by the decree that may be passed in 
the suit, he must be a party to it. The view 
I take, namely, that the decree-holder may 
be liable to refund the purchase money, if the 
suit is decreed and the sale is set aside, is in 
no way inconsistent with the Full Bench 
decision of this Court in 15 Pat. 309 s in which 
it was held that the decree-holder, if he 
purchases the property cannot successfully 
maintain an application for the revival of the 
execution proceedings on the ground that the 
3ale has not in fact satisfied his decree to the 
extent of the sale price unless he gets the sale 
set aside by applying under o. 21 , R. 91. In 
that case the decree-holder, after the confirma¬ 
tion of the sale, made a fresh application for 
execution of his decree on the ground that 
the property which he had purchased had 
previously been sold in execution of a rent 
decree. Dhavle J. who delivered the Judg¬ 
ment of the Full Bench in which Courtney 
Terrell C. J. and Agarwala J. concurred, 
based his decision mainly on O. 21, R. 92 sub¬ 
rule (8) which provides: 

“No suit to set aside an order made under this 
rule shall be brought by any person against whom 
such order is made." 

But this sub-rule does in no way control the 
provisions of O. 21, R. G3. If the sale is set 

8 . (-36) 23 A. I. R. 1930 Pat. 97: 15 Pat. 308: 160 
I. C. 1049 (F. B.), Surendra Kumnr Singh v. Sri- 
chand Mabata. 


aside in a suit under o. 21, R. 63, the same 
consequences, in ray opinion, will follow as if 
the sale had never been confirmed. In 2 Pat. 
S29 9 it was held that o. 21 is not exhaustive 
of the procedure for setting aside an execu- 
tion sale. In that case the suit was brought 
by a third party against the auction-pur- 
chaser, who happened to be the decree-holder, 
and the judgment-debtor for a declaration of 
his title to the property and for possession, 
and the suit was decreed. It was held that 
the effect of the decree in favour of the third 
person was to set aside the execution sale and 
revive the decretal debt, and that no formal 
order setting aside the sale was necessary. 
This decision was referred to in the said Full 
Bench case, 15 Pat. 308, 8 and was^distinguished 
but not overruled. In my opinion the decision 
of the learned Munsif was .correct. I would, 
therefore, set aside the decision of the learned 
Subordinate Judge and restore that of the 
Munsif. In the circumstances, I would make 
no order for costs in this Court or in the 
lower appellate Court. 

Shearer J.— I agree. 

r.k. _ Appeal allowed. 

9. (’24) 11 A. I. R. 1924 Pat. 273: 2 Pat. 829: 76 
I. C. 927, Radha Kisbun Lai v. Kashi Lai. 
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Varma and Shearer JJ. 

Slieosaran Singh and others — 

Appellants 

v. 

Amla Co-operative Credit Society, Ltd., 
Gaya and others — Respondents. 

Appeal No. 139 of 1942, Decided on 5th October 
944, from appellate decree of Sub-Judge, Gaya, D/- 
ith November 1941. 

* Transfer of Property Act (1882 as amended 
n 1929), Ss. 82, 92, 95 and 100 — Co-mortgagor 
laying requisite amount to set aside sale in 
ixecution of mortgage decree—Suit on mortgage 
>ond barred—Co-mortgagor can sue for contri- 
lution and acquire charge on other co-mortga- 
;or's shares. 

Under the Act as amended in 1929, a co-mortga- 
•or r«leeming a simple mortgage, and suing the 
ither co-mortgagors for contribution, may either 
tand on the mortgage he has redeemed if he can, 
ir, if he cannot, may rely on a charge. (P 195 C 2J 

Where therefore a co-mortgagor in order to set 
iside the sale in execution of the mortgage decreo 
»ys the requisite amount and gets the sale set aside, 
luch co-mortgagor becomes an equitable assignee of 
he mortgage bond, but if the suit on the mortgage 
Kind is barred, he can sue for contribution the 
ither co-mortgagors and obtain a charge on their 
ihare. However he is not entitled to recover any 
ihare of the sum paid as statutory compensation, 
.or is he entitled to interest prior to the date of the 

nstitution of the suit: (’22) 1poll 
Foil.; (’31) 18 A.LR. 1931 Cal. 251 (F.B ) and (21 
i A I R 1921 Cal. 166, Expl. and Not foU., (39) 
26 A.I.R. 1939 Pat. 375 and (’43) 30 A. I. B. 1948 
Pat. 305, Doubted; Case law discussed. [P 196 C lj 
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Brahmadeo Narayan — for Appellants. 

Oirjanandan Prasad and O . G. Bauer ji — 

— for Respondents. 

Shearer J. —This second appeal, which is 
by certain of the defendants, arises out of a 
contribution suit. The plaintiff in the suit is 
a co-operative society, and purchased, at a 
sale in execution of an award, a 2 annas 
8 pies interest in a revenue-paying estate. This 
was part of a larger property, which belonged 
originally to the defendants and certain rela¬ 
tions of theirs against whom the award had 
been obtained. All these persons were, at the 
time the award was made, or, at all events, 
at the time when the transaction which led 
ultimately to the making of the award, took 
place, members of a joint family. Subse¬ 
quently, there was a partition, and, at this, 
the property, with which we are now concern, 
ed, was allotted to the contesting defendants. 
The sale in execution of the award took place 
in 1931. The property sold and the rest of the 
property, of which it then formed part, had, 
in 1914, been mortgaged, the due date for the 
payment of the mortgage money being 18 th 
June 1915. A suit was instituted on the basis 
of this mortgage and a preliminary decree ob¬ 
tained on 24th September 1927. This decree 
was made final on 15th December 1958; but, 
for some reason or other, there was delay in 
putting it into execution. It was not until 1986 
that the mortgaged property was sold, by 
which time the plaintiff had, as I have already 
said, become the owner of a moiety of the 
equity of redemption. The sale took place on 
27th January 1936 and on 26th February 1936 
the plaintiff paid into Court the decretal 
amount together with the statutory compensa. 
tion, and had the sale set aside. On 25th Feb. 
ruary 1939 that is, within a period of three 
years, the plaintiff instituted the present suit 
and claimed to recover from the defendants 
one-half of the amount he had paid into Court 
together with interest from the date of pay. 
ment. The plaintiff further claimed that, by 

reaS °m P r0V ^ s * 0Ils contained in ss. 82 and 
100, T. P. Act, the amount due to him was 
liable to be charged on the moiety of the pro. 
perty originally mortgaged, of which the con- 
testing defendants were now the sole owners. 
The suit was decreed by the Courts below, 

££ Z “Z 9 ft6 “““"s dotod “ nls 

Plaintiff made the payment, on 

da h nte anrnT 3 b u 081130 0f aotion> the def6n - 
dants and himself were co-ownera of a pro. 

JJS which, had been sold in execution of a 

-* 0 " 8 - ? 7 “^“8 the payment 
.which he did, the plaintiff recovered the pro- 

H?* ? 6f ® ndanta m well as for him. 


Courts of Equity have, for long, applied the 
principle embodied in the maxim “qui sentit 
commodum, sentire debet et onus," or he who 
enjoys the benefit must also share in the bur- 
den. The co-owner, who had, by his action, 
preserved the property, was entitled to re¬ 
cover a proportion of the sum he had expen. 
ded from his co-owner and the amount due to 
him was made a charge on the interest of the 
co-owner in the property, the reason for this 
being that cases might occur in which the 
amount spent for the preservation of the pro¬ 
perty was more than it was worth, and, in 
such an event, the co-owner ought to be at 
liberty to relinquish his interest and not to be 
made personally liable for the excess. These 
broad equitable principles are embodied in 
Ss. 82 and 100 , T. P. Act. Under S. 82, when 
property subject to a mortgage belongs to 
several co-owneis, the several portions in pos- 
session of each must contribute proportion¬ 
ately to the mortgage debt. It follows that, 
when one of several co-owners pays off the 
entire mortgage debt, a charge arises by ope¬ 
ration of law in his favour on the portions of 
the property belonging to his co-owners who 
have paid nothing but have been benefited by 
his payment. Such a charge cannot obviously 
arise unless and until one of a number of co¬ 
owners has paid the entire mortgage money 
or more than his share of the mortgage 
money. Only in such a contingency is it pos. . 
sible to say that any particular portion of the 
mortgaged property is liable for an ascertain¬ 
able sum of money which is less than the 
amount secured by the mortgage.. In other 
words, the period of limitation in a suit by 
one co-owner for contribution against his 
other co-owners is 12 years from the date on 
which he made the payment to the mortgagee. 

It is conceded that, prior to the amend¬ 
ment of the Transfer of Property Aot in 1929 , 
the plaintiff would have been at least in no 
worse a position than this, that is, he would 
at least have been entitled to a decree for the 
excess he had paid, the amount to be charged 
on the portion of the mortgaged property 
whioh now belongs to the defendants. It is 
however contended that, in consequence of the 
amendment then made in the Act, this remedy 
has been taken away from the plaintiff, and 
he now has no remedy except, perhaps, a 
right to sue the legal representatives of some of 
the original mortgagors who are dead and as 
against them to obtain an ordinary money 
decree. In order to understand how such an 
argument came to be advanoed, it is neces¬ 
sary to explain that, although in the plaint it 
was alleged that the plaintiff had a charge 
under ss 82 and loo, T. P. Aot, and a decree 
for sale subject to the charge" was asked for, 
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it bad also been alleged, more or less inci¬ 
dentally, in the plaint that the plaintiff "had 
been subrogated to the position of the mort¬ 
gagee of the aforesaid mortgage bond, dated 
18th June 1914, so far as one-half of the said 
amount is concerned.” Possibly, in conse- 
quence of this, it was assumed in the Courts 
below that the plaintiff' was relying on ss. 92 
and 95, T. P. Act, as it now stands, and was 
suing as an assignee in equity of the mortgage 
which he had redeemed. 

On behalf of the defendants it was conten¬ 
ded that his right to sue in that capacity was 
barred by limitation, the jieriod for such a 
suit being 12 years from the date fixed in the 
mortgage bond for the repayment of the 
mortgage money, which, as I have said, was 
18 th June 1915. For this reliance was placed 
on tho decision of Das and Coutts JJ. in l 
Pat. 780. 1 For the plaintiff, it was contended 
that limitation ran either from the date of 
the payment or from the date fixed for pay¬ 
ment in the mortgage decree, and reliance 
was placed on two decisions of Chatterji J. in 
one case, 18 l’at. 342, 2 sitting with Khaja 
Mohamad Noor J., and in the other, 22 Pat. 
187, 3 with Meredith J. The learned advocate 
for the appellants invited us to say that the 
subsequent two decisions were at variance 
with the earlier decision and that the point 
now requires further consideration by a larger 
. bench. One of these cases was a case of con- 
ventional subrogation and the other two were 
cases in which a puisne mortgagee had paid 
off a prior mortgage and claimed that he was 
subrogated to the rights of this prior mort¬ 
gagee. None of them was a case, in which 
one of several co-owners or co-mortgagors had 
recovered property which had been sold in 
execution of a decree passed in a suit on the 
mortgage. Nevertheless, the question of limi¬ 
tation and the correctness of these decisions 
would have arisen if the plaintiff had asserted 
any right of priority over the holder of a 
second mortgage created before he himself 
purchased an interest in the equity of redemp¬ 
tion, or over a purchaser of a portion of the 
property for value and without notice of the 
charge he claims. This, however, is not the 
position, and it is apparently sufficient for the 
plaintiff if he is given a decree for money and 
a mere charge on the property. That being so, 
it is not necessary for us to consider whether 
there is a conflict between the earlier and the 
later decisions of this Court. For my own 
part, however, I must say that, as at present 

i 7T 7 22) 9 A. I. It. 1922 Pat. 499 : 1 Pftt. 780 : G8 
I C 707, Sibanand Misra v. Jagmoban Lall. 

2. * (’39) 2G A. I. B. 1939 Pat. 375 : 18 Pat. 342 : 
183 I C. 400, Kamlapati Devi v. Jageshar Dayal. 

3. (*43) 30 A. I. B. 1943 Pat. 305 : 22 Pat. 187 : 
211 I. C. 334, Babu Lai Bay v. Bindbyachal Rai. 


advised, I entertain some doubt as to the 
soundness of some of the reasoning by which 
the two later decisions are supported. 

So far then as this second appeal is con¬ 
cerned, the question that arises is whether, as 
a result of the amendment made in the Trans¬ 
fer of Property Act in 1929, the plaintiff did 
not, when he made the payment into Court 
which he did, obtain, by operation of law, a 
charge on the property of the defendants. Put 
in a nut shell, the argument is that the right, 
which, prior to 1929, he would have admitted¬ 
ly had to a charge, was taken away from him, 
and, instead, there was given to him a right 
to sue as a subrogee or as an assignee in 
equity of the mortgage which he had re¬ 
deemed. This argument was based, in tho 
main, on an observation of Rankin C. J. in 
58 Cal. 1167. 4 At p. 1175 of the report, Ran¬ 
kin C. J. said this : 


“It may here be observed that S. 95, T. P. Act, 
bas, by Act 20 of 1929, been amended in such a 
way that Ss. 92 and 95, as they now stand, make it 
clear that tbe right of tbe co-mortgagor redeeming 
is tbe 'same right as the mortgagee whose mortgage 
be redeems may have against tbe mortgagor.* In 
effect, therefore, tbe decision in Rajkumari's case 5 
is now statute law." 

The Full Bench, over which the learned Chief 
Justice was presiding, had, it should be ex¬ 
plained, been constituted to consider the cor¬ 
rectness of the decision in 25 C. W. N. 283. 6 
In that case, which was decided in 1920, tho 
facts were similar to those with which we 
have to deal here, namely, a co-mortgagor, 
who had paid off the entire mortgage money, 
had sued the other co-mortgagors for contri¬ 
bution, and the suit had not been brought 
until the expiration of more than 12 years 
after the due date fixed in the mortgage bond 
for the payment of the mortgage money. 
Chatterji J., in the decisions to which I have 
referred, took the view that these observations 
of Rankin C. J. must be regarded as obiter 
dicta, and it is, I think, probable that, in 
making them, Rankin C. J. was not consider¬ 
ing at all the point of limitation with which 
Chatterji J. had to deal. In any case, assum¬ 
ing that Rankin C. J. was endorsing the 
broad general proposition that a subrogee, 
being an assignee in equity of the mortgage, 
must sue within the period prescribed for a 
suit on the mortgage bond, it does not follow 
that a co-mortgagor, w’ho has redeemed a 
mortgage, must stand on his rights, if any, as 
a subrogee, and has, apart from that, no other 
right whatever. It is clear that the object of 
the Legislature in inserting S. 92 in the^A ct 

4. (’31) 18 A. I. R. 1931 Cal. 251 : 58 Col. 1167 : 
130 I. C. 889 (F. B.), Umar Ali v. As mat All. ^ 

5. (’21) 8 A. I. R. 1921 Cal. 166 : 57 L C. 868 . ^ 
C. W. N. 283, Rajkumari ^Devi v. Mukundolal 

Bandopadhyaya. 
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was to give the redeeming co-mortgagor pri¬ 
ority over mortgages created by any of his 
co-mortgagors on the property subsequent to 
the mortgage he had redeemed. Whether or 
not he had such a priority under the Act, as 
it stood prior to 1929, was a point which was 
open to doubt and on which there had been 
conflicting decisions. Subrogation is, as a rule 
an additional remedy, the subrogee beiDg re¬ 
garded as an assignee in equity of the security 
as still subsisting, although, in law, it has 
been extinguished, and to sue on it as one of 
the means open to him to recover the money 
which is due to him. This was clearly recog¬ 
nized by Das J. iu l Pat. 780 1 in which the 
plaintiff was given a money and not a mort¬ 
gage decree, it being held that, while a suit on 
the mortgage was barred by limitation, a suit 
for contribution was not. It is true that, in 
that case, the sum decreed was not made a 
charge on the property of the defendants ; but 
although this was not stated, the reason would 
appear to have been that the defendants were 
personally liable. As I have already pointed 
out the reason why in cases in which property, 
subject to a mortgage, has passed into the 
hands of several different persons, and one of 
these pays off the mortgage, the sum, which 
he has paid in excess of his own share, is 
made a charge on the interest in the property 
of his co-owners is that the amount which the 
latter or some of the latter may thus owe him 
may be greater than the value of their interest, 
and, therefore, they ought, in fairness to be 
allowed to part with their property instead 
of paying it: see Freeman oh Co-tenancy and 
Partition, para. 176. Section 95 , T. P. Act, as 
>t stood prior to 1929, was enacted to meet the 
case of a co-mortgagor who having redeem- 
ed a mortgage by conditional sale or a usu¬ 
fructuary mortgage, obtained possession of 
the mortgaged property. It enacted that he 
shouid have a charge on the share of each of 
the other co-mortgagors in the property for 
his proportion of the expenses properly in- 

“ ? deemiDg and obtaiQ ing Posses- 
aiom Attempts were made from time to time 
so to construe the section as to deprive a re. 
deeming co-mortgagor of any right to a 
charge in cases where the mortg^e was a 
simnJe one and possession did not pL Tn the 

dempuS. But 

oWtoUnta the words 


S. 95, which was most inavtistically drafted, 
purported, by implication, to take away from 
a co-mortgagor, redeeming a simple mortgage, 
a right to contribution and a charge on the 
property which was expressly conferred by 
ss. 82 and 100 of the Act. In order to give 
such a co-mortgagor a charge, it is not neces¬ 
sary to go beyond these sections. Section 95 
had to be inserted in order to give a co-mort¬ 
gagor redeeming a usufcuctuary mortgage a 
charge on the property, not merely for the 
excess of the mortgage money which be had 
paid, but for the expenses which he had in¬ 
curred in recovering possession of the property. 
The wording of the sections as they stood in 
the old Act is, I think, sufficient to leave no 
doubt on this point; but, if authority is need, 
ed for the view I take, I may refer to the ob¬ 
servations of Bannerji J. in 26 all. 407 7 at 
pp. 448-44 and to the observations of Richards 
C. J. in S3 ALL. 70S 8 at p. 716. Sections 82 
and 100 of the Act as they now' stand, are not 
precisely ihe same as they were in the Act 
prior to 1929, hut such alterations as have been 
made in them do not affect this particular mat¬ 
ter. If Ss. 82 and 100, as they stood prior to 1929 
and os they stand now, give to a redeeming co- 
mortgagor in the position of the plaintiff a right 
to a charge, what is the result of the removal 
from the Act of the old S. 95 and the inser¬ 
tion of the new Ss. 92 and 95 ? Is it not that, 
under the Act as it now stands, a co-mortga- 
gor redeeming a simple mortgage, and suing 
the other co-mortgagors for contribution, may 
either stand on the mortgage he has redeemed 
if he can, or, if he cannot, may rely on a 
charge. If he cannot stand on his mortgage 
as a suit on it is barred by limitation, he may, 
lose his priority as against some subsequent 
mortgages but he does not lose his right to 
have the property sold. The learned advocate 
for the appellants endeavoured to meet this 
point in two ways. In the first place, he invi¬ 
ted our attention to certain observations of 
Rankin C. J. in 58 cal. 1167 4 and suggested 
that these support his view that the existence 
of a right of subrogation side by side with a 
right to a charge was impossible. What the 
learned Chief Justice there said was this: 

Here the difficulty is that the statute which by 
&74 am a thu zight - at subrogation to a puisno 
£&*£££ ‘n* co - mo ' t « a « or something dolibe- 
t- He ““y 1,6 ^thy of all possiblo 

Sr But think that a ohar e° isEiffi. 

tLT? i d ° aS i Dmlter of “^ruction to 

worth y man have both. And when tho 

T nts u redeem him ho mu3t 

,\ tU .. ry . Charge but tho original ®ort- 
thfreof’!" in h ° Ut ° ry P 0 ™ 4 itom ‘ho due dato 

*Saran! 26 40/> lbn Utt6an v ' Bri jbhukan 

“hS b«£L 748 ■ 11L °- 145 > T. 
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It is, I think, quite clear that the learned 
Judge was construing s. 95 of the Act as it stood 
prior to 1929, and not laying down any broad 
general proposition that a right of subroga¬ 
tion with its ancillary right to priority over sub. 
sequent encumbrances, and a right to a charge 
without any such right of priority, could not 
co-exist. As I have already said, a right of sub¬ 
rogation is, as a rule, an additional right given 
by equity to a creditor to enable him the 
more effectively to realize his debt. Secondly, 
the learned advocate relied on the words “and 
the transaction does not amount to a mort¬ 
gage” which occur in S. 100. The plaintiff, 
he said, when he paid the amount due under 
the decree into Court and had the sale set 
aside, acquired the rights of the mortgagee. 
It is true that he became an assignee in equity 
of the mortgage bond, but if a suit on the 
mortgage bond was barred by limitation, the 
security was worthless and had become a 
mere scrap of paper. Apart from this, the 
words on which reliance is placed have to be 
read with the words “by act of the parties” 
and not with the words “by operation of law,” 
as pointed out by Rankin C. J. in 53 Cal. 1167. 4 
The plaintiff, as I have said, asked in his 
plaint for a decree for money to be realized 
by the sale of that portion of the mortgaged 
property in the possession of the defendants, 
and to such a decree he is, in my opinion, 
entitled. He did not sue primarily as a sub¬ 
rogee, and the point of limitation, that has 
been argued at such length, and, if I may say 
so with much ability, does not, properly 
.speaking, arise. On one small point, the Courts 
below were in error. The plaintiff is not en¬ 
titled to recover half of the sum of Rs. 140 
which he paid as compensation, nor is he en¬ 
titled to interest prior to the date of the insti¬ 
tution of the suit. To this extent the appeal 
must be allowed, and the decree of the Courts 
below varied. But, as the appellants have 
substantially failed, they must pay the res- 
pondents their costs in this Court. 

Yarma J. —I agree. 

It.K. Decree varied . 

A. I. R. (32) 1943 Patna 196 

Chatterji and Shearer JJ. 

Chaudhury Mohammad Bux 

Defendant—Appellant 
v. 

Chaudhury Zahrul Haque and others , 
Plaintiffs and others Defendants — 
Bespondeyits . 

Appeal No. 95 of 1942, Decided on 21st Septem¬ 
ber 1944, from original decree of Addl. Sub-Judge, 
Pumea, D/- 30th April 1942. 

(a) Interest—Wrongful detention of money — 
Interest before suit when may be allowed. 


In the absence of any usage or contract, express 
or implied, or of any provision of law to justify the 
award of interest for the period before the institu¬ 
tion of the suit, interest for that period cannot be 
allowed for the wrongful detention of money : (’381 
25 A.I.R. 1938 P. C. 67 and (*33) 20 A. I. R. 1933 
Pat. 196, liel. on. [P 199 c 1] 

(b) Principal and Agent — Liability of agent 
for interest on amount realised by him for use 
of principal — One of cosharers appointed mut- 
walli and authorised to collect debts due to 
cosharers and distribute them among cosharers 
according to their shares — Suit by cosharers 
against mutwalli to recover their share of amounts 
realised by mutwalli — Mutwalli held agent of 
plaintiffs—Liability of mutwalli for interest. 

There is nothing in Ch. 10, Contract Act, which 
deals with “agency" to support the claim of interest 
by the principal against the agent in respect of 
amount received by the agent for the use of his 
principal. Under the English law which may be 
guide when the Contract Act is silent no agent is 
liable to pay interest upon money received by him to 
the use of his principal, except where he receives or 
deals with the money improperly, and in breach of 
his duty or refused to pay it over to the principal on 
demand : (1867) 2 Ch. A. 488, Bel. on. 

CP 198 C 2] 

The cosharers who were the members of a Maho- 
medan family executed a deed by which one of them 
was appointed a mutwalli and was authorised to 
collect the debts due to the family and distribute the 
same among the cosharers according to their shares. 
No provision was made for the payment of interest. 
The mutwalli having failed to make the payments 
the executants cosharers brought a suit against the 
mutwalli to recover the amounts that may be found 
due to them out of the realisations made by the 
mutwalli. The plaintiffs also claimed interest on the 
amounts sought to be recovered : 

Held that (1) the position of the mutwalli was that 
of an agent; [P 198 C 1] 

(2) as the mutwalli did not distribute the money 
when realised the case was one of mere detention of 
money; [P 1®® ® 

• (3) therefore in the absence of any demand by the 
plaintiffs the mutwalli was not liable to pay interest 
for the period before the institution of the 6uit. 

. [P 199 C 2] 

(c) Interest Act (1839), S. 1—Applicability. 


The first part of S. 1 applies where sums certain 
re payable by virtue of some written instrument at 
certain time. The oertainty of amount and of the 
ime of payment must exist at the time when the 
romise is made. The second part of the section 
efers to debts or sums certain payable otherwise 
han at a oertain time. In such cases, if there has 
een written demand of payment, interest may be 
llowed from the date of demand. [P 198 C 2; 

» P 199 C 1] 

Where A authorises B to collect certain specified 
ebts due to A and pay the same to him and there 
; no certainty as to when they would be realized 
be amounts realised cannot be said to be payaile by 
l at a certain time and therefore the first part of 
be section cannot apply. The case would come 
nder the second part of the section and if there 
as been a written demand of payment interest cm 
e allowed from the date of demand. [P 19» £ A 

(d) Interest Act (1839), S. 1 - Joint principals 
-Agent liable to account in respect of pnn- 
ipals’ joint share of amounts realized by him 
iU principals can claim interest by reason o 
emand made by one of them for payment of 
is share. 
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The coshaiers who were treated as four groups each 
group having four annas share authorised one of 
them M to collect the debts due to the coshnrers 
and distribute the same among the oosharers accord¬ 
ing to their respective shares. Plaintiffs 1 to 3 
formed one group of cosharers. Plaintiff 1 alone had 
served a notice of demand on M for payment of his 
share to him. In the suit by plaintiffs 1 to 3 tp 
recover their share of amounts realised by Af : 

Held that plaintiffs 1 to 3 must be taken to 
be joint principals to whom the defendant was ac¬ 
countable in respect of their joint 4 annas share. 
Consequently plaintiffs 1 to 3 were entitled to claim 
interest by reason of the demand made by plain¬ 
tiff 1. [P 199 C 1] 

S. N. Dutta aivd U. N. Sinha — for Appellant. 

Prem Lall and M. Rahman — for Respondents. 

Chatterji J—This is an appeal by defen. 
dant 1 from a preliminary decree in a suit 
for accounts. Defendant l had three brothers, 
Quadir Bux, Khoda Bux and Elahi Bux, all 
of whom are dead. Plaintiffs l, 2 and 3 are 
son, daughter and widow respectively of 
Khoda Bux. Plaintiffs 4 to 9 , who were origi¬ 
nally impleaded as defendants 4 to 9 but sub- 
sequently transposed to the category of plain- 
tiffs, are the heirs of Elahi Bux, plaintiffs 4 
and 5 being his sons, plaintiff 6 his widow, 
and plaintiffs 7 to 9 his daughters. Defen¬ 
dants 2 and 3 are son and daughter, respec¬ 
tively, of Quadir Bux. Plaintiff l and Elahi 
Bux instituted a partition suit (no. 41 of 
1933) in the Court of the Subordinate Judge 
at Gaya against defendant l and the remain, 
mg cosharers which ended in a compromise. 
As a result of the compromise, a tasfianama 
deed dated 9th June 1934 was executed by 
plaintiffs l to 3 , Elahi Bax and defendants l 
to 8 . In Sch. 8 of the deed were mentioned 
certain debts due to the family in which the 
share of each of the four brothers or his 
branch was specified to be 4 annas. By the 
terms of this deed defendant l, os mutwalli 
for the time being of the Manshahi Wakf 
Estate under a wakf deed of the same date 
referred to m the tasfianama deed, was autho¬ 
rised to realize these debts and distribute 
them, if realized in cash, among the cosharera 
according to their shares. 

Plaintiffs 1 to 8 instituted the present suit 
on 4th January 1938 for accounts and for 
?“ ver 3 f, °! f 0 ™ney that might be found 

SiIw • te8t at 12 *** C 0 nt - 1 ** annum, 
3 ife g f! ha - u“*u Plte ° f demand defendant 1 
^d not furnish them with any account of the 

reabzahona made or make over to them their 
share of the amount realized, and that, so far 
ae they could ascertain, defendant l realized 

Th« dl i“ “®, ntl0Iied sch. a of the plaint. 
The plaintiff a 4 annas share out of these dues 
together with interest at 12 per cent, per 
annim. was Rs. 12 050 and the suit was vX- 
ed at this amount. Defendants 4 to 9 filed 


separate written statement, substantially sup- 
porting the plaintiff’s case. Defendants 4 and 
5 further stated that though they granted re¬ 
ceipts to defendant 1 for small amounts paid 
to them, defendant 1 did not render any ac¬ 
count to them. Subsequently, however, de¬ 
fendants 4 to 9 were transferred to the category 
of plaintiffs and were made plaintiffs 4 to 9. 
They paid court-fee ou the tentative value 
put by them on their claim. Defendant 1 con¬ 
tested the suit on various grounds of which 
those that are material to this appeal are: (l) 
that plaintiffs 2, 4 and 5, in any case, are not 
entitled to ask for accounts for the period up 
to 22nd Asarb 1844, because they received 
their full share of the moneys realized during 
that period and granted receipts to defendant 
1 giving full acquittance after inspecting the 
accounts; ( 2 ) that the plaintiffs are not enti¬ 
tled to any interest; (8) that they are not en. 
titled to any costs as defendant 1 was always 
ready to pay them their share of the moneys 
realized and in fact he deposited the same in 
the Imperial Bank at Purnea. In his original 
written statement defendant 1 gave an ac¬ 
count of the receipts and expenses during the 
years 1342-43, 1343-44, 1344-45 and 1345-46 
(Mulki). According to this account, rupees 
22,149-6-9 was admittedly due to plaintiffs 
1 to ^ for their 4 annas share. In the supple¬ 
mentary written statement filed by defendant 
1 after defendants 4 to 9 became plaintiffs 4 
to 9, he gave a further account stating that 
Rs. 10,693-7-6 was deposited in the Imperial 
Bank to the credit of plaintiffs 4 and 5 and 
Rs. 6260-6-9 was deposited, to the credit of 
plaintiffs 6 to 9 . On the application of plain¬ 
tiffs 1 to 3, defendant 1 in obedience to the 
Court’s order deposited in Court the sum of 
R8.22,149-8-9 which was admittedly due to those 
plaintiffs, and they withdrew the amount. 
This was before defendants 4 to 9 wore trans¬ 
posed to the category of plaintiffs. 

The learned Subordinate Judge who tried 
the suit overruled all the. defences taken by 
defendant 1 and passed a preliminary decree 
with costs against him with the direction that 
the period of accounting should be from the 
date of the tasfianama deed, that is, 9th June 
1984 up to the date of the preliminary decree. 
As regards interest, he allowed it at 6 per 
cent, per annum to be calculated from the 
date of each cash realization. Hence this ap¬ 
peal by defendant 1 who will be referred to 
hereafter as the defendant. The first point 
argued by Mr. S. N. Dutt for the appellant ig 
that plaintiffs 9, 4 and 5 are not entitled to 
ask for accounts for the period up to 22nd 
Asarh 1844 inasmuch“ as they received their 
share of the amount realized up to that date 
and gave full discharge after examining the 
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accounts. The defendant relies on the receipts 
Ess. B, b (l) and B (2). [After considering the 
evidence his Lordship proceeded.] The re¬ 
ceipts Ess. B and B (2) themselves contain a 
gist of the account, and it is difficult to hold 
that plaintiffs 4 and 5 blindly signed the re¬ 
ceipts without satisfying themselves that the 
statement of account was correct. They with 
their eyes open gave full acquittance and they 
cannot again ask for accounts for the period 
covered by the receipts. 

Indeed the defendant will have to render 
accounts to the other plaintiffs from the date 
of the tasfianama. But plaintiffs 4 and 5 will 
not be entitled to the benefit, if any, of the 
esamination of such accounts, so far as the 
period up to 22nd Asarh 1344, Mulki is con¬ 
cerned. If, however, as the result of such 
examination some fraud or mistake is dis¬ 
covered, that is to say, if it is found that dur¬ 
ing the said period some more money had been 
realized by the defendant, but either fraudu¬ 
lently or by mistake not included in the ac¬ 
count already rendered to plaintiffs 4 and 5, 
they will be entitled to their proportionate 
share of such money. The next point argued 
by Mr. S. N. Dutta is that the plaintiffs are 
not entitled to any interest on the money 
which the defendant is said to have wrongful¬ 
ly detained for the period before the institu¬ 
tion of the suit. Reliance is placed on the Privy 
Council decision in G5 I. A. 66 1 and on the 
decision of this Court in 12 Pat. 21G. 2 In the 
Privy Council case it was held that in the 
absence of any usage or contract, express or 
implied or of any provision of law to justify 
the award of interest for the period before the 
institution of the suit, interest for that period 
cannot be allowed for the wrongful detention 
of money. The Patna decision is also to the 
same effect. The provisions of the tasfianama 
Ex. 1 on which the plaintiffs’ claim is founded 
are to be found in para. 6, of which the mate¬ 
rial portions are : 

“We the executants, fully authorise the mutwalli for 
the time being to realise the entire debt, principal 
and interest, on behalf of us the executants, and our 
heirs, from all the debtors by whom the payment is 
due. If any debt be realised in cash it will be neces¬ 
sary for the mutwalli for the time being to distri¬ 
bute it among us, the executants, and our heirs and 
representatives, in proportion to our respective shares 
mentioned above.” 

It thus appears that, in the first place the 
position of the defendant (who is the present 
mutwalli) is that of an agent in regard to the 
collection of the debts and that, in the second 
place there is no provisio n for payment of in- 

1. ('38) 25 A. I. R. 1938 P. C. G7: I. L. R. (1938) 2 
Cal. 72: 32 S. L. R. 374: 65 I. A. 66: 173 I. C. 15 
(P. C.), B. N. Ry., Co. v. Rattanji Ramji. 

2. (*33) 20 A. I. R. 1933 Pat. 196: 12 Pat. 216: 146 
I. C. 56 J. H. Pattinson v. Bindhya Debi. 


terest on the moneys realized by him but not 
forthwith distributed among the cosharers. 
Any claim for interest founded on contract 
therefore must fail. As to provision of law, 
there is nothing in Chap. 10 , Contract Act,’ 
which deals with “agency” to support the 
claim of interest. Turning to English law 
which may be guide when the Indian Contract 
Act is silent we find that in (1867) 2 Ch.A. 488 s 
Lord Chelmsford L. C. said : 

“It is the first duty of an agent as Sir Thomas 
Plumer said in (1819) 1 Jack & W. 135» quoting the 
words of the Lord Chancellor in (1808) 14 Ves. 5046 
to be constantly ready with his accounts. But this 
must mean that the agent must be ready to render 
his accounts when they are demanded. If no demand 
is made upon him, it is the simple case of an agent 
retaining money which he ought to pay over, but 
which he has not been required to pay and there is 
no case, of which I am aware, where, under such 
circumstances, without anything more the agent has 
been made to pay interest.” 

In Bowstead on Agency, 9th Edn., at pp. 138-39 
the law is thus stated : 

“No agent is liable to pay interest upon money re¬ 
ceived by him to the use of his principal except 
where he receives or deals with the money impro¬ 
perly, and in breach of his duty or refused to pay it 
over to the principal on demand.** 

In the present case there is nothing more than 
that the defendant did not distribute the money 
when realized. In other words, it is a case of 
mere detention of money. As regards demand 
I shall deal with it later. Coming to the In¬ 
terest Act (Act 32 of 1839) S. 1 provides : 

“Jt is therefore hereby enacted that upon all debts 
or sums payable at a certain time or otherwise, tho 
Court before which such debts or sums may bo re¬ 
covered may, if it shall think fit, allow interest to 
the creditor at a rate not exceeding the current rate 
of interest from tho time when such debts or sums 
certain were payable, if such debts or sums bo pay¬ 
able by virtue of some written instrument at a cer¬ 
tain time; or if payable otherwise, then from the 
time when demand of payment shall have been 
made in writing, so as such demand shall give notice 
to tho debtor that interest will be claimed from the 
date of such demand until tho term of payment; 
provided that interest shall be payable in all cases 
in which it is now payablo by law.** 

The first part of the section applies whore sums 
certain are payablo by virtue of some written 
instrument at a certain time. In 4 W. R. 8° the 
Privy Council explained that the certainty of 
amount and of the time of payment must exist 
at the time when the promise is made. In the 
present case though the debts which the defen¬ 
dant was authorised to realize and distribute 
were ascertained sums, as detailed in sch. 3 of 
the tasfianama, there was no certainty as to 
when they would be realised. The amounts so 
realised could not therefore be said to be pay- 

3. (1867) 2 Ch. A. 188, Turner v. Burkinsbaw. 

4. (1819) 1 Jack & W. 135, Pearso v. Green. 

5. (1808) 14 Ves. 504, Earl of Hardwicke v.\ernon. 

6 . (1857-59) 7 M. I. A. 263: 4 W.R. 8 : 1 Sar 681 : 

1 Suther 357 (P. C.), Juggomohan Ghose v. Mamck 
Ghund. 
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'able by defendant l at a certain time. Conse¬ 
quently the first part of the section cannot 
apply. The second part of the section refers 
to debts or sums certain payable otherwise 
than at a certain time. In such cases, if there 
has been written demand of payment, interest 
may be allowed from the date of demand. In 
the present case plaintiff I, in reply to a notice 
Ex. 3 dated 14th July 1937, given by the defen¬ 
dant, sent him a reply Ex. 3 (a) dated 17th July 
1937, demanding accounts in these terms : 


"I.call upon you to render me the account 

and pay me share of the debts realized with interest 
by way of damages for wrongful detention.'* 

There being thus written demand of payment, 
as required by the second part of the section, 
plaintiff 1 will be entitled to interest from the 
date when the notice Ex. 3 (a) was admittedly 
received by the defendant. This date is not 
known, but may safely be taken to be 20 th 
July 1937. The same result will follow under 
the proviso to the said section “provided that 
interest shall be payable in all cases in which 
it is now payable by law.” In 1839 when the 
Interest Act was passed the rule of English 
law which was enunciated by Lord Chelms¬ 
ford so long ago as 1867 in the case cited above 
must be regarded to have been the law in 
India in regard to the agent’s liability to pay 
interest. According to that law, the agent is 
liable to pay interest when there has been 
demand of payment. The liability of the defen. 
dant to pay interest to plaintiff l from the 
date of receipt of the notice Ex. 3 (a) being 
thus established, the question arises whether 
the other plaintiffs will be entitled to claim 
interest from the same date. The notice Ex. 3 (a) 
expressly 1 say3 “render me the account and 
pay me my share.” But I think, the matter 
will have to be decided with reference to the 
provisions of para. 6 of the tasfianama under 
which the defendant's liability as agent was 
created. The cosharers were treated as form¬ 
ing four groups, each group having four annas 
Share. The share of plaintiffs 1 to 3 who were 
executants Nos. 6 to 7 was taken to be ‘‘four 
annas jointly.” Provision was made for distri¬ 
bution of the cash realizations “in proportion 
to our respective shares mentioned above.” 
Plaintiffs i to 8 therefore must be taken to bo 
joint principals to whom the defendant is ao- 
countable in respect of their joint four annas 
share. Consequently plaintiffs 1 to a wiU be 
entitled to claim interest by reason of the 
demand made by plaintiff i • by. the notice 
[Exhibit S (a). , . - 


It must be made clear that plaintiffs l t 
mil be entitled to interest from 20 th ji 
U87, on the collection made before thdt ds 
With regard to the collections made after tl 
-date, interest will be calculated from the d; 


of each collection. The rate of interest will be 
6 per cent, per annum, as allowed by the 
learned Subordinate Judge. The position of 
plaintiffs 4 to 9 is different. They form a 
separate group of cosharers having four annas 
share. They cannot claim the benefit of the 
notice Ex. 3 (a). They did not even originally 
join as plaintiffs when the suit was filed. They 
are therefore not entitled to interest for the 
period before the institution of the suit. It is 
hardly necessary to mention that so far as the 
period subsequent to the institution of the 
suit is concerned, the granting of interest will 
be governed by the provisions of S. 34, Civil 
. Procedure Code. 


The last point urged by Mr. S. N. Dutt 
relates to costs. It is said that the defendant 
was always ready with the money and he 
deposited the amount in his hands in the Im¬ 
perial Bank. But the Imperial Bank accounts 
have not been produced and there is nothing 
to show that the plaintiffs were at liberty to 
withdraw the amounts said to have been de¬ 
posited to their credit. In spite of the notice 
Ex. 3 (a), the defendant did not render ao. 
counts. Plaintiffs l to 3 were therefore obUged 
to bring the suit. There is no reason why these 
plaintiffs should not get their costs. They 
valued the suit at Rs. 12,056 and paid ad 
valorem court-fee on that amount. On the 
defendant's own admission the amount duo 
to these plaintiffs was Rs. 22,149-8-9. So plain¬ 
tiffs l to 3 must get the court-fee which they 
paid on the plaint. They must also get tho 
other costs incurred by them together with 
pleader's fee on Rs. 12,056. In the decree pass- 
ed by the Court below, the pleader’s fee has 
been assessed on Rs. 2,82,425-9-9. This is obvi¬ 
ously wrong. The costs subsequent to the pre¬ 
liminary decree will be dealt with at the time 
of passing tho final decree. So far as plain¬ 
tiffs 4 to 9 are concerned, they did not origin, 
ally join as plaintiffs and were impleaded os 
defendants. Defendant 1 in his original written 
statement filed on 80th June 1939, gave an 
account according to which the total profits 
realized by him amounted to Rs. 90,287-11-0. 
Ho also stated in para. 8 of that written state, 
ment that 


*ae piftinuu and tho other beneficiaries . . , are at 

*° ‘? ke tho amounts on grant of a proper 
receipt for tho same.” r 


Under the order of the Court he deposited 
Rs. 22,149.8-9 to the credit of the original 
plaintiffs. Defendants 4 to 9 took no steps to 
obtain from defendant 1 their share of the ad- 
mitted amount. Eventually they got them, 
selves transposed to the category of plaintiffs 
on 96th March 1989. Defendant 1 then filed a 
supplementary written statement on nth May 
1939, in which ho stated that ho had deposited 
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in the Imperial Bank Rs. 10,698-7-6 to the 
credit of plaintiffs 4 and 5 and Rs.5260 to the 
credit of plaintiffs 6 to 9. It is thus clear that 
plaintiffs 4 to 9 might have easily obtained 
payment of these admitted amounts without 
becoming co-plaintiffs. In the circumstances, 
these plaintiffs are not entitled to costs at this 
stage. In the result I would allow the appeal 
in part and modify the decree of the Court 
below to this extent that (l) plaintiffs 4 and 5 
will not be entitled to accounts for the period 
up to 22nd Asarh 1344 Mulki — this is subject 
to the observations I have already made in 
this connexion, ( 2 ) plaintiffs 1 to 3 only will 
be entitled to interest as indicated above, for 
the period before the institution of the suit, 
and (3) plaintiffs 1 to 3 only will be entitled 
to costs according to the direction given above. 
The other directions given by the learned 
Subordinate Judge will stand. In the circum¬ 
stances, I would make no order for costs in 
this Court. 

Shearer J. — I agree. 

GN - Appeal partly allowed. 
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Manohar Lall and Beevor JJ. 

District Board of Manbhum — Appellant 

v. 

Bengal Nagpur Railway Co. and another— 

Respondents. 

Appeal No. 5 of 1944, Decided on 14th September 
1944, from appellate decree of Sub-Judge, Purulia, 
D/- 1st September 1943. 

(a) Transfer of Property Act (1882), S. 105 — 
Government acquiring property under Land 
Acquisition Act and making it over on payment 
to Railway Company for user and enjoyment 
during term of contract—Transaction held lease. 

The Government acquired certain land under the 
Land Acquisition Act in 1902 and made over the 
same under a contract to the Railway Company for 
a price paid. Under the contract the land was 
declared to be the property of the Government sub¬ 
ject to the user and enjoyment thereof by the com¬ 
pany during the term of the contract. The company 
was expressly allowed to have possession during that 
time. The contract was to continue till 3l6t Decem¬ 
ber 1913 or till 31st day of December of anysucceed- 
ing tenth year : 

Held that all the requirements of a lease under 
S. 105 were present and the company was therefore 
a lessee from the Government : (’30) 17 A.I.R. 1930 
Cal. 739, ReU on. [P 202 C 1] 

(b) Bihar and Orissa Local Self-Government 
Act (3 of 1885), S. 73 — Roadside land under 
control of District Board under S. 73 — Board 
holds it for purpose of maintaining road and 
cannot lease it for erection of permanent, build¬ 
ing. 

Where a roadside land is only under the control 
and administration of the District Board under S. 73 
the Board holds it for the purpose of maintaining 
the road and cannot divert it for any other use. The 
Board cannot lease it for the purpose of putting up 
permanent building thereon : Case law discussed. 

[P 203 C 1] 


(c) Highway—Right of access to — Owner or 
occupier of adjoining land can claim. 

The right of access to the highway at all points 
where a land adjoins the highway belongs not only 
to the owner of the land but also to the occupier and 
the occupier can sue for removal of an obstruction 
interrupting his right of access to the highway. The 
fact that the owner or occupier of adjacent land has 
fenced it off or raised a wall for his convenience or 
opened a gateway on the other side cannot affect his 
right of access to the highway as aforesaid : (’37) 24 
A.I.R 19 37 Pat. 620 and (’41) 28 A.I.R. 1941 Pat. 
249, Rel. on; 2 Smith’s Leading Cases (Edn 12) 
166 ; 1935 A. C. 16 and (1872) 7 Q. B. 47. Ref. 

- „ [P 204 C 1) 

(Per Beevor J .)—Where land including road and 
road side land was acquired by the Government and 
handed over to the Railway and the Railway allowed 
the District Board to occupy the road side land for 
the purpose of maintenance of the road the land can 
still be required and utilised by the Railway the 
rights of the District Board being not greater than 
those of a licensee for a limited purpose and subject 
to such limited license the possession of the road side 
land must be taken to have remained with the 
Railway. Therefore the Railway would be competent 
to bring a suit for removal of a permanent building 
put up on the road side land by a lessee from the 
District Board on the ground that it interfered with 
their right of access to the road. [P 204 C 2; P 205 C1) 

(d) Injunction — Mandatory injunction — 
Issue of. 


Mandatory injunction can issue where damages in 
money cannot afford adequate relief. In this case 
the occupier of land adjoining the highway brought 
a suit for removal of a permanent building which 
interrupted his right of access to the highway and it 
was held that a mandatory injunction for removal 
of the obstruction should issue as damages would not 
be adequate relief : (*41) 28 A.I.R. 1941 Pat. 249, 
Rel. on ; 6 Bom. L. R. 41 and 16 I. C. 962 (Mad.), 
Ref. [P 204 C 1,2] 

(e) Bihar and Orissa Local Self-Government 
Act (3 of 1885), S. 73 — Land acquired by Gov¬ 
ernment on behalf of Railway and handed over 
to it — Rights of control exercised by District 
Board under S. 73 ceasing after acquisition — 
Suit by Railway for removal of building put up 
on land by lessee from Board — Board denying 
that land was covered by acquisition — Board 
cannot, when acquisition is proved, contend that 
there was subsequent relinquishment by Rail¬ 
way to Government and grant thereafter to 
Board (Per Beevor J .). 

Where land was acquired by the Government on 
behalf of the Railway Company and handed over to 
the company and the rights of control and adminis¬ 
tration exercised by the District Board over the land 
under S. 73 oeased after the acquisition and in the 
suit by the Railway for removal of a permanent 
building put up by the lessee from the District Board 
on the land in question the District Board in their 
written statement denied that the land in suit was 
oovered by the land acquisition proceedings the 
District Board cannot contend when such acquisition 
has been proved that there was a subsequent relin¬ 
quishment by the Railway to Government and a 
grant thereafter to the District Board. [P 204 C 2] 
P . R. Das and S. C. Majumdar — for Appellant. 

B. C. De, S. S. Sinha and S. K. Majumdar 

_for Respondents. 

Manohar Lall J. — This is an append by 
the District Board of Manbhum a defendant 
in an .action brought by the respondent before 
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us the Bengal Nagpur Company and for de¬ 
molition and removal of a building erected 
on the land by defendant 2 a licensee 
of the District Board. The question for consi¬ 
deration is the respective rights of the parties 
in the disputed land. The plaintiffs’ case was 
that by an agreement with the Secretary of 
State for India in Council dated 9th March 
1887 supplemented by the later contracts of 
the years 1891, 1901,1902,1903, 1910, 1912 and 
1914 the Government made an acquisition 
under the Land Acquisition Act of 1S94 in the 
year 1902 in order to enable the railway com. 
pany to carry its railway lines and for estab¬ 
lishing a colony at Adra, that in pursuance 
of para. 60 of the agreement the railway 
company was allowed to have possession over 
this acquired land for its use and enjoyment 
during the continuance of the contract subject 
to the right of the railway company to 
relinquish 80 much of the land to the Secret¬ 
ary of State os may have become unnecessary 
to be retained possession of by the railway 
company for any of the purposes of-the con¬ 
tract. It was further alleged that Baghunath- 
pur Kashipur Road a public road belonging 
to the Government which at the time of the 
acquisition in 1902 used to pass through the 
lands after acquisition was handed over to the 
railway company for their use and occupation 
a portion of the road along with the road side, 
lands also fell within the limits of the lands 
which were acquired and handed over to the 
company. It is then stated in para. 7 of the 
pLunt which may be quoted in extensor 
That some time after the aforesaid land acquisitions 
and oonslruction of the railway lines there the said 

a P° rtion of'the Raghunathpar 
Kaahipur Rood and some other road side lands on 

P° rtion was allowed to be oocu- 
d^»i y - lhe 1 D J 8tnCt Boatd of Manbhnm the defen- 
ThlM'^ pi | yf° r P nr P°Bes of maintenance of the road. 

th ® 8 ^ it Was that de,cnd ant 1 
"■? sid6 land with Siddhi 
rtwad Kar defendant 2 in the action by a lease 

10 construct a building over that land 

NcvemLr ,Bi S n r t^ h .° f ‘ hat Iea8 ° **«*»t 2 in 
HS™* J® 40 began to dig out the foundation of a 

OQ behal umJ?°‘'T 1 ^hstanding the repeated warnings 

thetSng? 6 Pklntiff he 1x1 completing 

It was also asserted that even if defen¬ 
ds no *j* fc in di 8 P«^ land he 

e? ght t< li eaae ifc out to defendant 2 
m order to construct a budding so as to to 

terfere with the plaintiff’s right to ^ to 

the road which has been obstructed. Accord 

W “ “stitated for the declaration 

£5 1 hM n ° right to the 

S J ^ PGrmanenUy or temporarily to 

aSrind to" a PUCCa “faction 

“ 0rder on the defendant to 

r6m0V ? atructure - The de? 
lendant filed separate written atatemente but 


they are substantially to the same effect. 
They challenged the correctness of the allega¬ 
tion that the lands in suit or the adjoining 
portion of the road were acquired for the rail¬ 
way by the Government hut the Courts below 
have concurrently found that the land to dis¬ 
pute was so acquired and this finding has not 
been challenged on behalf of the appellant 
and is conclusive in second appeal. The alle¬ 
gations in para. 7 of the plaint were not ad¬ 
mitted and it was alleged that the Kashipur 
Road and the lands on either side of it and 
adjoining the said road belonged to or are 
vested in this defendant and that the same 
had been under the control and administra¬ 
tion of this defendant under the law. The 
right of the plaintiff to the adjoining lands was 
denied and it was asserted that the lands 
actually to occupation of the railway were so 
situated that the plaintiff is not entitled to 
any right of approach and no such right has 
been or can be infringed. It was also denied 
that the plaintiff was an occupier of any land 
adjoining the roadway. 

One of the issues in the case was that as 
the plaintiff was not the owner of the land 
according to their own allegation in the plaint 
but was merely allowed the use and occupa¬ 
tion of the land he had no locus standi to 
bring this suit. The Courts below overruled 
this contention of the defendants and held 
that although the lands were acquired by the 
Government under the Land Acquisition Act 
they were made over to the plaintiff who thus 
have a right to maintain the action. The most 
important issue in the case was issue 9 . “Whe¬ 
ther defendant l has got any right to settle 
the disputed land with defendant 2.” The 
Courts below have held that the District Board 
has no proprietary right over the disputed road 
or roadside land and that by the operation of 
S. 73, Bihar and Orissa Local Self-Govern- 
ment Act, defendant l had merely control 
and administration of the disputed land. It 
followed from this finding of the Courts below 
that defendant l had no right whatsoever to 
pant any lease to defendant 2 for ereoting a 
house as this would be for a purpose which 
was wholly mconsistent with the object with 
winch defendant l was in control of this land 
v«z.. for the purposes of a road. The Courte 
below also having found that the disputed land 

an , d P®"* 1 of ^ P ublio ro ad and 
the railway lands of the plaintiff being just to 

West of the dis P«ted land the 
plamtiff had a right of aocess to the highway 

P°i n ^ touching the boundary of those 
lands, and therefore, defendant 2 by oonstruot- 

^ din « on toe disputed land has 

hob?IvT? lb 101 right of aoceaa - Th ®y a 180 

Hold that the construction of a compound wall 
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by the plaintiff or their contractors between 
the disputed land and the other lands of the 
railway just to the west of the disputed land 
does not debar the plaintiff from claiming the 
right of access to the public road through the 
disputed land. On these findings the suit was 
decreed by the trial Court and that decision 
was affirmed in appeal. Hence the second 
appeal to this Court. 

Mr. P. R. Das, who appears for the appel¬ 
lant, raises a number of serious questions for 
our decision. In the first place his argument 
is that as the lands in suit upon which the 
disputed construction has been raised belongs, 
on the very case of the plaintiff in the plaint 
to the Secretary of State, the plaintiff has no 
right to maintain the suit. In the alterative 
he argues that it must be held that the lands 
vested in or were given under the control of 
the District Board, and therefore, defendant 1 , 
was within his rights under the appropriate 
Act to make settlement with defendant 2 in 
the ordinary way. In my opinion it has been 
conclusively established that the land upon 
which the public road runs and the roadside 
lands were acquired by the Secretary of State 
in appropriate proceedings under the Land Ac¬ 
quisition Act. The roadside lands upon which 
the disputed construction stands are parts of 
such acquired lands. The whole of this land was 
made over to the plaintiff railway for their use 
and occupation. What then is the position of 
the plaintiff as the result of this arrangement 
between him and the Secretary of State? Was 
the grant a mere license or a lease of property ? 
Now the Secretary of State made over to the 
railway company this land for a price paid: 
see para. 30 of the agreement. Under cl. 00 , 
the land was declared to be the property of 
the Secretary of State for India in Council 
subject to the user and enjoyment thereof by 
the company during the term of the contract. 
The company was expressly allowed to have 
possession during that time. The contract was 
to continue till 31st December 1913, or till the 
3lst day of December of any succeeding tenth 
year (cl. 89). All the requirements of a lease 
under S. 105, T. P. Act, are present: see the 
case in 57 Cal. G55. 1 I would hold that the 
plaintiff is a lessee. 

Mr. Das accepted the position that in this 
case the land was under the control and 
administration of the District Board within 
the meaning of S. 73, Self-Government Act 
and that S. 75 has no application which would 
have applied only if the land vested in the 
District Board, lie, therefore, argued in the 
next place tha t as the land was under the 

1. (’SO) 17 A.I.R. 1930 Cal. 739 : 57 Cal. 055 : 129 
I. C. 177, Secretary of State v. Bhupal Chandra. 


control and administration of defendant l, 
they had every right to settle it with defen¬ 
dant 2. Mr. B. C. De on the other hand con¬ 
tended that the powers of the District Board 
were limited to the use of the roadside land 
for purposes ancillary to the maintenance of 
the main road and that they had no right 
whatsoever to divert it to a different purpose, 
and relied upon the case of this Court reported 
in 19 p. L. T. 51l 2 which was affirmed in Letters 
Patent appeal in 20 P. L. T. 810. 8 There is a 
useful discussion by their Lordships of the 
Judicial Committee in 64 I. A. S54. 4 A similar 
question arose there in connexion with the 
municipality which was governed by the 
U. P. Municipalities Act (2 of 1916). In that 
case the plaintiff who was the owner of a 
certain revenue-free land, a shop standing 
thereon, as well as the street in front thereof 
complained that the defendant with the sanc¬ 
tion of the municipality had erected a portico 
along the front of their premises without any 
permission from the plaintiff and thereby 
committed trespass and otherwise caused 
injury to the plaintiff. His contention was 
that as an effect of S. 116 , U. P. Municipal 
Act, the Municipal Board had not full title to 
the solum of the street but to a special pro¬ 
perty therein sufficient to enable the Board to 
control it as a street, and that this right was 
not inconsistent with, and did not oust the 
right of the plaintiff as the owner of the land 
to object to the erection of a building thereon 
without his permission. The defendants on 
the other hand contended that as a result of 
this section the Municipal Board became the 
owner of the surface of the street and of so 
much above and below as was necessary for 
the discharge of their duties and the exercise 
of their powers under the Act. After referring 
to some English cases their Lordships decid¬ 
ed that although by S. 116 all properties 
situated within the municipality vested in it 
in the restricted sense used by Lord Morris 
in (1898) A.. C. 457 s that is to say, the vesting 
of street or public ways vests uo property in 
the municipal authority beyond the surface of 
the street and such portion as may be absolu- 
telv necessarily incidental to the repairing 
anil proper management of the street but that 
it does not vest tho soil or the land in them as 

2. (’38) 25 A.I.R. 1938 Put. 423 : 177 I. C. 315 : 

19 P. L. T. 511, Dwarka Prasad v. Patna City 

3^9) ? 26A y i.R- 1939 Pat. 683 : 18 Pat. 735 : 184 

I. C. 52 : 20 P. L. T. 810, Patna City Municipality 

v. Dwarka Prasad. _ r w 

4. (’37) 24 A.I.R. 1937 P. C. 299 : I.J R. ( .MW- 

All. 901 . 31 S. L. R. 696 : 64 I. A. 354: 170 J. O. 

324 (P.C.), Man Singh of Sewai Jaipur v. Arjun 

5^ (1898) 1898 A. C. 457, Municipal Council of 

Sydney v. Young. 
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the owners. Attention was also drawn to the 
case in (1903) l ch. 437° where Collins AI. R. 
observed that 

“the word ‘vest* means that the local authority do 
actually become the owners of the street to this 
extent: they become the owners of so much of the 
air above and of the sdll below as is necessary to the 
ordinary user oi the street as a street and of no 
more.*’ 

It was decided that apart from the right of 
the plaintiff to complain of the disputed con- 
stmetion as an obstruction or nuisance or to 
complain that sanction was not duly granted 
“they consider that it would put too uarrow a mean¬ 
ing upon the words 'shall vest in and belong to the 
Board if it were to be held that the JIunicipal 
Board was not competent of itself in the due course 
and exercise of its powers to authorise such an erec¬ 
tion as is hero complained of. To that extent the 
Municipal Board has property in the street. It is 
part of the purpose of S. 116 that the Board should 
not lack the ownership necessary to support an 
effective control of such matters and that the general 
property of the original land owner in the solum of 
the street should be modified and abridged in that 
behalf. Without in any way holding that S. 116 
operates to convey title in tho full and proper sense 
observations of Romer L. J. in (1903) 1 Ch. 
their Lordships think it at least certain that 
the original owner of the soil cannot maintain 
trespass for an erection of the diameter now in ques¬ 
tion and they do not think that ho can otherwise 
complain of it as an infringement of his rights as 
owner 


the words are italicised by me. They ex pres- 
sed no opinion upon the question whether a 
permanent structure with pillars resting upon 
the highway is or is not an obstruction or is 
an inappreciable obstruction to the highway or 
is such as could be complained of by the 
Adyocate.Genernl or by others with his con. 

sent ( S . 91( CivjI p C) on Qf tho 

public or by a member of the public showing 
damage special to himself. 

Air. B. C. De submits that this case would 
have application if the land had vested in the 
District Board within the meaning of s. 75 
but here S . 73 applies and the land is merely 

at th ? ^ Dtr ° l and ^ministration 

of the District Board for the purpose of 

maintaimng it—the erection of the building 

f fr0Ui thG District Board cannot 

f ° r the Purp03e of maintaining 

'the knd'Ji a81 ' ee t WUh thiB conto “tion. Here 
“ e > d belon 5 8 , to Plaintiff and is merely 

holds i /oM^ 1 ° f the /»*** Board who 

vS in J? P I U , rpo ? of a r °ad. It does not 
vest m them unlike the Privv Council 

They cannot divert the land to any other use 

and allow a lessee from them to put 

permanent building thereon. AWer the 

construction here is wholly different in chamc- 

ter to what was complained of in the United 

gfgvm ces case. In this view^ fT 

"HR IJrSn SZS** E,cclrio Co. V. 


the question as to whether the plaintiff has 
proved any special damage to himself and 
therefore cannot maintain the suit without 
the sanction of the Advocate-General does not 
arise. Dir. Das also argued ingeniously that 
upon a true construction of para. 7 of the 
plaint it must be held that the Government 
had allowed the District Board to occupy the 
land. He says that this land was not required 
for the use of the railway a3 is proved by the 
fact that they had fenced off the land actual¬ 
ly required by them and therefore it must be 
presumed that under cl. ( 60 ) of the agreement 
they relinquished it to the Government and 
upon the pleadings in para. 7 the Government 
has made it over to the District Board who 
occupies it as full owner for the time being. 
He therefore suggests that in this particular 
case it is the Government alone who can 
maintain tho action. 

The argument in this form has never been 
raised in the Courts below and the suit has 
proceeded all along upon the pleadings and 
the evidence adduced by the parties that if 
the land was acquired by the Government 
then it was made over to the plaintiff who 
allowed the defendant to occupy it for the 
purpose of maintaining a road—this was the 
case of the plaintiff—or that the land was 
never acquired by the Government aud it has 
all along been in occupation of the District 
Board—this was the case of tho defendant. 
In reply to para. 7 of the plaint the District 
Board said that they did not admit of the 
truth of the allegations therein but stated 
that this road and the lands on either side of 
it ana adjoining the road belonged to or were 
vested in this defendant and the same has 
been in the control and administration of tho 
defendant and in para. 5 they distinctly stated 
that they d,d not admit that the land in suit 
or the adjoining portion was ever acquired by 
the railway ° n an interpretation therefore 
of tho pleadings and the maimer in which 
the case was presented to tho trial Court, I 
must overrule this contention of Air. Dos. 

It was then argued by Air. Das that only 
the owner of a land can claim a right of 
access to the highway and not the occupier 
and referred us to some English cases. Air. 

nkinHff 1 ^ 6 ?u hor hand ar 6 U6d foat as the 
plaintiff or their servants and contractors 

!? D( ? imniediateI y adjoining tho 

ff hftV0 a right t0 c <>mplain 
if heir access to the road is interrupted and 

rehed upon t W o C ase3 of this Court in 18 

p. L. T. 737 follo wed in 22 p. l. t. in. 8 

7 P L 7 T 8 78tp?i , . 1 ^^ at - C20: 171 I- 033: 18 
sT *(*41) 88 A v * Gourl Dat ‘- 

22 P T. t V,!* *• 1641 Pat * 249:102 I. 0. 7G0 • 

• • T. Ill, Dasmtk Mahto v. Naraln Mahto. 
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In my opinion after we have decided that the 
District Board had no right to give sanction 
to defendant 2 to put a permanent structure 
thereon this question is of merely academic 
interest but as arguments have been advanced 
before us it is desirable that I should give 
my decision on this question also. Mr. Das 
referred to Smith's leading cases, vol. II, 
Edn. 12 at p. 166° where it is stated that an 
owner of a land adjoining the highway is 
entitled to access to the highway at all points 
where the land adjoins the highway whether 
or not the soil of the highway be his. Refer, 
ence was also made to (1872) 7 Q. B. 47 10 and 
(1935) A. C. 16.“ 

In my opinion, as a Division Bench, we are 
bound to follow the decisions in the Division 
Bench cases of this Court relied upon by 
Mr. Do namely 19 P. L. T. 511 2 and 20 
P. L. T. 810 3 and also 18 P. L. 1. 737 7 and 
22 P. L. T. 111 s referred to above. They apply 
accurately to the facts of this case. The plain¬ 
tiff and his servants are the occupiers of the 
land immediately to the west of the disputed 
land and on the findings of fact their right of 
access to the highway has been interrupted 
by this obstruction. The plaintiff has proved 
a special damage to himself and can maintain 
the action without obtaining the sanction of 
the Advocate-General. Some argument was 
advanced based upon the physical features of 
tbe locality. The appellate Court observed at 
p. 58 that to the west of the road is the dis¬ 
puted land: 

"To the contiguous west thereof was a Railway 
fencing recently replaced by a pucca wall. To the 
immediate west of it is an open space belonging to 
the Railway colony now in occupation of one 
Kalyanji Kersandas a Railway contractor and to the 
further west is the house of the said contractor in 
which there are windows opening on the east 
towards the disputed house .... Further south of 
the land in suit there was gate leading to the road 
which could be utilised by the plaintiff for the pur¬ 
pose of having access thereto." 

Even so the plaintiff in my opinion has a 
right of access to the road to every part of 
the rohdside land which abuts on to his land 
even though ho may have fenced it off or 
raised a wall for the convenience and the 
enjoyment of his contractors or servants and 
even if ho had opened a gateway towards the 
south. Lastly it was faintly suggested that 
mandatory injunction ought not to have been 
issued in this case without a finding that 
damages were not adequate to compensate the 
plaintiff. Atten tion was drawn among other 

9. 2 8m. L. C. (Edn. 12) 166, Dovaston v. Payne. 

10. (1872) 7 Q. B. 47, Vestry of St. Mary New 
wington v. Jacobs. 

11. (1935) 1935 A. C. 16, Marshall v. Blackpool 
Corporation. 


cases to 6 Bom. L. R. 41, 12 16 I. c. 962. 13 The 
Courts below have considered this question 
and found that in a case like the present 
damages in money cannot give adequate relief 
and referred to the case of this Court in 22 
P. L. T. Ill 8 at p. 115. 1$ the circumstances 
I am unable to take a different view. The 
result is that all the contentions raised on 
behalf of the appellant fail. The suit has been 
rightly decreed and I would dismiss this ap¬ 
peal with costs. The defendants must remove 
the disputed structure within three months 
from the date of the decree of this Court 
failing which the plaintiff will get it removed 
through* Court at the cost of the defendants. 

Beevor J — I entirely agree with the rea¬ 
sons and conclusions of my learned brother 
but it seem9 to me that there is a further 
ground on which the appeal should fail. The 
acquisition of the land in question by Govern¬ 
ment on behalf of the Railway was subsequent 
to the date on which the District Board ac- 
quired any rights of control and administra¬ 
tion under s. 73, Local Self-Government Act, 
and no such rights continued after the acquisi- 
tion as was conceded by Mr. P. R. Das. The 
^district Board having in their written state¬ 
ment denied that the land in suit was covered 
by the land acquisition proceedings cannot] 
reasonably contend when such an acquisition 
has been proved that there was a subsequent 
relinquishment by the Railway to Govern- 
ment and any grant thereafter to the District 
Board. Moreover we are not concerned with 
any rights which may have accrued to the 
public or to the District Board on the road 
itself after the land acquisition proceedings 
but only with some roadside lands. The Rail¬ 
way in their plaint certainly said that these 
roadside lands were allowed to be occupied 
by the District Board Manbhum, simply for 
the purpose of maintenance of the road. I do 
not consider that this is inconsistent with 
those lands being still required for the pur¬ 
poses of the Railway. The existence and 
maintenance of the road are almost certainly 
to the benefit of the Railway and if the Rail¬ 
way allowed the District Board to occupy the| 
roadside lands for the purpose of maintaining 
the road, I think the lands may still be re¬ 
quired and utilised for the purposes of the 
Railway. Although para. 7 of the plaint uses 
the words “occupied by the District Board 
the subsequent words “simply for the purpose 
of maintenance of the road“ show th at the 
Railway in their plaint did not mean that 
the'District Board had been granted any 
gre ater rights than those of a licensee for ft 

12. P04) C Bom. L. R. 41, Rewa v. Vrijvalabh. 

13. (’12) 16 I. C. 962 (Mad.), Khaji Syyad Huasa.n 
Saheb v. Narasimhappa. 


194S I. T. Commr., B. k 0. V. Gyan Manjuri Kuari (Fazl All C. J.) Patna 205 


limited purpose. I therefore consider that sub¬ 
ject to such a limited license the possession of 
the road side lands at least remained with 
the Railway and the Railway therefore had 
the right to bring the present suit. 

G.K, Appeal dismissed . 
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Fazl Ali C. J. and Manohar Lall J. 

Commissioner of Income-tax , Bihar and 
Orissa — Applicant 

v. 

Maharani Gyan Manjuri Kuari .Hathwa 

— Respondent . 
Misc. Judicial Case No. 69 of 1944, Decided on 
17th January 1946. 

(a) Income-tax Act (1922), S. 14 (1) — Joint 
Hindu family — Ancestral impartible estate — 
Maintenance received from estate by mother of 
holder of estate is exempt from income-tax 
under S. 14 (1). 

An ancestral impartible estate in a joint Hindu 
family governed by the Mitakshara is joint family 
property for purposes of S. 14 (1). The mother of the 
holder of the estate must be regarded as a member of 
the joint family under the Hindu law and has a legal 
nght to be maintained by the son. Therefore the 
maintenance received by her from the ancestral im- 
partiblo estate in the hands of her son is received as 
a member of the Hindu undivided family within the 
meaning of S. 14 (1) and is therefore exempt from 
income-tax : Case law discussed. (P 207 C 2* 

... . P 209 C 2; P 210 C 11 

(b) Income-tax Act (1922), S. 14 (l)-Principle 
under-lying S. 14 (1) indicated (Per Fazl Ali 

O. J.). 

The principle underlying S. 14 (1) is that the same 
moome should not bo taxed twice — that is to say. 
once in the hands of the joint family and again in 
the hands of the individual : (’26) 13 A. I. R. 1926 
Pat. 266, Bel . on. [p 209 C 2] 

• ^ law — Joint family — Ancestral 

impartible estate, il joint family property — I n - 
come of estate ii belongs to joint family _ Right 

Fael^All c'j ,amUy to mail >‘enance (Per 

'ilT 6 0t an a “ < 5 estraL ^Partible estate in a 

S SLf VDrned > the Mite kshan», the estate 
is m a limited sense joint family property, i. e ., in so 

r as the membere of the family have the right of 

Mtate 0 ifin P a ] Q -,L he tkat an impartible 

ratate is in a limited sense joint family property by 

“'f? 8 '“Pkes that the income from swh 7 prl 

Se^thf awh ,0lnt famUy ' The income of the 
apart from rnhr 010 PJ°P ert y of «“> incumbent and 
thn innU 0aflt ? m BDd relationship to the holder 

SUESS:i b r '« 

»«“« >*» - Maintenance — Mother* 

SftJ sir,? * 


than the right possessed by the junior members of 
the family. A mother has to be maintained by a son 
even if he has no property, but it does not follow 
that she is not entitled to receive maintenance out 
of the joint family property, if she is a member of 
the joint family with her son and the son is in pos¬ 
session of the joint family property. In such a case 
the mother is entitled to be maintained as of right 
both as a mother and a member of the joint family. 

„ . ~ (P 208 C11 

S. N . Dutt — for Applicant. 

Advocate-General and S. E . Mazumdar _ 

for Respondent. 

Fazl Ali C. J, — The question to be deci¬ 
ded in this reference has been formulated by 
the Income-tax Apellate Tribunal in these 
words : 

“Whether in the circumstances of the case the 
maintenance allowance received could be said to be 
exempt under S. 14 (1), Income-tax Act.” 

The assessee Maharani Gyan Manjuri Kuari 
of Hathwa is the mother of the present holder 
of an impartible estate known as the Hathwa 
estate. The estate is an ancestral one and the 
assessee and her son are members of a Hindu 
undivided family which is governed by the 
Mitakshara law. The estate is at present under 
the management of the Court of Wards which 
pays a certain sum as maintenance allowance 
to the assessee, the nature of which is describ¬ 
ed by the Appellate Assistant Commissioner 
of Income-tax in these words: 

“The latter (the Court of Wards) determines and 
paye, under the Court of Wards Act. allowances of 
the ward and his family and dependants for their 
maintenance — this discretion in giving the allow¬ 
ances being a matter which no Court might question. 
J.he amount in issue is suoh a separate allowance 
for the maintenance of the mother of the ward, paid 
by the Court of Wards periodically and regularly. It 
° n b y U« mother, under her absolute 

control and she is under no obligation to the Court 

6he'^nds°rt.“ nyb0 ^ y ‘° rCnder a “ a0C0Unt of how 

The Appellate Assistant Commissioner was 
of the view that the allowance was liable to 
be taxed, but the appellate tribunal held that 
it was exempt from taxation under s. 14 (l) 
Income-tax Act. The Commissioner of Income- 
tax being dissatisfied with the decision of the 
tribunal moved the Tribunal to refer the ques¬ 
tion of law formulated above and hence this 
reference. Section 14 (l), Income-tax Aot, in 

follows*; the time of this assessment ran as 
“The tax shall not be payable by an assessee in 

Mr. Dutt, the learned Standing Counsel for 

mtimf^ nie ik a ii department contends that this 
section is whoUy inapplicable to the present , 

tW hn° grounds are stated to be 

SfL • . b6 l aUS f S ' 14 (1) contemplates that 

S thTwi ,? 1)9 from tho i° icfc income 

of the family ana not otherwise, whereas the 
moome from an impartible zamindari is the 
absolute property of the incumbent of the 
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estate unlike the income of an ordinary joint 
family estate which forms part of the joint 
family property; and ( 2 ) because the assessee 
as the mother of the holder of the estate has 
no vested right to receive maintenance out of 
the property of the holder, but her right to 
maintenance is based upon the son’s personal 
obligation to maintain his aged parents. 

The question would have ordinarily pre¬ 
sented no difficulty, but the position is some¬ 
what complicated by the fact that the estate 
out of which the maintenance allowance is paid 
is impartible and its devolution is governed 
by the rule of primogeniture. The incidents of 
an impartible estate have been considered by 
the Privy Council in many cases, but I shall 
refer here only to such of them as bear on the 
question as to whether an estate, though 
impartible, can still be regarded as joint 
family property. In 10 ALL. 272 1 it was held 
by the Judicial Committee that an impartible 
zamindari is alienable at the pleasure of the 
holder of the zamindari and the same view 
was reiterated in 26 I. A. 83=22 Mad. 383 2 
(First Pittapur case). These two cases were 
followed by the Second Pittapur case 45 I. A. 
148 3 in which their Lordships observed as 
follows: 

"It was admitted on both sides of the Bar that in 
an ordinary joint family ruled by the Mitakshara 
law the junior members, down to three generations 
from the head of the family, have a coparcenary 
interest accruing by birth in the ancestral property; 
that this coparcenary interest carries with it the 
inchoate right to raise an action of partition, and 
that until partition is de facto accomplished these 
same persons have a right to maintenance. It seems 
clear that this right is an inherent quality of the 
right of coparcenary—that is, of common property. 
The individual enjoyment of the common property 
being ousted by the management of the head of the 
lamily, they have a right till they exercise their 
right to divide, to be maintained out of the property 
which is common to them, who are excluded from 
the management, and to the head of the family who 
is invested with the management. As it is expressed 
by the late Mr. Mayne in his work: ‘Those who 
would be entitled to share in the bulk of the pro¬ 
perty are entitled to have all their necessary ex¬ 
penses paid out of the income.’ It follows that the 
right to maintenance, so far as founded on or 
inseparable from the right of coparcenary begins 
where coparcenary begins and ceases where copar¬ 
cenary ceases.” 

• • • • • 

“Their Lordships will now revert to the position 
of an impartible zamindari 03 it has been fixed by 
the decisions before referred to. An impartible 
zemindari is the creature of custom, and it is of its 
essence that no coparcenary exists. This being so 

1. (’88) 10 All. 272 : 15 I. A. 51 : 5 Sar. 139 (P.C.), 
Sartaj Kuari v. Deoraj Kuari. 

2. (’99) 22 Mad. 383 : 26 I. A. 83 : 7 Sar. 481 
(P.C.), Venkata Raja Rao Surya Mahipati Rama 
Krishna Rao v. Court of Wards. 

3. (’18) 5 A.I.R. 1918 P. C. 81 : 41 Mad. 778 : 45 

I. A. 148: 47 I. C. 354 (P.C.), Raja Gangada Rama 

Rao v. Raja of Pittapur. 


the basis of the claim is gone, inasmuch as it is 
founded on the consideration that the plaintiff is a 
person who, if the zamindari were not impartible 
would be entitled as of right to maintenance. There 
is no claim based on personal relationship.” 

Those observations along with the decisions 
in 10 ALL. 272 1 and 22 Mad. 383 2 appear to 
suggest that an impartible estate cannot in 
any sense be joint family property; but the 
true legal josition has been clarified in some 
of the more recent cases. In 48 I. a. 195 4 * 
Lord Dunedin after explaining some of the 
previous decisions observed: 

“The question of how to select the head of the 
family in a joint family is part of the general law. 
That the custom of impartiality does not touch it 
is shown by the long list of authorities above cited, 
and there is, in their Lordships* view, no necessary 
logical deduction from the decisions in 15 I. A. 
51 1 and 45 I. A. 148,3 which forces them to an 
opposite conclusion.” 


“Their Lordships are, therefore, of opinion that 
this zamindary being the ancestral property of the 
joint family, though impartible, the successor falls to 
be designated according to the ordinary rule of the 
Mitakshara law, and that the respondent, being the 
person who in a joint family would being the eldest 
of the senior branch, be the head of the family, is the 
person designated in his impartible raj to occupy 
the gaddi.” 

Lord Dunedin pointed out in this case that the 
true position was summed up in the observa¬ 
tion made in the Tipperah case 12 M. I. A. 
523 s to the effect that "when a custom is 
found to exist it supersedes the general law, 
which however, still regulates all beyond the 
custom,” that is to say, such of the incidents 
of the joint family as are unaffected by 
custom are still governed by the general law. 
In 61 I. A. 286 6 Lord Blaneshburgh summed 
up the effect of the decision of Lord Dunedin 
in these words: 

“The decision of the Board in 15 I. A. 51 1 and 
the first Pittapur case 26 I. A. 83, 2 appeared to be 
destructive of the doctrine that an impartible zamin¬ 
dari could be in any sense joint family property. 

This view apparently implied in these cases was 
definitely negatived by Lord Dunedin when deliver¬ 
ing the judgment of the Board in 1921 in 481. A. 195.* 
He then proceeded to make the following ob¬ 
servations with reference to the right of the 


unior members of a family to be maintained 
>ut of the impartible estate : 

“One result is at length clearly shown to be that 
here is now no reason why the earlier judgments of 
he Board should not bo followed, suchas, for m- 
tance the Challapalli's case 27 I. A. 151" which re- 
urded their right to maintena nce, however limited, 

\. (’21) 8 A.I.R. 1921 P.C. 62: 43 All. 228: 48 I. A. 
195 : 60 I. C. 534 (P.C.), Baijnath Prashad Singh 
v. Tej Bali Singh. 

;. (’67-69) 12 M. I. A. 523, Nilkristo Deb v. Bir- 

chandra Thakur. ... C1 

i. (’34) 21 A.I.R. 1934 P. C. 157 : 06 All. 468 : 61 
I. A. 286: 150 I.C. 545 (P.C.), Collector of Gorakh- 
pur v. Ram Sundar Mai. _ . . 

. (1900) 24 Mad. 147 : 27 I. A. 151 (P.G), 
gadda Mallikarjuna Prasada v. Y.Durga Prasada. 
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out of an impartible estate as being based upon the 
joint ownership of the junior members of the family, 
with the result that these members holding zamin- 
dari lands for maintenance could still be considered 
as joint in estate with the zamindar in possession.” 

The last observation has been the subject of 
considerable comment and discussion but the 
fact remains that the decision in Gl I. A. 2S6 6 
reiterates and re-emphasises the principle that 
an impartible estate is ordinarily—though in 
a limited sense—joint family property. This 
view derives further support from the # foliow- 
ing observations made in 59 cal. 1399 8 at 
page 1413: 

“Impartibility is essentially a creature of custom. 

In the case of ordinary joint family property, the 
members of the family have (1) the right of partition, 

( 2 ) the right to restrain alienations by the head of 
the family except for necessity, (3) the right of main¬ 
tenance ana (4) the right of survivorship. The first 
of these rights cannot exist in the case of an impar¬ 
tible estate, though ancestral, from the very nature 
of the estate. The second is incompatible with the 
custom of impartiality as laid down in 10 All. 272* 
and the First Pittapur case 22 Mad. 2832 and so 
also the third as held in the Second Pittapur case 
41 Mad 778 s To this extent the general law of the 
Mitakshara has been superseded by custom, and the 
impartible estate though ancestral, is clothed with 

Rn. ° f . EeU - ac< i ui , rcd separate property. 

But the right of survivorship is not inconsistent with 

a This right therefore still 

remains, and this is what was held in 43 All. 228 4 
To this extent the estate still retains its charaete'r 
y pt0p r& a " d its devolution is gov- 

The proposition that an impartible estate is 
m a limited sense joint family property by no 
means implies that the income from such pro. 
perty belongs to the joint family. On the other 
hand, there is a long line of decisions in which 
t has been held that the income of the estate 
" a . bsoluto P ro I»rty of the incumbent and 
eutam relati °nflhip to the 
bolder, the junior members of the family have 
no right to maintenance out of the estate 
though such a custom need not be proved in 
regard to the sons of the holder of an estate 
beemise it has so often been judicially recoe- 
mzod as not to require proof: see a Pat si/ 0 

us Which were deb *ted before 

i H “nV<wJ2*,|-A ■ ' > >*'■ »m = » 

v. Wazir Naraia Singh ' 0,) ’ Ja « adamb * Komari 

at; 28T —__ 


impartible estate can be regarded as a joint 
family property and ( 2 ) whether the income 
from such an estate is the income of the holder 
of the estato or of the entire family. Apart 
from the cases to which reference has been 
made the most direct answer to both these 
questions is to be found in 68 I. A. 155 = 9 
I. T. R. 695 12 which was decided by the Privy 
Council in 1941. In this case it was held 

(1) that as regards house property for the pur¬ 
pose of s. 9, Income-tax Act, 1922, the income 
of an impartible estate to which the as se ssee 
has succeeded by the rule of primogeniture is 
chargeable in his hands as that of a Hindu 
undivided family and not as that of an indi¬ 
vidual inasmuch as under the Hindu law the 
estate is owned by the joint family; and 

(2) that for the purpose of Ss. 8 and 12 of the 
Act the income of such an estate is chargeable 
in the hands of the assessee as that of an indi¬ 
vidual and not as that of a Hindu undivided 
family, as such income is not the income of 
the undivided family but is the income of 
the assessee notwithstanding the fact that he 
has sous from whom he has not divided. The 
statement which is most pertinent to the pre¬ 
sent case is to be found in the following pas¬ 
sage which I quote from the judgment deli, 
vered by Sir George Rankin; 

"Though the oo-ownership of the juhior member 
may be in a sense* only, carrying no present right 

Hin8 ' / -. the < l uestion bo whether the 

Hindu undivided family or the present holder is 

th °f/ tate -, theanswerof the Hindu law ‘s 

that it is joint family property.” 

Two points thus seem to be beyond question 
11) the assessee is a member of a joint family 
and ( 2 ) the impartible estate in. the hands of 
her son (which at present is under the man- 
agement of the Court of Wards) may for the 
purpose of this case be regarded as a joint 
family property. The question which has yet 
to be answered is whether she receives main, 
tamance as a member of the joint family or 
otherwise. The learned Assistant Commis¬ 
sioner was of the view that the maintenance 
aUowance was received by her "as a regular 
gift on the ground of affection and regard the 
giver has for the recipient.” But this view 
seems to me to be based upon a misconcep¬ 
tion of law. The nature of a mother’s right to 
maujtenance ^ 1)6011 os P lained in Mulla’s 
Ejndu Law in these words: 

hia l0g ^.- ° bU S ation 10 maintain 

_ y istenoe of the relation between tho parties." 
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[It is therefore quite clear that the obligation 
to maintain a mother is a legal obligation. 
The mere fact that it is also a personal 
obligation and is not dependent upon posses¬ 
sion of any property is of little importance, 
because it simply shows that the right to 
[maintenance possessed by the mother is even 
higher than the right possessed by the junior 
members of the family. A mother has to be 
maintained by a son even if he has no pro¬ 
perty, but it does not follow that she is not 
[entitled to receive maintenance out of the 
joint family property, if she is a member of the 
joint family with her son and the son is in 
possession of the joint family property. The 
point to be emphasised is that the mother is 
entitled to be maintained as of right both as 
a mother and as a member of the joint family 
and if she receives maintenance out of the 
joint family property in the hands of her son, 
it is difficult to say that she does not receive 
it as a member of the Hindu undivided 
family as required by S. 14 (l). This view 
is supported by 8 I. T. R. 607. 13 In that 
case a taluqdar who had no male issue be- 
quethed his entire estate by will to his junior 
Rani. On his death, the estate was taken up 
by the Court of Wards and the Rani was 
given a mqnthly allowance of Rs. 3500. After 
some years the Rani herself made a will 
bequeathing the entire estate to the assessee’s 
son who was the Rani’s daughter's son's son, 
and directing that the monthly allowance of 
Rs. 3500 should after her death be paid to the 
assessee, that is to say, the mother of the 
holder of the estate. By a subsequent ar¬ 
rangement the assessee was paid only Rs. 2500 
per month by the Court of Wards. It was 
held that the maintenance allowance re¬ 
ceived by her was exempt from taxation 
under s. 14 (l) because it was received by her 
as a member of the Hindu undivided family. 
The learned Judge who delivered the leading 
judgment in the case relied on 6 I. T. R. 
157 , 14 in which it was held by a Bench of 
the’ Allahadad High Court that only those 
members of a Hindu undivided family can 
claim exemption under s. 14 (l) of the Act 
who either on partition would be entitled to 
demand a share or are entitled to mainten¬ 
ance under Hindu law and who therefore 
might be said to have an interest in the joint 
income of the property. There can be no 
doubt that a widowed mother is entitled to 
maintenance under the Hindu law out of the 
joint family property in the hands of her son. 


13 (’41) 28 A. I. B. 1941 Oudh 22: 16 Luck. 159: 
190 I. C. 435: (1940) 8 I. T. R. 607, Comm.ss.oner 
of Income-tax. C. P. and U. P. v. Rudh Kumwi. 
14 . (’38) 6 I. T. R. 167 (All.), Kedar Nanun Singh 
v. Commissioner of Inoome-tax, C. P. and U. P. 


In 21 Pat. 615 u it was held that the widow of 
a deceased coparcener can be a member of a 
joint Hindu family and the maintenance 
paid to her was exempt from taxation 
under s. 14 (l), Income-tax Act. In 56 Mad. 
I 18 it was held that maintenance and arrears 
of maintenance received by a widow of a 
member of a joint Hindu family is exempt 
from taxation under S. 14 (l) notwithstanding 
the fact that the maintenance allowance was 
paid t<h her under a decree for maintenance. 
The same view was taken in I. L. R. (1937) 
Bom. 827. 17 These cases do not relate to an 
impartible estate, but I do not see why the 
same principle should not apply if it is found 
that the widow is entitled to be maintained 
as a matter of right out of such an estate. I 
also do not see why the position of a widowed 
mother should be inferior to that of any 
other widow. 


Several other cases were cited before us in 
the course of the argument, but I would refer 
here only to two of them. In 57 Mad. 1023 13 
it was held that a sum received as mainten¬ 
ance by an assessee as the brother of the last 
holder of an ancestral impartible estate enti- 
tied under the law to receive maintenance 
out of such estate is a sum received by him 
as a member of a Hindu undivided family 
within the meaning of cl. (l) of S. 14, Income- 
tax Act. A similar view was expressed in 56 
ALL. 1009 19 in which the learned Judges 
observed: 


“I( the sum be considered to be in the nature of a 
rift pure and simple by the assessee’a father and 
jrother, it cannot be characterised as inoome receiv¬ 
ed by a member of a Hindu undivided family as 

iuch_It seems to us that if the assessee was, 

>y custom applicable to the Yizianagram estate, en- 
itled to be maintained with the revenues of the 
•state, and if the allowance fixed for him by his 
ather and brother is in satisfaction of his right to 
* so maintained, he should be considered to have 
received it as a member of a Hindu undivided family. 

In my opinion the test laid down in this 
passage is the true test which should be ap- 
plied to this case. The assessee in the present 
;ase did not receive the maintenance as a 
Tift pure and simple. It is said that her right 
to maintenance is not based on custom. But 

[5. (’42) 29 A. I. B. 1942 Pat. 458: 21 61 ®j 

2011. C. 554, Ml. Badha Kuer v. Commissioner of 

ifi nC ?'32) U l9 A. LB. 1932 Mad. 733: 56 Mad. 1: 
^ 140 I. C. 17 (S. B.), Vedathanni v. Commissioner 

17 mSTm A' 1^937 Bom. 479: I.L.R. (1937) 
Bo L 827: 172 I. C. 249, Commissionerof Income- 

.wffl'uS'S i r 

151 L G. 926 (S. B.), Commissioner of Inoome-tax, 

149 I. C. 306, Vijayananda Gajpawraj y. 
sioner of Inoome-tax. 
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if under the law the assessee was entitled to 
be maintained with the revenue of the estate 
and if the allowance fixed for her was in 
satisfaction of the right to be so maintained, 
then she must be deemed to have received it 
as a member of the Hindu undivided family. 
A person who is entitled by law to receive 
maintenance cannot be in an inferior position 
to that of a person who is entitled to receive 
maintenance by custom. The question iswhe^ 
ther the maintenance is received by her by 
virtue of some right, whether based on custom 
or law or is in the nature of a gift or 
indulgence. Another important case to which 
reference must be made is that of 14 Pat. 
78520 which was strongly relied upon by 
MrvDutt. In that case the assessees brother 
had made a babuana. grant in favour of the 


assessee by means of an indenture in accord. 
anc'„ with the custom prevailing in the Dar- 
bhauga Raj. In the lifetime of his father the 
assessee was to receive an allowance of Rupees 
38,000 per year but the present holder of the 
estate made an allowance of Rs. 48,000 per 
annum to the assessee in addition to the 
babuana grant. The question was whether the 
assessee was taxable in respect of Rs. 48,000 
and this question was referred to the High 
Court and heard by a Bench of three Judges. 
The Bench held that thp sum in question was 
not assessable to income-tax and the grounds 
for the decision were stated by Agavwala J. 
who delivered the judgment in that case in 
these words: 

“Once it is shewn that the custom prevailing in a 
family does not negative tho right of the junior 
members of the family to maintenance, their right 
to miuntenance out of an impartible estate must be 
held to be based upon tho joint ownership of the 

jumor members of the family : see 66 All. 468<> at 
page 4 So. 

■ 01 cou , ree ' tho fami| y custom 
does entitle the junior members.to maintenance so 

J?**.." 80 “f “ maintenance is paid out of joint 

?» 0P ^ rty k th ® receives it as a member 

b / vu ? uo of his ri ? ht !t . and it is 
exempted from taxation by S. 14 (l). n 

opinion this cose which is binding on 
Be °°k >9 derive of the matter before us. 
±he only difference between the present case 

Si • T hich was ^ tbe Special 
Bench is that here the maintenance i 3 given 

not to f Junior member of the family but to 
rlhS h6r ° f h6 -° lder ° f the ^tate and her 

custom ST ”?“^u 1106 ba8e <3 not upon 
custom but upon law. These distinctions how 

2l't-?4l «? A T ra i )a Knmar V W»eawarSingh. 

?? ? is L r- 348; 


held that the maintenance allowance received 
by an assessee (who was the son of a talukdar 
of Oudh) from his father out of the income of 
the talukdari estate was not exempt from 
taxation under s.14 (l). Income-tax Act. But 
the learned Judges who decided the case defi¬ 
nitely held that the talukdari estate in ques¬ 
tion was not in any sense of the word joint 
family property. Again, in 2 I. T. C. 92^-’ an 
annual allowance which was received by a 
father from his son was held not to be exempt 
from taxation under S. 14 (l). In this case, 
however, the assessee used to receive an annual 
allowance from his son out of the property 
inherited by the latter from his maternal 
grandfather which was, therefore, not joint 
family property. In this case as well as in a 
number of other cases it has been pointed out 
that the principle underlying s. 14 (l) is that 
the same income should not be taxed twice— 
that is to say, once in the hands of the joint 
family and again in the hands of the indi¬ 
vidual. It was contended by Mr. Dutt that 
in the present case there is no question of 
double taxation. But the argument overlooks 
the fact that the incoino of the property in 
the present case -escapes taxation because it 
is a zamindari estate yielding mainly agri. 
cultural income. If tho income was non-agri- 
cultural, it would have been taxed in the hands 
of the owner of the estate. I would, therefore, 
answer tho question which has been referred 
to us in the affirmative and hold that the 
maintenance allowance is exempt from taxa- 
tion under s. 14 (l), Income-tax Act. Tho as- 
sessee will be entitled to her costs, hearing fee 
ns. 250. 


vantage of reading the exhaustive judgmen 
prepared by my Lord the Chief Justice. Ii 
my opinion, after tho decision of their Lord 
ships of the Judicial Committee in 19411 t R 
G95 ‘ there is no difficulty in deciding the pro 
sent question. That decision lays down wit! 
regard to an impartible estate that 
though .the co-ownership of the junior member mai 
be n a sense' only, carrying no present right tc 
jo nt possession, if tho question be whether th» 
Hindu undivided family or tho present holder h 

tw ft° f - he f! at0 ., the nnswcr of ‘ho Hindu law b 

of tho assesse© and bis sons” ^ 

It was also pointed out at page 709 : 

tithdtoiMtat^ 04 i0 ‘ ntl S ° DJOyed th0 Party on. 
titled to maintenance and the party chargeablo unc 

sssster , no reoso 5 * e oC 

vations which they have cited from tho judgment in 
60-1- A . 1,9 to tho special class of cos ^ where nc 

Con^„LVol-I^ e .f“ b S“/o raS " d Si ° 8b ” 
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maintenance is payable to any junior member. It 
cannot, in their view, be held that the respective 
chances of each son to succeed by survivorship make 
them all co-owners of the income with their father, 
or make the holder of the estate a manager on be¬ 
half of himself and them, or on behalf of a Hindu 
family of which he and they are some of the male 
members.” 

It will be noticed that a distinction is drawn 
between a co-owner of the income from an 
impartible estate and the ownership of the 
estate which still is a joint family property, 
jit is now no longer open to controversy that 
the assessee although a female is a member of 
jthe joint family and as stated just now the 
impartible estate in the hands of her so'n must 
be regarded as a joint family property. How 
else does she receive the maintenance if not 
as a member of the joint family? It was sug¬ 
gested that she receives the maintenance be- 
cause of the moral or legal obligation of the 
( son to maintain the mother, but that does not 
[mean that she is not being maintained as a 
^member of the joint family. Further I do not 
see how the case of the Special Bench of this 
Court 14 Pat. 785 20 can be distinguished. For 
these reasons I agree that the question should 
be answered in favour of the assessee. I also 
agree that the hearing fee should be assessed 
at Rs. 250. 

G.N. Answer accordingly. 
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Agarwala and Meredith JJ. 

Ram Prasad Moral and another 
Appellants 
v. 

Emperor. 

Criminal Appeal No.2G3 of 1944, Decided on 20th 
December 1944, from decision of Sessions Judge, 
Purnea, D/- 21st March 1944. 

Evidence Act (1872), Ss. 61, 64 and 65 — Pro¬ 
secution for breach of order under Defence of 
India Rules, R. 56—Copy not signed by District 
Magistrate nor having certificate of certified 
copy—Conviction cannot be sustained. 

An order of a District Magistrate under Defence 
of India Rules, R. 56 is a public document. The only 
manner in which such a document may be legally 
proved is by production of the original or by a certi¬ 
fied copy of the original. A piece of paper, which is 
a type-written order purporting to be under R. 56 
and purporting to be made by the District Magis¬ 
trate bearing no signature of the District Magistrate 
on the document but merely having bis name typed 
there over the words “District Magistrate, Purnea 
and without any certificate that that is a certified 
copy of the order made by the District Magistrate 
cannot be basis of a conviction. [P 210 G 2J 

Shamnandan Prasad Sinlia — for Appellants. 

Government Advocate — for the Crown. 

Agarwala J. — The appellants Ram 
Prasad and Aklu Bania have been convicted 
of an offence under R. 56 (4), Defence of India 
Rules, namely, participating in a procession 


alleged to have been banned by an order of 
the District Magistrate made under R. 56. 
We are informed that since the conviction 
the appellant Ram Prasad has been released 
by an order of the Governor of the Province 
under S. 401, Criminal P. C. 

The only point that need be considered is 
whether the prosecution has proved the order 
of the District Magistrate banning processions. 
fcWhat the prosecution has done is to produce 
a piece of paper, which is a type-written order 
purporting to be under R. 56 and purporting 
to be made by the District Magistrate. There 
is no signature of the District Magistrate on 
the document. His name is typed there over 
the words “District Magistrate, Purnea.’’ 
Nor is there any certificate that this is a-cer- 
titled copy of the order made by the District 
Magistrate. Although this Court has on many 
occasions drawn attention to the necessity of 
proving in a legal manner orders on which 
the prosecution relies for proof of the com¬ 
mission of an offence, very little attention ap- 
pears to be paid to the matter by the persons 
responsible for conducting prosecutions. I 
propose, therefore, to endeavour once again to 
point out the relevant provisions of the Evi¬ 
dence Act. Section 61 provides that the con. 
tents of documents may be proved either by 
primary or by secondary evidence. But S. 64 
declares that documents must be proved by 
primary evidence except in the cases therein¬ 
after mentioned. The circumstances in which 
secondary evidence may be given and the 
nature of such evidence is described in S. 65, 
clause (e) of which states that secondary ovi- 
denco may be given when the original is a 
public document within the meaning of S. 74, 
but that in such a case the only secondary 
evidence admissible is a certified copy of the 
original. In regard to this matter attention is 
invited to the decision of the Privy Council 
in 71 I. A. 83. 1 An order of a District Magis¬ 
trate under R. 56, Defence of India Rules, is 
a public document. It follows that the only 
manner in which such a document may be 
legally proved is by production of the original 
or by a certified copy of the original. As the 
document relied on in the present case as the 
basis for the conviction of the appellant has 
not been proved in a legal manner, the con¬ 
victions must be set aside and the appellant) 
Aklu released. Let this order of release bo 
communicated to the District Magistrate at 


Bredith J. — I agree. 

K Conviction s et asiae. 

1) 31 A. I. R. 1944 P. C. 54 : 214 I. 0.1 : « 
. 83 (P. C.), Easwaramurthi Goundan v. Lm 
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Chatterji and Meredith JJ. 

Sri Chandra Choor Deo and others — 

Defendants — Appellants 

v. 

Bibhuti Bhushan Deva — Plaintiff — 

Respondent. 

Appeal No. 160 of 1937, Decided on 13tb Decem¬ 
ber 1940, from original decree of Sub-Judge, Mon- 
ghyr, D/- 29th July 1937. 

(a) Hindu law—Adoption—Power oi widow to 
adopt in different schools of Hindu law (Per 
ChatUrji J.). 

Adoption by a widow is permissible under all the 
other schools of Hindu law except the Mithila school. 
Dnder the Benares school a widow can adopt with 
the authority of her husband ; whereas under the 
Mithila School she can under nocircumstancesadopt. 
„ , CP 217 C 2; P 218 C 2] 

(b) Hindu law—Mithila—Extent of. 

The traditional boundaries of Mithila are, on the 
north the Nepal border, on the south the Ganges, 
on the east the river Kosbi, and on the west the river 
Gandak, (P 2 17 C 2; P 240 Cl] 

(c) Hindu law—Personal law—Determination 
of—Presumption—Onus—Time of migration — 
Importance of. 

Per ChatUrji J.-Prima facie, any Hindu residing 
in a particular province of India is held to be sub- 
ject to the particular doctrines of Hindu law re¬ 
cognised in that province. But 'this law is not 
merely a local law. It becomes the personal law, and 
part of the status of every family which is governed 
by it; consequently, where any such family migrates 
to another province governed by another law, it 
carries its own law with it as it was at the time of 
its migration Of course, if nothing is known about 
a man except that he lived in a certain place it will 
be assumed that bis personal law is theuSwJch 
prevails in that place. In that sense only is domicile 
of importance. But if more is known, then, inaccor- 
dance with that knowledge, his personal law must be 

° n ^ ess ll can be shown that he h as re- 
^ .°u glnal law m favoar the law of the 
t h migra ^ d - ^ therefore follows that 

',° u , gb the Pities may be resident in Mithila, they 

S to'' 6 ™ 0 * 1 ^ th0 ,aw of thc Place from which 
their fanuly migrated, unless it is shown that thev 

renounced their original law and adopted the law 
,n Mithila. The onus to prove this would 
59 Refit 7 681,18 U: ( ’ 21) 8 A.I.B. 1921 PC 

wT , CP 217 C 2] 

otlw “Igretes from one province to an- 

another law the time of migration 
m 0rder 10 ascertain what^h? law 

home eLr^a" 1116 Wh f U - eft - ilsor ?g?nal 

fhoTamily 1 . 0 U “ e ° f itS ^^n w^chTwoUd^Trn 
J [P 218 C 11 

i§flK«§« 

different, the onns shifts, and itk th.n if 

untiUtho ntrovtiT L . m ine ^ presumed. 

Uke2%iU??i 8h0 7 n that the family hw 

“"swi s 


(be presumption (bat a person is governed by bis 
personal law and not by the law of the province in 
which he resides the person must prove not only 
that he migrated to the province in which he resides 
from another province but also that the migration 
took place before the foundation of the school of law 
of the province to which he migrated: (*20) 7 A.I.Rj 
192>- Cal. 335, Not approved ; {'24) 11 A. I. R. 1924 
Cal. 383, Approved. [P 217 C 2; P 218 C 1; 

P 243 C 2; P 244 C 1] 

(d) Hindu law—Different schools of, prevailing 
in India indicated (Per Chatter ji J.). 

There are two main schools of Hindu law. namely, 
the Dayabbaga and the Mitakshara. The Dayabhaga 
is the law which prevails only in Bengal and Mitak¬ 
shara in remaining parts oD India. With the rise of 
different commentators in different provinces, the 
Mitakshara School was sub-divided into four schools, 
namely, ti e Benares, the Mithila, the Maharashtra 
and the Drovida Schools. The Maharashtra prevails 
in the Bombay Presidency and the Dravida in the 
Madras Presidency. The Mithila School prevails only 
jn Mithila. [P218C2] 

(e) Hindu law—Adoption—Mitakshara—Law 
prevailing al time of migration — Determination 
of — Judicial decisions recognizing that widow 
under Mitakshara can adopt with husband's 
authority — This must be taken to have always 
been the law. 

No doubt the personal law of the migratory family 
is the law prevailing at the time of migration at the 
pla<* whence it migrated. But the law which pre¬ 
vailed at the time of migration can be determined 
mth reference to subsequent judicial decisions and 
Uie Court is not confined to an examination of the 
texts existing at the time. Decisions by the Courts 
after the migration, declaring what was the oorrect 
doctrine in the place migrated from, affect the mig¬ 
rated members, though not so customs which are 
incorporated into the law after the migration. The 
judicial decisions including those of tho Privy Coun- 
cd in which it has been held that in the Benares 
ochooi a widow can adopt with her husband's autho¬ 
rity have merely interpreted the text and declared 

, tb °> w T l Vt ,WayS , # *® od * , 11 is now ^ late to con- 
tend on the basis of Dattaka Mimamsa that under 

a wldow has no Po'ver to adopt • 
J21) 8 A. I. R. 1921 P. C. 59; (1834) 2 KnaDD 90<i 
(P.C.); 12 M. I. A. 350 (P.C.); 12 MJ.A. 397 (p c 1 
and (*23) 10 A.I.R. 1923 P. C. 90, Rei on (F * CJ 

u- [ / 218 0 2; P 219 P 2 « C 2; P 245 C 11 
(f) Hindu law—Mithila and Benares Schools— 
Distinction—Whether party governed by Mithila 
^ 8< J‘ res School _ Evidence as to (Per Chat- 

‘ aw 01 the Mithila School is the law of the 
exoe Pt in B few matters in respect of 
which the law of the Mithila School h as departed/rom 
the !aw of the Mitakshara. The ordinarTlawofi“ 

lS T ‘to schools except with 

regard to particular kinds ofstridhan. The different 
between the two schools is so small that it is diffi 
ctdt for laymen to distinguish one school fmma 
other. That being so. general s^atomen^ 

haV ® ? pecial means 01 knoi- 
edge can hardly boot any value in determining whl 

80,md bj ,he » *$« 
^MithU® 11 la y*Z Funcral ritc s and ceremonies 

vaUing^Stn 6 (aneral r ‘‘ es and ceremonies pre- 
wming in the Benares and the Mithila Schools there 

^nS^^ n |v Parti0ulars \ Fir6t ’ aocor ding to S 
ares the person who performs the cremn 

tion ceremonies shaves his head at the time 
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mation ; whereas under the Mithila School, there is 
no such shaving at that time. Secondly, according 
to the Benares School 4, 5 or 6 pindas are offered at 
the time of cremation; whereas according to the 
Mithila School only one pinda is offered. 

, ’ [P 219 C 2] 

(h) Hindu law—Mithila and Benares Schools 
—Whether iamily governed by particular school 
—That migratory family adopted some of local 
usages does not raise presumption that it adopt¬ 
ed whole of local law—Mode of observance of 
funeral rites and ceremonies is not conclusive. 

From the fact that the family which had migrated 
to Mithila from a place outside Mithila governed by 
the Benares School adopted some of the practices 
and usages of the Mithila School no presumption can 
be drawn that it renounced its original law and 
adopted the Mitbila law : 6 S. D. A. (O.S.) 42, Dist¬ 
ing.; 2 M. I. A. 132 (P.C.), Expl. [P 220 C 1] 

The fact that in the matter of shaving the head 
at the time of cremation and offering of pindas at 
the cremation the family follows the local Mithilp 
custom does not prove that the family adopted the 
Mithila law. Those ceremonies are n$t of so vital a 
character as to involve a renunciation of the personal 
law. [P 219 C 2; P 220 C 1] 

Per Meredith J. — No doubt if it can be shown 
that with regard to vital sastric rites the migratory 
family has adopted the local practice a presumption 
will follow that it has adopted the local law of in- 
beritance. [P 241 C 1] 

(i) Evidence Act (1872), Ss. 13 and 43-In pre¬ 
vious suit plaintiff’s father claiming that his 
family was governed by Benares and not Mithila 
School — Defendants alleging that family was 
governed by Mithila—Court holding that family 
was governed by Benares School — In subse¬ 
quent suit by plaintiff against different parties 
plaintiff claiming that his family was governed 
by Benares School — Plaint, written statement 
and judgment in previous suit if admissible as 
evidence of plaintiff’s claim. 

In a previous suit, the plaintiff's father claimed 
that his family was governed by the Benares and 
not the Mithila School. This was denied by the de¬ 
fendants to that suit, who alleged that the family 
was governed by Mithila School. An issue was 
framed and the Court held that the family was gov¬ 
erned by the Benares School. In a subsequent suit, 
not between the same parties, filed by the plaintiff, 
the plaintiff claimed that his family was governed 
by the Benares and not the Mithila School : 

Held (Per Chatter ji J.)that the plaint, the written 
statement and the judgment in the previous case taken 
together were relevant evidence in the subsequent 
suit in support of the plaintiff's claim that his family 
was governed by the Benares School: (’37) 24 A.I.B. 
1937 P. C. 69, Expl. t and Bel. on. [P 221 C 1, 2] 

Per Meredith J.—The allegations in plaint were 
alone sufficient to prove the assertion by the plain¬ 
tiff’s father that the family was governed by the 
Benares School and the plaint was admissible under 
Section 13. £ 242 C 2] 

(j) Hindu law — Personal law — Peraon.in 
Mithila married in family living outside Mithila 
and governed by Benares School-Person whe¬ 
ther governed by Mithila or Benares School 
Date of marriage is not of much importance — 
That marriage took place in family governed by 
Benares School may be taken into consideration 
(Per Chatter ji J •)• 

When a person residing in Mithila is married in a 
family living outside Mithila and governed by the 
Benares School the date of marriage may be faxed 
according to the Mithila or Benares almanac accord¬ 


ing to convenience of parties and therefore is not of 
much importance in determining whether the person 
is governed by the Mithila or the Benares School. 
But the fact that he was married in a family living 
outside Mithila and governed by the Benares School 
is a circumstaifte which may be taken into consi¬ 
deration. [P 222 C 2] 

(k) Hindu law — Personal law — Mithila — 
Family whether governed by Mithila or Benares 
School—That adoption was attended by agnates 
and castemen without any protest and is not 
permissible under Mithila law is not of import¬ 
ance. 


In determining whether a family is governed by the 
Mithila or Benares School, the fact that an adoption 
in the family was attended by agnates and castemen 
without any protest and adoption is not permissible 
under the Mithila law is not of much importance 
when the interests of the castemen and agnates were 
not going to be affected and the persons whose in¬ 
terests were affected are not shown to have been 
present at the time of adoption. When the family 
was an influential and wealthy one and respectable 
people were invited it is but natural for the agnates 
and castemen to attend the ceremony. [P 222 C 2] 

(1) Custom — Family custom — Proof of (Per 
Chatterjx J.). 


It is admissible evidence for a living witness to 
state his opinion on the existence of a family custom 
and to state as the grounds of that opinion informa¬ 
tion derived from deceased persons and the weight of 
the evidence would depend on the position and 
character of the witness and of the persons on whose 
statements he has formed his opinion. But it must be 
the expression of independent opinion based on 
hearsay and not mere repetition of hear say: 23 All. 
37 (P.C.), BA. on. [P 223 C 1] 

(m) Hindu law—Idol—Shebaitship — Devolu¬ 
tion of — Deed of endowment—Creation of new 
form of estate or altering line of succession 
allowed by law is void—Founder herself consti¬ 
tuting first shebait and after her death A and B 
or their male heirs alive at time of her death and 
subsequently on death of any shebait his male 
heirs to be shebaits — A and B held took life in¬ 
terest only and not heritable estate in shebait¬ 
ship — No independent gift held to any person 
apart from his being heir—S. 15, T. P. Act, held 
did not apply. 


A man cannot by will or gift create a new form of 
•state or alter the line of succession allowed by law 
or the purpose of carrying out bis own wishes or 
news of policy. All estates of inheritance created by 
rift or will, so far as they are inconsistent with the 
reneral law of inheritance are void as such, and by 
Tindu law no person can succeed thereunder as heir 
o the estates described in the terms which in Eng- 
ish law would designate estates tail : I. A. Supp. 
Vo\. 47 (P.C.), Bel. on. [P 224 C 1] 

These principles relating to ordinary secular pro¬ 
perty apply equally to shebaitship : (’36) 23 A. I. B. 
L936 P. C. 318, Bel. on. [P 224 C 2J 

The founder, a Hindu widow executed a deed of 
indowment relating to the estate of her deceased 

pusband's property which she held as a widow's estate. 

rhe reversioners A and B also joined in the execution 
pf the deed. The relevant portion of the deed in 
which the founder was described as declarant 1 ana 
the reversioners as declarants 2 to 4 ran as follow,. 
•Daring my life time I, declarant 1 f aU 
the shebait. On the death of declarant 1 we'decJar- 
ants 2 to 4 i. e., those who will remain aim a; the 
time of the death of declarant 1 as well as incase.of 
the death of any one of us declarants 2 to 4 the mate 
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heirs remaining alive at the time of the death of 
declarant 1 will in place of declarant lbeand remain 
the sevaits. Subsequently on the death of any scvait 
hts male heir or heirs will one after another 
be sevaits in his place.” The question was whether 
A and B took an absolute i. e., a heritable estate or 
only a life interest in the shebaitship. It was also 
argued that as C the son of JJ was in existence at 
the time of the deed and answered the description 
of a “male heir” who was to take on the death of B, 
C would be an independent donee under the deed. 
Section 15, T. P. Act, also was relied on in support 
of this contention : 

Held that (1) the whole of the founder's intention 
could not be given effect to, because the course of 
succession (by exclusion of females) she was laying 
down was unknown to Hindu law and was therefore, 
void. A and B were expressly appointed as shebaits. 
Togivetheman estate of inheritance so as to include 
females in the line of succession would be going 
directly against her intention. Her intention could be 
given effect to under the law to this extent that .1 
and B took in the shebaitship life interest only.: 
Case law discussed. [p 227 C*2) 

(2) the founder was laying down a general rule of 
succession without having in her mind any parti- 
cular heir of any particular sbebait and therefore it 
could not bo said that there was any independent 
gift to C or any person apart from his being an heir: 
(*36) 23 A. I. R. 1936 P. C. 318, Pel. on. 

’ ^ [ P 228 C 1) 

(3) Per Chatterji J. —. Section 15, T. P. Act, had 

no application to the case as the gift to the male 
heirs of any of the shebaits failed not by reason of 
the rules contained in Ss. 13 and 14 of the Act but 
because the estate of inheritance which was thereby 
sought to be created was not permissible under the 
Hindu law. [p 228 C 2; P 223 C 1] 

Per Meredith J. _ Section 15, T. P. Act bad no 
appheauon In order to apply S. 10 it must first be 
held that there was an independent gilt to a class of 
pmons, whereas under the deed there was no separable 
gift to any class of persons, but only a gift to persons 
specifically named, to which was added a provision 
laying down an invalid rule of succession to those 

. . [P 250 C 2] 

. W lhe reversioners joined in the execution of the 
deed merely hy way of giving their consent to the 
alienation by the widow and not as founders. 

[P250C2] 

(n) Huidu law—-Benares School—Funeral rites 
—ohaving of head on 10th or 11th day is shastric 

S.FSSS£f/,J* d “ ,im '* 

r h “Wi n K° *l° Ubt V haStri ° rit0 bQt tho sha ving 

of head at the tune of cremation is not a shastrio 

u, a , t p 219 C 2 ] 

law —Religious endowment — Deed 

laring d ?r^ e R e Te COn8,rUCli0n of “Principles re¬ 
word® -m 1° c °nsituc.ion of similar 

a by Co “" '» ° th " 

|SS£F£«gS' 

[P 224 C 1] 


It is always dangerous to construe the words of 
one deed of endowment by the construction of more 
or less similar words in a different deed of endow¬ 
ment which was adopted by a Court in another case. 
The question in each case is, what was the para¬ 
mount intention of the founder as expressed in the 
deed of endowment. The intention has to be gather¬ 
ed from the document rend as a whole and that 
intention must be given effect to so far as legally 
possible, even if in doing so some of the subsi¬ 
diary wishes of the founder must necessarily be 
sacrificed ('22) 9 A. I. R. 1922 F. C. 63 and (*3G) 23 
A. I. R. 1930 P. C. 316, Ilcl. on. [P 224 C 2; 

F 227 C 2; P 249 C 1] 

(p) Hindu law —Idol —Shebaitship — Nature 
of. 

Per Chatter ji J. — Shebaitship means office of 
sbebait. Tboogh shebaitship is property it is never¬ 
theless an office. There is no distinction between the 
office of shebaitship and the property of the endow¬ 
ment : 23 Mad. 271 (P. C.) and 29 Mad. 2d3 (P. C.), 
on. (P 230 C 1; P 231 C 1] 

Per Meredith J. — No doubt shebaitship has been 
held to be property in many respects but though 
property in one sense, in another the office of she- 
bait is an office of trust. Though a sbebait is not 
a trustee in the English sense of the term in view of 
the obligations and duties resting on him, he is 
answerable as a trustee in the general sense for mal¬ 
administration : ('22) 9 A. I. R. 1922 P. C. 123, Bel. 
on - - m [P 251 C 2] 

The property rights are inseparably connected 
with and inherent in the office of the sbebait but it 
is a case of the rights following tho office, and not of 
the office following the rights. [P 252 C 1] 

(q) Hindu law—Idol—Co-shebaits— Position of 
—Shebaitship when reverts to founder—Two or 
more joint shebaits appointed for their lives — 
On death of one shebait his interest does not 
revert to founder. 

Per Chatter ji J . — When a debutter endowment 
is created and shebaits are appointed for carrying 
on the worship of the idol and the administration 
,. .i® n ^ owment * the question when tho shebait¬ 
ship will revert to the founder or his heirs will have 
to be determined by considerations applicable to the 
peculiar nature of property in shebaitship and not 
by considerations which are applicable to ownership 
in ordinary property. Once an endowment is created, 

e founder ceases to have any personal interest in 

Nor has ho a °y interest in 
the shebaitship except what he reserves to himself or 

ovornf 8 r y th ® d » eed of endowment. Where, how- 
nr hiok - hn i e of ahcb ^ its prescribed by him fails, ho 
J,"* b ^ ,rs bave got the right to take upon them- 
hnl h t ““geraent of tho endowment. This is 
ni- f^ r *? kes P laco * The reason why it takes 
place is that when there is no ono legally oompetont 
0n , tbe worship of tho idol and look after tho 
endowment tho duty falls upon the founder or hi 3 

wL 4 [P 230 C 1,2) 

fhnn!!w iS lZ . or ,. moro shebaits are appointed even 
dirMtL f'L , h K ir hV f S on| y> th °yin the absence of any 
k the °° ntrar y *>y the founder are joint ahe 
™ t0 SCt °®f le ®tively for tho performance 
form hni n™ ®?“ 1 V? otod with the endowment. They 
“ 1, f°V, ve truste ° therefore cannot 

ant^K 7 bUt f,‘ mU6t Tb °y not ton- 

Thoir P<fition is like that of Hindu 

acting J 8 ' tbo f 1130 °* co-widows no ono of them 
y ““ deal wit h the husband’s estate. 
™, 8 “ “ y ° no <* « alive tho rovers.oners 

the offin^v 0 .}”' S i mdar, y tho oo-shobaits all hold 

or orc »» dcad ‘hero is 
, ° reyorter to tho foundor or his heirs. All this iroes 

show that shebaitship does not revert to 8 tho 
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founder until the lino of succession laid down by 
him is altogether extinct. There is no vested re¬ 
mainder in the founder when a shebait is appointed 
for life. (P 230 C 2; P 231 C 1; P 232 C 1] 

Per Meredith J. — The question whether on the 
death of a eo-shebait his interest reverts to the 
founder or not must be decided upon spiritual consi¬ 
derations and not on secular considerations of rights 
of property. The primary consideration in dealing 
with shebaits must be the sheba (worship) of the 
deity in accordance with the intention of the found- 
or, and considerations of rights in property must be 
secondary. [P 252 C 1] 

The determining factor in causing reverter to the 
heirs of the founder must, therefore, be the necessi¬ 
ties of the sheba, and not any question of rights in 
the office regarded as property. Nothing comes back 
to the heirs of the founder in their own interest. 
The office reverts only if and when the necessities 
of the deity or the endowment require it; otherwise, 
the founder and his heire have no further rights, or 
powers. Unless, therefore, the necessities of the en¬ 
dowment require it, there can be no reverter. As the 
cause of reverter lies in the necessities of the endow¬ 
ment, and not in any rights to property, the reverter 
must take place when the line of devolution of the 
shebaitship wholly fails, for, otherwise, there would 
bo no means of carrying on the sheba. But in the 
case of the death of a co shebait there is no cause 
for reverter unless under the terms of the deed of 
endowment, or for some particular reason connected 
with the sheba, any particular number of shebaits is 
necessary. [P 252 C 1,2] 

Per Division Bench— Accordingly where the foun¬ 
der appoints two or more joint shebaits for their 
lives on the death of each of the shebait9 his interest 
does not revert to the founder or his heirs. The 
shebaitship will revert to the founder or his heirs 
only on the extinction of the line of succession laid 
down by him: Case law discussed. (P 232 C 1; 

P 252 C 2] 

(r) Hindu law — Co-widows — Position of — 
Joint ownership in property other than co-parce¬ 
nary property does not necessarily imply tenancy- 
in-common (Per Chatterji J.). 

Under the Hindu law joint ownership in property 
other than coparcenary property does not necessa¬ 
rily imply tenancy-in-common, e.g., the case of co¬ 
widows. They take as joint tenants with a right of 
survivorship, but no one of them has a right to 
enforce an absolute partition of the e3tate against 
the others so as to destroy their right of survivorship: 
(’28) 15 A.I.R. 1928 P.C. 251, Bel. on. (P 231 C 2; 

P 232 C 1] 

(s) Hindu law — Idol — Shebait — Position of 
— Nature of interest of (Per Chatter ji J .). 

The interest of a shebait, though it may be a life 
estate, is analogous to a widow’s estate. Like the 
widow, the shebait for the time being represents the 
entire estate. The shebait has full power to deal with 
the debutter estate, provided he acts for the benefit 
of the deity : (’16) 3 A. I. R. 1916 Cal. 312, Bel. on; 
16 Cal. 383 (P. C.), Disting. [P 231 C 1] 

(t) Hindu law—Adoption—Adoption by widow 

_Object and retrospective effect of — Adopted 

son if can inherit collaterally by divesting. 

The substitution of a son of the deceased husband 
for spiritual reasons is the essence of adoption by a 
widow and the consequent devolution of the property 
a mere accessory to it. It will not be correct to say 
that such adoption has a retrospective effect and 
relates back to the death of the adoptive father for 
all purposes. The adoption lias a retrospective effect 
so far as the continuity of the line of the adoptive 
father is concerned. As a necessary corollary to the 
theory of the continuity of the adoptive father's line 


it follows that the adopted son will take the property 
of his father in whomsoever it might have vested 
since his father's death. But no such consideration 
arises where he claims to succeed to the property 
belonging to a different line or branch of the family. 
With regard to such property his rights accrue only 
from the time of his adoption. Accordingly succes¬ 
sion to the property of a collateral A, after it had 
once opened out, cannot be affected by any subse¬ 
quent adoption made by the widow of another colla¬ 
teral B and the adopted son cannot come in among 
the heirs of the collateral A : 12 Cal. 18 (P. C.), Bel. 
on ; (*33) 20 A. I. R. 1933 P. C. 155 and ('35) 22 
A.I.R. 1935 P.C. 95, Expl. ; Case law discussed. 

(P 233 C 2; P 235 C 1, 2; P 254 C 2; 

P 255 C 2; P 257 C 2] 

(u) Hindu law — Religious endowment—Deed 
of endowment by widow in respect of part of 
property held by her as widow's estate — Rever¬ 
sioners joining in execution of deed — Rever¬ 
sioners do not become founders of endowment. 

Where a widow executes a deed of endowment in 
respect of part of the properties of her husband 
which she held as a widow’s estate the fact that the 
reversioners also joined in the deed by way of giving 
consent can only indicate that the alienation was for 
necessity and binding on the reversioners and can¬ 
not constitute the reversioners who have no present 
interest in the property as the founders of the 
endowment. The effect of the reversioners joining 
with the widow as executants cannot be taken to be 
that there was a transfer of the properties by the 
widow in favour of the reversioners followed by 
a dedication by the latter to the deities 60 as to 
constitute them as the founders of the endowment : 
10 Cal. 1102 (F.B.), Disting. [P 236 C 2; P 237 C 1] 

Per Meredith J. — The legal fiction that when 
the widow disposes of the entire estate with the 
consent of the reversioners, that is a binding trans¬ 
fer of the entire estate, the deed being construed as 
a relinquishment of her interest by the widow, a 
kind of voluntary self-annihilation, coupled with a 
transfer by the reversioners is limited to the case of 
an alienation, of the entire estate. It proceeds upon 
the theory of surrender, which in turn rest9 on the 
fiction that the widow voluntarily causes her own 
civil death; thereby it must be limited to an 
alienation of the whole estate, since it is settled that 
tho widow cannot surrender a portion of her interest. 
She cannot be dead for some purposes, and alive for 
others. Where the alienation is of a portion of the 
estate only it is not construed as a transfer by the 
reversioners. The fact that the reversioners had 
joined merely raises a presumption that tho aliena¬ 
tion was for necessity and so binding upon the 
reversioners which was quite a different matter. In 
no circumstances by tho application of this doctrine 
could the reversioners who had joined in the deed 
of endowment be regarded as founders : (18) 5 
A. I. R. 1918 P. C. 196 and 40 Cal. 721, Bel. on; 
10 Cal. 1102 (F. B ). R«J. *61 C 1] 

(v) Hindu law — Idol — Shebait — Shebait if 

can alienate his office or appoint successor by 
will (Per Chatter ji J .). , 

Shebaiti right is not alienable in tho absence ol 
custom or usage. This principle applies to alienations 
bv will. A shebait therefore cannot alienate his 
office by will in absence of custom or usage : 6 Bom. 
298. Dissent.; 35 Cal. 226 ; 1 Mad. 235 (P.C.) and 
23 Mad. 271, Bel. on; (’33) 20 A.I.R. 1933 p P a 3 l j 30 Jj 

^'The^fihebait may if authorised by the deed of 
endowment or by usage appoint a successor by^vnU.^ 

(w) Hindu law—Adoption—Dattaka Mimamsa 
is work of great authority. 
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The Dattaka Mimamsa of Nanda Pandit is a work 
of great authority ou the subject of adoption : 12 
M. I. A. 397 <P. C.), Rcl. on. [P ‘239 C 1) 

But it is not conclusive in every detail. [P245 Cl] 

(x) Hindu law — Adoption — Validity of — 
Recitation of mantras at time of giving and tak¬ 
ing is not necessary {Obiter— Per Meredith J .). 

The recital of mantras during the giving and 
taking of the boy is not necessary to the validity of 
the adoption. Even if eojoinfcd it is a pious obliga¬ 
tion merely, and not an essential feature of the 
ceremony necessary to give it legality. [P 240 C 1) 

(y) Hindu law — Commentaries on — Nature 
of (Per Meredith /.). 

The commentaries on Hindu law such as the 
Dattakft Mimamsa are only commentaries. They do 
not enact ; they explain and arc evidence of the* 
congeries of customs which form the law : (*21) 8 
A.I.R. 1921 P.C. 59, Bel. on. [P 244 C 1] 

(z) Hindu law—Adoption—Adoption by widow 

— Family custom prohibiting adoption — Proof 
of (Per Meredith J.). 

In considering whether there is a special family 
custom prohibiting adoption the statements by wit¬ 
nesses on one side that there is such a custom and 
on the other side that no such custom exists mean 
very little. But the fact that the very agnates of the 
family who come to depose that there is a custom 
against widow adoption in their family attended 
without the slightest objection or protest a ceremony 
of widow adoption in the family which was celebrat¬ 
ed with the utmost publicity would be almost con¬ 
clusive that thero is no family custom prohibiting 
adoption especially when the plea as to existence of 
such a custom was not originally taken in the writ¬ 
ten statement but was raised as an after-thought in 
a supplementary written statement. [P 245 C 1] 

(aa) Hindu law—Adoption—Adoption by widow 

— Family custom prohibiting adoption — Exis¬ 
tence of — Want of instance of adoption by any 
widow of family is not conclusive. 

Tho fact that there is no instance of any wi¬ 
dow of the family ever having adopted does not 
necessarily show that there is a family custom 
prohibiting widow adoption because an adoption by 
a widow with her husband's previous consent is 
always a rare occurrence since if a childless Hindu 
desires an adoption he will generally make that adop¬ 
tion himself. (P 223 C 1; P 246 C 21 

(bb) Hindu law Idol — Shebaitship — De¬ 
volution of — Law applicable (Per Meredith J.). 

In considering tho question of devolution of she¬ 
baitship the law of property has little application. In 
so far as it applies at all, it is only as a result of 
custom and practice which ascribes much weight to 
the wishes ol the founder : (’22) 9 A.I.R. 1922 P.C. 

In .‘Tn 0M - 1 . t p 251 C 2; P 252 C 1] 

(cc) Practice _ Appeal — New plea _ Plain- 

fe ‘,““ no * ® et U P new case in appeal which de- 
for/i J ). h d n ° ChanCC ° f meelin B ( p er Chal- 

P kl ” Ufi “““ot he allowed at the stage of 

nSi S f“ P \ now case " hl <* the defendant had 

T h er eforo where the case of 

wm n 6 trial °? art BS lftid in the Plaint 

entiUed\o ff ™ 

• • £p 230 C 11 

Si L n U V? eher i i ' Phulan Prasad Vanna, 

P P J aUl PSingh, O. P. Shahi, 

IprtkuZ C ' mnd,a man *•"•*« - to 

taaSAtof and K ■ r ■ 


Chatterji J. — The dispute in this ease' 
relates to succession to shebaiti right in cer¬ 
tain properties which are described in the 
schedules attached to the plaint-. The last 
shebait to whom the plaintiff, who is a minor, 
claims to have succeeded was Rai Bahadur 
Ram Sumran Prasad, who died on 8th De¬ 
cember 1924 leaving his widow, Mt. Sabitri 
Devi in whose favour he executed a will giv¬ 
ing her, besides all his properties absolutely, 
authority to adopt. She obtained probate of 
the will on 23rd December 1925, and there¬ 
after on 13th May 1928 6he in accordance with 
the authority given by her husband adopted 
the plaintiff. The relationship between the 
parties will appear from the following gene¬ 
alogy : 

(See genealogy on page 216.) 

The deities Sri Sri Radha Krishna to whom 
the disputed properties belong were admitted¬ 
ly installed by Mt. Jayanti Kumri, widow of 
Rai Bahadur Ram Sumran’s paternal uncle 
Banarsi Prasad, in a temple built by her. 
According to the pleadings of the parties, it is 
common ground that the properties described 
in schs. l and 2 of the plaint which were held 
by Mt. Jayanti Kumri as a widow’s estate, 
being inherited from her husband, were dedi¬ 
cated by her to the said deities by two deeds 
of endowment dated Gth December 190G and 
12th September 1912 respectively with the con¬ 
sent of her husband’s then reversionary heirs, 
namely, his nephews, who in fact joined with 
her in executing tho deeds. Under the terms 
of these deeds of endowment, Mt. Jayanti 
Kumri herself was the first shebait, and on 
her death in 1916 Rai Bahadur Ram Sumran 
and the defendants’ father Jagatdhar Narain 
became joint shebaits. On Jagatdhar’s death 
in 1920, the defendants became shebaits in his 
place, and since then they are in possession of 
the disputed properties as shebaits of the dei¬ 
ties concerned. 


Ham bumran was admittedly a co-shebait 
till his death in 1924. Upon his death disputes 
arose between his widow Sabitri Devi, on the 
one hand, and the defendants, on the other. 
Sabitri made an attempt to gel her name re¬ 
corded in the land registration records as a 
co-shebait in the place of her deceased hus¬ 
band, but her attempt failed. This was in 1925 . 
The plaintiff after his adoption applied under 
the guardianship of his adoptive mother for 
registration of his name as a co-shebait in the 
plage °f Rai Bahadur Ram Sumran. His ap. 
plication was opposed by the defendants, who 
challenged both the factum and validity of 
his adoption. His application was rejected by 

SiK ^ d u Reg,Strati0n Collector on 

30th October* 1928. and on appeal his order 

was confirmed by the Collector on 20 th Nov- 
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BABU HIBDEY NARAIN 


A. I. R. 


Madan 
Mohan Lai 


Brij Mohan Lai died 
without any issue 
leaving hinr surviv¬ 
ing his widow Mt. 
Sham Kumri. 


I 

Brain hade va Prasad 
(died in 190S with¬ 
out any issue.) 


I 

R. B. Ram Sumran 
Prasad died on 8-12-24 
leaving behind him a 
widow Mt. Srimati 
Sabitri Debi 


Adopted son—adopted by 
the widow Sabitri Devi on 
13-5-28 Bibhuti Bhusan 
Deva (plaintiff) 


Krishna Mohan Lai 
(died in 130S Fasli) 

I 

Jagatdhar Narain 
(died in 1920 mar¬ 
ried Srimati Debi) 

I 


Banarsi Pralsad (died 
in 1304 leaving behind 
him his widow Mt. 
Jayanti Kumri and a 
daughter and a son. 
The daughter and son 
predeceased Mt. Ja¬ 
yanti. Musammat Ja¬ 
yanti died in 1916.) 


Chandra Chur 
ljeva (deft. 1) 


I 

Chandra Mauli 
Deva (deft. 2) 


Chandra Bhusan 
Deva (deft. 3) 


ember 1923. The plaintiff then brought the 
present suit on 23rd Juhe 1934 for declaration 
of his right as a co-shebait with the defendants 
in respect of the disputed properties described 
in Schs. 1, 2, 3 and 4 of the plaint and for re¬ 
covery of joint possession of those properties. 
The properties described in Sch. 3 are the 
temple and ornaments of the idols and those 
described in Sch. 4 are immovable properties 
which were subsequently acquired. 

The suit was contested by the defendants 
on the following among other grounds: (l) 
that the plaintiff was never adopted by Rai 
Bahadur Ram Sumran’s widow; ( 2 ) that the 
widow had no power to adopt under the law 
by which the family is governed, namely, the 
Mithila School of Hindu law, and therefore 
the adoption, even if it did take place, was 
invalid; (8) that there is a custom in the 
family that a widow cannot adopt; (4) that 
under the terms of the deeds of endowment, 
the plaintiff is not entitled to succeed as she- 
bait as he was not bom at the time of Mt. 
Jayanti Kumri’s death and (5) that on the 
death of Rai Bahadur Ram Sumran his she- 
baitship was inherited by the defendants as the 
next heirs, and by any subsequent adoption by 
his widow, even if valid, the shebaitship which 
once vested in them could not be divested. 

The learned Subordinate Judge has decreed 
the suit, holding: ( 1 ) that the plaintiff was duly 
adopted by Rai Bahadur Ram Sumran’s 
widow; (2) that the family is governed not by 
the Mithila School but by the Benares School 
of Hindu law; (3) that there is no custom in 
the family prohibiting adoption by a widow; 
(4) that the adoption is valid; (5) that upon a 
proper construction of the deeds of endowment 
Rai Bahadur Ram Sumran Prasad had only 
a life interest in the shebaitship which on his 
death reverted to the heirs of the founder of 
the endowment and (G) that the plaintiff as 
adopted son of Rai Bahadur Ram Sumran 
became an heir of the founder and as such ho 


along with the defendants succeeded to the 
shebaitship which was previously held by Ram 
Sumran The defendants have preferred this 
appeal. All the above findings of the Subordi¬ 
nate Judge except the fifth have been challeng¬ 
ed in this appeal on behalf of the appellants. 
The respondent, on the other hand, while sup¬ 
porting the decree in his favour has taken 
exception to the fifth finding. 

The first question for consideration is whe¬ 
ther the plaintiff was duly adopted. As regards 
the factum of adoption, though it was chal¬ 
lenged in the Court below, the learned advo¬ 
cate for the appellants very wisely, in view of 
the overwhelming and unimpeachable evidence 
produced on behalf of the plaintiff, does not 
dispute the lower Court’s finding. He also 
frankly concedes that there was giving and 
taking at the time of adoption. The point rais¬ 
ed by him, however, is that adoption being a 
purely religious act, as held by their Lordships 
of the Privy Council in 60 I.A. 242, 1 recitation 
of the prescribed Vedic mantras is necessary 
at the time of giving and taking, but there is 
no evidence that this was done in the present 
case. The formalities and ceremonies neces¬ 
sary for an adoption have been differently 
prescribed by the ancient sages Saunaka, 
Vasishtha and Baudhayana. These are men¬ 
tioned in Dattaka Mimamsa, a work of great 
authority on adoption. Section 5, Arts. 2 to 15 
relate to the ceremonies prescribed by Saunaka, 
while Arts. 31 and 42 refer to those prescribed 
by Vasishtha and Baudhayana respectively : 
see Setlur’s Collection of Hindu Law Books, 
Part 1, pp. 392, 393, 395 and 897. Mr.L.K. Jha 
for the appellants contends that both Saunak| 
and Baudhayana prescribe that there should 
be recitation of certain prayers at the time of 
giving and taking : vide Articles 13 and 42. 
Vasishtha also pre scribes recitation of certain 

1. (-33) 20 A. I. R. 1933 P C155: 12 P^- ^TgO 
I. A. 242 : 143 I. C. 441 (P. 0.), Amarendra Man 
Singh v. Sanatan Singh. , 
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prayers but of other denomination: vide Art. 31. 
Dattaka Mimamsa, S.5, Art. 50 {Setlur, rartl, 
page 399) lays down that 
“the filial relation to these five sons proceeds from 
adoption only with observance of the form of cither 
Vasishtha or Sauoaka; not otherwise.” 

Whatever may be the mantras that are re¬ 
quired to be recited at the time of giving and 
taking, tho evidence in this case shows that 
the ceremony of giving and taking was per¬ 
formed in accordance with shastric rites. 
P. W. 2G and P. W. 27, who officiated as 
Karamakandi and Acbarya respectively at 
the adoption, depose that the boy was adopted 
according to shastric rites. P. W. 2G was cross- 
examined as to the various rites that are to 
be performed at the time of adoption, and he 
enumerated all those rites of which item IS is 
“The giving and taking of the boy according to 
shastric rites:” vide his evidence at p. 69 . He 
was not cross-examined any further. Neither 
he nor p. w. 27 was asked any question in 
cross-examination as to whether any mantras 
were recited at the time of giving and taking. 
In the absence of such cross-examination, the 
evidence of the witnesses that the adoption 
was made in accordance with shastric rites 
must be accepted. Mr. L. K. Jba draws our 
attention to the following passage in the cross- 
examination of P. w. 19 the natural father of 
the plaintiff: 

i ° f P 0 * 3 an<i Sonkf dp was performed 

before the actual giviog and taking in adoption. I did 
not perform any other rite." 

Pi-om this it is contended that he did not re- 
cite any mantras at the time of giving and 
taking. But it is to be remembered that he is 
a layman who could not be expected to re- 
member the Sanskrit mantras which were re. 
citod, particularly when he was giving evidence 
more than eight years after the adoption. Or 
it may be that recitation of the mantras which 
aa a matter of fact takes place in all religious 
ceremonies was not considered by the witness 
to be any particular • , rite. ,, On behalf of the 
defendants adoption was altogether denied, 
and therefore, naturally there is no evidence 
on their side to contradict the evidence of 

27 ‘ UP ° Q th6 eVid6DCe « 
it stands, it is difficult to hold that the cere 

mony of giving and taking was not perfomed 

Y 1 ? 3hastrio ritos. Mr. P. R 

COnfcenda tha * 

f Vedl ° mantraa afc th ° of 

adoption is unnecessary and he attempted to 
support his contention by reference to certain 
passages from Mitakshara and Dattaka Mim 
r*- B “‘ “ the view I take “r 

to prOQOUnce opinion on 
th^t th« JoT Upon thQ evidence 

s slss: tookpiacs in 


The next question is whether the family is 
governed by the Benares School, as contended 
by tho plaintiff, or by the Mithila School of 
Hindu Law, as contended by the defendants. 
Both these schools are branches of the Mitak- 
shara law. It is now well settled according to 
judicial decisions that under the Benares 
School a widow can adopt with the authority 
of her husband; whereas under the Mithila 
School she can under no circumstances adopt. 
Tho parties are residents of village Ulao which 
is admittedly in Mithila. Mithila is northern! 
Bihar bounded by three rivers on three sides,) 
namely, the Ganges on the south, Koshi on 
the east and Gandak on the west. Thereiore, 
the presumption of law is that the family is 
• governed by the Mithila School. The parties, 
however, belong to a family of the Agarwala 
caste The Subordinate Judge has found, and 
it is now conceded before us, that the original 
home of their family was at Agroha and the 
family migrated to Mithila. The present iden¬ 
tity of Agroha is not known, but the evidence 
suggests that it is somewhere in the province of 
the Punjab. At any rate it is admittedly out¬ 
side Mithila. In 47 I. A. 213“ their Lordships 
of the Privy Council accepted, as correctly 
stating the law, the following passage from 
Mayne’s Hindu Law, 8th Edn., parade : 

“Pnma facie any Hindu residing in a parti-i 
cular province of India is held to bo subject to the! 
particular doctrines of Hindu law recognised in that 
province. . . . But this law is not merely a local law. 
It becomes the personal law, and part of the status 
of every family which is governed by it; consequent¬ 
ly, where any such family migrates to another pro- 
vmce governed by another law, it carries its own 
law with it. 

Their Lordships further said : 

n ° thin 8 ^ known about a man oi- 
oept that he lived in a certain place, it will bo 

ifat V* laW iS the law Whi0h P r ^ 

imwrtAn^n In that , sense on 'y is domicile of 
importance. But if more is known, then in acoord- 

d£tari2V hat | kn ° Wlcdge hb3 Phonal law must be 
inn^l r’ l f “ a h® show « tkat ho has re. 

K w h k l L or i 8lna ' aw i n favotfr of the ,aw ° f thc 

place to wbioh he migrated. * 

It therefore follows that though the parties 
are residents in Mithila, they must be govern, 
ed by the law of the place from which their 
family migrated, unless it is shown that they 
renounced their original law and adopted the 
law prevailing in Mithila. Obviously the 

211 ' VT 5 £ hi l WOuId lie on defen- 

dants. Mr. jj. k. Jha contends that the time 
of migration is very material and if the mig. 

Mithn P ! ac f beforQ the foundation of 
Mithila School, the family must be presumed 


\ ™ 21 P C - 60 : «8 Cal. 80 : 47 

1 ‘ 2l *Ji 16 N - R* 187 : 57 I. C. 545 /p r \ 
Balwimt Rao v. Bajl Rao. {Fm 0J ' 
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to be governed by that School. In support 
of this contention reliance is placed on 
24 c. w\ n. 215 3 where Mookerjee and Pan¬ 
ton JJ. observed : 

“There is this further difficulty that even if tan¬ 
gible evidence of migration bad been available, the 
time of migration would be a vital point for consi¬ 
deration.Consequently, the defendant would 

have to establish not merely that the family migrat¬ 
ed from Bihar but that the migration took place 
after the foundation of the Bengal School of Hindu 
law by the author of the Dayabhaga.” 

The actual decision, however, was based on 
these findings : 

“It is plain that the defendant has failed to dis¬ 
charge the burden which rested on him, namely, to 
prove that the family came from a province where 
Mitakshara law prevailed, into Bengal, and that it 
has adhered to the Mitakshara law in matters of 
succession But we may add that even if the family 
be assumed to have migrated into Bengal and to 
have retained some of its religious rites and ceremo¬ 
nies, the evidence points to the conclusion that the 
family has acquired a course of devolution of pro¬ 
perty in accordance with the common course of des¬ 
cent of property in the district under the Bengal 
School of Hindu law.’* 

So the observation that “the time of migra¬ 
tion would be a vital point for consideration” 
cannot be regarded as anything but an obiter 
dictum. The correctness of this obiter was 
doubted in a subsequent decision of the same 
High Court in so cal. 898* where Walmsley and 
Suhrawardy JJ. refused to accept the conten¬ 
tion of the appellant based on the aforesaid 
obiter, that 

"for a family residing in Bengal to show that :t is 
governed by the Mitakshara School of law. it must 
prove immigration and immigration since the estab¬ 
lishment of the Dayabhaga system.” 

The said obiter does not also appear to be 
consistent with the principle enunciated by 
the Privy Council in 47 I. A. 213 3 cited above. 
The time of migration might perhaps be 
material in order to ascertain what the law 
of the family was at the time when it left 
Agroha, because, as laid down by the Privy 
Council in the above cited case, 47 I.A. 218," 
“The law must be the family law as it was 
when they left.” But the evidence as to the 
time when the family migrated to Mithila is 
most vague and unsatisfactory. It is entirely 
hearsay. The plaintiff’s witnesses, on the one 
band, say that the Agarwalas came at first 
to Balia near Begusarai—they cannot say 
when—thence to Begusarai and thence to 
Ulao where they have been living for the last 
100 or 125 years. The defendants witnesses, 
on the other hand, say that the Agarwalas 
migrated from Agroha 2000 or 2500 years ago. 
From Rev. M. A Sherring’s Hindu Tribes 


}. (’20) 7 A. I. B. 1920 Cal. 335 : 55 I. C. 6 : 24 
C W. N. 215, Pitambar Chandra v. Nishi Kanta. 
». >24) 11 A. I. R. 1924 Cal. 383 : 50 Cal. 898 : <9 
I. C. 309, Ramesh Chandra Sinha v. Mohammad 
Elabi Buksh. 


and Castes as represented in Benares, vol. i, 
p. 286, it appears that according to the ac¬ 
count given by Sir Henry Elliot in his sup¬ 
plementary glossary, the Agarwalas migrated 
from Agroha to all parts of India after the 
capture of that place by Shahab-ud-din Ghori. 
History shows that Shahab-ud-din Ghori in¬ 
vaded India towards the close of the twelfth 
century. Nothing, therefore, can he definitely 
said as to when the migration from Agroha 
took place except that it was near about the 
close of the twelfth century. 

It is well known that there are two main 
schools of Hindu law, namely, the Dayabhaga 
and the Mitakshara. The Dayabhaga is the 
law which prevails only in Bengal and 
Mitakshara in remaining parts of India. 
With the rise of different commentators in 
different provinces the Mitakshara School was 
sub-divided into four Schools, namely, the 
Benares, the Mithila, the Maharashtra and the 
Dravida Schools. The Maharashtra prevails in 
the Bombay Presidency and the Dravida in the 
Madras Presidency. The Mithila School pre- 
vails only in Mithila. There is, therefore, no 
doubt that the parties must be deemed to be 
governed by the Benares School unless it is 
shown that their family adopted the Mithila 
law. Then again adoption by a widow is per¬ 
missible under all the other schools of Hindu 
law except the Mithila School. It is, there¬ 
fore, incumbent upon the defendants to show 
that their family adopted the Mithila law. 


Mr. Jha contends that the family when it 
nigrated from Agroha carried the Mitakshara 
aw as it then stood. Under the Mitakshara, 
is supplemented by the Dattaka Mimamsa, 
ae says, a widow cannot adopt, and this must 
aave been the law of the family when it 
nigra ted. The Mitakshara is silent as to the 
power of a widow to adopt. There is, however, 
he text of Vasishtha which ■ says “Nor 
et a woman give or accept a son unless with 
:he assent of her lord.” This text is accepted 
is authoritative by all the schools and it is 
>nly upon different interpretations of this text 
:hat the different schools have propounded 
lifferent views. On an interpretation of this 
ext Dattaka Mimamsa, S. 1, Art. 16 (Mr. 
Sutherland’s translation) says : “From this, 
he incompetency of the widow is deduced 
;ince the assent of her husband is impossible. 
But according to Biramitrodaya, a contem- 
)oraneous work of equally great authority, a 
vidow can adopt with the consent of her 
husband’s kinsmen. The Courts in India as 
veil as the Privy Council, however, have held 
hat according to the Benares School a widow 
jan adopt with her husband s authority, (see j 
he Privy Council decisions in (1834) 2 Knapp! 
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203 : 12 E. R. 457,° 12 M. I. A. 350, 6 12 M. X. A. 
397, 7 50 I. A. 179 s (and it is not disputed that 
this is the present law). Mr. Jha, however, 
contends that the law' which prevailed at the 
time of migration ought not to be determined 
with reference to the subsequent judicial deci. 
jSions. Similar contention was raised in the 
'above cited case, 47 I. A. 213," but was nega¬ 
tived by their Lordships. Their Lordships 
said: 

“A judgment declaratory ol law as having always 
been would bind; but it would be a different thing 
if subsequent customs became incorporated in the 
law.” 

The judicial decisions in which it has been 
held that in the Benares School a widow can 
adopt with her husband's authority have 
merely interpreted the text and declared the 
law as it always stood. It is now too late to 
contend on the basis of Dattaka Mimamsa 
that under the Benares School a widow has 
Ino power to adopt. On the question whether 
the parties are governed by the Mithila School, 
the defendants have examined a large num¬ 
ber of witnesses. These witnesses make gene- 
ral statements regarding the school of law 
and also speak about the different rites and 
ceremonies connected with marriage and death 
which are observed in the two different 
schools. As regards the general statements, 
they are based on hearsay and are not sup. 
ported by reasons. The Subordinate Judge 
has discussed their evidence in detail and 
come to the conclusion that the evidence is 
quite unsatisfactory. There is, however, one 
witness, namely, p. w. 58, who is a retired 
Deputy Magistrate and appears to be an 
independent and reliable witness, but there is 
no reference to his evidence in the judgment 
of the Subordinate Judge. P. W. 58 says “I 

S of Ja SaWhar Babu is gov- 

erned by the Mithila School of Hindu Law.” 

But m cross-examination he says* 

S;.2s w of ihe ««“ 

of the u , i espect of whieh the law 

w of S, 8 ,^ 001 has de P arted from the 
i th Mlta , kshara - The ordinary law of 
nhentance is the same in both the*^ schools 

e^Ptwithrega rdto particular kind s ofVi. 

pa thy. V ' MooUo ° Ramalinga Sathu- 

V&ShiiViSS 2 " p -™-- 60 

V . Jugal Kieho xq. * 4 ^ Blshwa Nath Singh 


dhan. The difference between the two schools 
is so small that it is difficult for laymen to, 
distinguish one school from the other. That] 
being so, general statements made by witnesses, 
unless they have special means of knowledge, 
can hardly be of any value. At any rate 
nothing has been shown to us which will 
justify us in taking a different view from the 
Subordinate Judge. 

As regards the rites and ceremonies relating 
to marriage, the Subordinate Judge after con- 
sidering tbe evidence has come to the finding 
that those observed by tbe family of the 
parties are consistent with the practice under 
the Benares School rather than under the 
Mithila School. As regards the funeral rites 
and ceremonies, it is necessary only to men¬ 
tion two important particulars. First, accord¬ 
ing to the Benares School, the person who 
performs the cremation ceremonies shaves his 
head at the time of cremation; whereas under 
the Mithila School, there is no such shaving 
at that time. Secondly, according to the 
Benares School 4, 5 or 6 pindas are offered 
at the time of cremation: whereas according 
to the Mithila School only one pinda is offer¬ 
ed- With regard to these particulars, the 
Subordinate Judge seems to have preferred 
the defendants' evidence which shows that 
the family of the parties observes the rites 
that prevail in the Mithila School. Ho is, 
however, of opinion that the evidence regard¬ 
ing the rites and ceremonies relating both to 
marriage and death is inconclusive. Mr. 
L. K. Jha accepts his finding so far as the 
ntes and ceremonies connected wife marriage 
are concerned. But he contends that the 
shaving of head and offering of* pindas at the 
time of cremation are shastric rites and should 
be regarded as conclusive. As regards pinda, 
it is offered according to both the schools and 
the difference is only with regard to the nnm. 

ber ' / fa, J see how the difference in the 
number of the pindas can be regarded as a 
determining factor. Nor do I feel convinced 
that the shaving of head at the time of croma- 
tion is a shastrio rite. The shaving of head 
on 10 th or nth day, as the case may be, whichi 
just precedes the actual sradh ceremony is nol 
doubt a shastric rite. The shaving of head 
at the time of cremation is to bo done only 
y the person who performs the funeral cere- 

lust LVn" ^ 3 th ® 8havi ^g takes place 
just before the sradh is to be done by all the 

ToTuTth! ?? er ob,ati0DS th0 
Svi mo™ 1 m ° re olearly ’ if the leased 

fire to h ? ha ? 0ne son * the son ™bo puts 
Bm^f th fU T al pyr4 - ahavos his head at the 
tm* of cremation. But at the time of sredh 

aU the sons have to shave their heads. 
assuming that the shaving of head at the time 
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of cremation is a shastric rite all that can be 
said is that the family follows this particular 
rite of the Mithila School. This by itself does 
not prove that the family adopted the Mithila 
law. The family has been residing in Mithila 
for a very long time, and it is no wonder that 
it adopted some of the rites and customs of 
the Mithila people. 

Mr. Jha contends that if the family adopted 
some of the customs and usages of the Mithila 
School, there must be a presumption that it 
renounced its original law and adopted the 
Mithila law. In support of this contention re. 
liance is placed on the decision in C S.D.A.0.9. 
42.' J In that case the question was whether a 
family which had migrated from Mithila to 
Bengal would be governed by the Mithila or 
Bengal law. Upon the evidence it was found 
that: 

“The purohit or family priest of each of the par¬ 
ties, was a Brahmin of Bengal; that the ancestors of 
the parties, whose family had been resident in 
Bengal for several generations had inter-married 
with Bengali women; that the religious ceremonies 
connected with funeral or marriages had been some¬ 
times according to the Mithila, and sometimes ac¬ 
cording to the Bengali Shastra." 

It was held that the Bengal law must govern 
the case. It is to be noticed that inter-mar- 
riage with Bengali women was a very impor¬ 
tant factor in that case. The case, therefore, 
cannot be an authority for the broad proposi¬ 
tion contended for by Mr. Jha. Nor does it 
receive any support from the decision of the 
Privy Council in 2 M.I.A. 132 10 in which their 
Lordships, while referring with approval to 
the above *ase in 6 S. D. A. 0. S. 42, u quote the 
following note of Mr. Colebrooke at the foot 

of page 44 of that report: 

“If the family had been shown to have continued 
in the observance of the natural law and usages, 
namely those of Mithila, the rule of inheritance as 
established in that province must have been followed”. 

and then observe as follows: 

“The present case, therefore, must be considered, 
rather as an exception to that which is laid down as 
the law in that case, because there they had aban¬ 
doned those usages and taken to those of Bengal.” 

Mr. Jha lays some stress on the fact that 
Maithil Brahmins are priests of Rai Baha¬ 
dur Ram Sumran’s family. Mt. Sabitri Devi, 
P. W 6, was asked in cross-examination 
if Rameshwar Jha and Jogeshwar Jha were 
her kulapurohits (family priests). In answer 
she said “They are my nominal purohits.” 
Though she adds the word nominal’, we may 
take it that the above mentioned two persons 
are her family priests. They are Maithil Brah¬ 
mins. But the evidence of defendants’ own 
witness 34 shows that “At Ulao and Bo- 

9. 6 S. D. A. O. S. 42, Rajchunder Narain Chowdry 

v. Goculchand. ^ „ 

10. (1837-41) 2 M. I. A. 132 : 1 Bar. 161 : 2 Suther 
1 (P.C.), Rutcheputty Dutt v. Rajunder Narain Rae. 


gusarai there is no other Brahmin except 
Maithil Brahmins who can get religious cere, 
monies performed.” P. W. 36 who is an agnate 
of the parties says: 

“My family priest was Dukliia Mishra who is dead 
and new purohit is Ramesar Jha who is a Maithil 
Brahmin. Dukhia Mishra was a Gour Brahmin." 

The evidence, therefore, shows that the 
Agarwala families at Ulao now engage Mai. 
thil Brahmins as their priests as non-Maithil 
Brahmin priests are not available. Mr. Jha 
suggests that when the Agarwalas migrated 
from Agroha they must have brought their 
family priests. There is no justification for 
such assumption. There is no reason to sup- 
pose that priests also migrated with the Agar, 
walas. Even assuming that any priest did 
migrate, it might be that his family became 
extinct. However, the evidence makes it clear 
that there arc no non-Maithil Brahmins avail- 
able at Ulao, to act as priests. It is worthy 
of remark that the defendants have not exa¬ 
mined their own priest Anant Missir. 

The plaintiff also has examined a large 
number of witnesses to prove that the family 
is governed by the Benares School. The learn¬ 
ed Subordinate Judge has discussed their evi¬ 
dence and observed that their evidence is also 
open to criticism. Their evidence has been 
placed before us and I do not feel disposed to 
differ from the Subordinate Judge’s view. The 
position, therefore, is that the defendants hay¬ 
ing failed to adduce satisfactory evidence to 
prove that their family adopted the Mithila 
law, the presumption remains that they arc 
governed by the Benares School. This pre¬ 
sumption is strengthened by some document¬ 
ary evidence to which I shall now refer. Rai 
Bahadur Ram Sumran and Jagatdhar Narain 
brought a Title Suit No. 277 of 1912 in the 
Court of the Subordinate Judge at Darbhanga 
against their paternal uncle Brij Mohan Lai s 
widow Mt. Sham Kumri and others to set 
aside a compromise which had been entered 
into by Sham Eumri with the other defen¬ 
dants. Mt. Sham Kumri had obtained a mort¬ 
gage decree for Rs. 1,41,959-1-6 in a suit 
originally instituted by her husband who sub¬ 
sequently died. In execution of that decree the 
mortgaged properties were sold and purchased 
by Sham Kumri. The judgment-debtors mado 
an application under O. 21 , R. 90, Civil P. C., 
for setting aside the sale. In that proceeding 
Sham Kumri and the judgment-debtors filed 
a compromise petition which was accepted by 
the Court. As a result of this compromise, the 
auction sale was set aside and Mt. bham 
Kumri after remitting Rs. 70.000 received in 
cash the balance of the decretal amount in 
full satisfaction of the decree. It was to sm 
aside this compromise that the said Title Su 
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NO. 277 of 1912 was brought on the allegation 
that the compromise was not binding on the 
plaintiffs who were the next reversioners. 

In the plaint (Ex. 13) of that suit it was 
stated in para. 2 that the plaintiffs’ family 
was governed by the Benares School of 
Hindu law. Sit. Sham Kumri, on the other 
hand, in her written statement (ex. D) assert, 
ed that the family was governed by the 
Slithila School of Hindu law. Issue 5 raised 
in the suit was "Is the plaintiffs' family gov¬ 
erned by the Benares or Mithila School of 
Hindu law?’’ The trial Court upon a consi- 
deration of the evidence came to the finding 
that the family was governed by the Benares 
School: vide judgment Ex. 24 (c). From the 
appellate judgment of the High Court Ex.24 (d) 
it appears that the lower Court’s finding on 
the said issue was not challenged in appeal. 
The appeal was dismissed and a further ap¬ 
peal to the Privy Council was also dismissed. 
The judgment of the Privy Council Ex. 24 (e) 
contains the following passage: 

"One of the points set up on behalf of the defen¬ 
dants was that the widow’s husband’s family was 
governed by the Mithila School of Hindu law, which 
gives larger powers to a Hindu woman when an 
estate is vested in her than she gets under the 
Mitakshara. This was negatived by both Courts and 
need not now be considered.” 


Tho learned Subordinate Judge has helc 
and Mr. P. R. Das for the respondent contends 
that the statements in the plaint Ex. 13 an 
written statement Ex. D, taken along with th 
findings of the trial Court and the High Cour 
are relevant evidence which goes to suppot 
|tho plaintiff s case. Mr. Das lays great stres 
On tho statement in the plaint Ex. 18, bein 
the statement of the defendants’ own fathe 
as also of Ram Sumran. To this Mr. Jha' 
answer is that Ram Sumran and Jagatdha 
were very much interested in making the state 
men t, because if the family were governed b 
he Mithila School, Mt. Sham Kumri wool 
he the absolute owner of the mortgage mone 
r^ardmg which the compromise had bee 
effected. As a contrast to the statement i 

P laint Ex - ls - Mr. Jha draws ou 
attention to the statement in another plain 

S Ram R WhlCh Was med about a month late 
® u ““ 11 agauwt some outsiders. Ii 
this plaint it was stated that the plaintiff’ 

Sw”TI e i n f^?i eMite ^ araScho ° 

ot law. It is said that Ram Sumran bein. 

SoK' h ° T g0vemed b y tbe Mithili 
Sohool, which is a branch of the Mitakshan 

School, mentioned “the Mitakshara SdSol 0 

Law m ex. is (a), there being then no nece= 

^ to mention “the Benoms Soho” o? S 

Low, whereas this latter expression was mir 

ffffled^lTr' 0 ” pU “‘**• 18 

wan filed about a month before. 


distinction seems to be rather far-fetched. How¬ 
ever the contention that the statement in Ex. 13 
was made with a motive is not without force. 
Be that as it may, the Court framed an issue 
on the point and came to a finding. In the 
circumstances, the plaint, the written state¬ 
ment and the judgment taken together will be 
relevant evidence. Mr. Jha on the authority 
of the decision of the Privy Council in 16 Pat. 
25S U contends that the finding in the judgment 
Ex. 24 (c) is not admissible evidence. In that 
case a previous decree of 1916 not inter partes 
was sought to be used as proof of the plain¬ 
tiffs’ title. Their Lordships stated the general 
rule to be 

“that so far as regards the truth of the matter de¬ 
cided, a judgment is not admissible evidence against 
one who is a stranger to the suit.** 


-i-ucii uu^ever, considered me cir¬ 

cumstances of the case and held that the de¬ 
cree was hardly of any evidentiary value. But 
the following statement of their Lordships is 
important: 

“On the other hand apart from all discussion whe¬ 
ther a judgment is or is not a ‘transaction* within 
the meaning of S. 13, Evidence Act, the judgment of 
1916, together with the plaint which preceded it and 
the steps in execution which followed, are evidence of 
an assertion by the Raj of the right which it claims 
to have acquired in 1903 and are thus admissible 
evidence of the right. There are undoubtedly cases 
in which a judgment is evidence of weight even 
against third parties.*' 

This rather supports the contention in the pre¬ 
sent case that the plaint Ex. 13, the written 
statement Ex. D and judgment Ex. 24 (c), taken 
together, are admissible evidence of the right 
which the plaintiffs claim, namely, that the 
family is governed by the Benares School of 
Hindu law. It is argued that the question 
•whether the family is governed by the Benares 
or Mithila School is not a question of any 
right. But certayjy the rights of the parties 
depend upon whether the family is governed 
by one school or the other. Thus the plaint 
ex. 18, written statement Ex. D and the judg¬ 
ment Ex. 24 (c), taken together, support the 
plaintiff s case that the family is governed by 
the Benares School. 

There is another matter on which a good 
deal of controversy was raised in the Court 
below as well as in this Court. Defendant 3 
was married in Baisakh 1843 Fasli—the actual 
date of the month is not known. The plaintiff 
adduced evidence to show that the marriage 
could not bo performed in Baisakh 1343 accord- 
rng to the Mithila almanac, because according 
to that almanac Baisakh 1343 was inauspicious 
for marnage, though it was not so according 
to the Benares almanac. The conclusion there- 
ftre sought to be drawn is that the family is 
AI -R- p . C. 69 : 16 Pat 288 -Tl 

** 
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governed by the Benares School. In the Mithila 
almanac Baisakh 1343 was shown as "ashudh” 
or inauspicious, because the planet Jupiter 
was in retrograde motion during that month. 
The defendants’ explanation, on the other 
hand, is two-fold: first, that Jupiter, though it 
was in retrograde motion, was in its own house 
—and this is not disputed; therefore, tbe month 
could not be regarded as inauspicious for mar¬ 
riage; 'secondly, that retrograde or accelerated 
motion of Jupiter is not taken into considera¬ 
tion where the marriage takes place outside 
Mithila—admittedly the defendant’s marriage 
took place in Etawah which is outside Mithila. 
As regards both these grounds, they are sought 
to be supported by the evidence of D. W. 12, 
who is said to be an expert in astrology, and 
who, as his evidence shows, passed the highest 
examination in astrology from the Government 

Sanskrit College at Benares. He says : 

“It was quite proper according to tbe Mithila 
School to have marriage performed in Baisakh last 
year, because the planet Jupiter although it was 
having retrograde movement was in his own sign of 

Zodiac (Rasi).There can be marriage outside 

Mithila during the retrograde movement of the 
Jupiter even if both the bride and the bridegroom 
are persons governed by the Mithila School.*' 

This last statement receives support from the 
evidence of P. W. 35, who is an expert witness 
in the matter on the plaintiff’s side. He studied 
Astrology and Karamkanda but he does not 
appear to have passed any examination. In 

his cross examination he says : 

“When a marriage is performed in the United Pro¬ 
vinces of Agra and Oudh, the question of Brihaspati 
being ‘nich’ or 'bakra* is not considered. The ques¬ 
tion of Brihaspati being ‘nich,* ‘bakra,* atichar, etc., 
is taken into consideration only when a marriage is 
performed within the Mithila country.'* 

In re-examination, however, he says : 

“Wherever the people governed by Mithila School 
will go for marriage either in United Provinces or else¬ 
where, they will observe the ‘nidh* or ‘bakra,* etc., of 
Brihaspati.** 

It is not easy to reconcile this statement with 
his statement in cross-examination. Reading 
the evidence of P. W. 35 and D. W. 12, the lat¬ 
ter to my mind seems to be more competent 
and reliable. As regards the other ground, 
namely, that the planet Jupiter being in its 
own house, the month could not be regarded 
as inauspicious. D. W. 12 was cross-examined 
and asked if he could support his statement 
by any authority. He referred to the 48th 
Sloka of Muhurtchintamani which is admitted 
to be a treatise of authority on the subject. 
The following passage from the translation 
Ex. E of the Sloka does support the opinion of 

the witness: . . _ t 

“Therefore Jupiter being in Diianu Rasi (Sagit¬ 
tarius) there it being supreme for all persons by 
"ochar by reason of the aforesaid text even if Jupiter 
become retrograde still it becomes auspicious.” 

Mr. Jha also points out from the Mithila 


almanac Ex. 25-a that the 9th to 13th Baisakh 
1343 are shown as “Sudh” or auspicious. But 
the evidence of D. w. l at p. 137 suggests that 
the marriage took place towards the end of 
Baisakh. However having regard to the evi¬ 
dence of D. W. 12 I feel inclined to hold 
that the marriage of defendant 3 in Baisakh 
1343 could have taken place even according to 
the Mithila almanac. So the fact that the mar¬ 
riage took place in Baisakh 1343 is quite in¬ 
conclusive. It may further be mentioned that 
defendant 3 was married in a family living 
outside Mithila and governed by the Benares 
School. It is not at all unlikely that the date 
of marriage might have been fixed according 
to the almanac prevailing in the place where 
the bride’s family resided. Where marriage 
takes place between parties residing in differ¬ 
ent places, the date of marriage is fixed ac¬ 
cording to the convenience of the parties. I do 
not therefore attach much importance to the 
fact that the defendant was married in Bai¬ 
sakh 1343. It is important to observe that ad¬ 
mittedly the Agarwalas of Ulao are married 
in families living outside Mithila and govern¬ 
ed by the Benares School. This is a circum¬ 
stance which to my mind makes it still more 
difficult for the defendants to prove that their 
family is governed by the Mithila School. 

Mr. Das has laid some stress on tho fact 
that tho adoption ceremony was attended by 
the agnates and castemen of the family. This 
conduct on the part of the agnates and the 
castemen, ho says, is inconsistent with the 
supposition that the family is governed by the 
Mithila School. It is said that an adoption by 
a widow is not permissible under tho Mithila 
law, and therefore the agnates and castemen 
would, far from taking part in tho adoption 
ceremony, have protested against it. This 
argument does not appeal to me. No immoral 
act was being done by the adoption and the 
interests of the agnates or castemen were not 
going to be affected. The defendants whoso 
interests were affected are not shown to have 
been present at the time. Rai Bahadur Ram 
Sumran was an influential and wealthy per¬ 
son and his widow under authority conferred 
by him was making the adoption. The cere¬ 
mony was performed with great pomp, and 
respectable people, such as the Sub-divisional 
Magistrate who was an I. C. S. and advocates 
practising in this High Court, were invited. 
In those circumstances it was only quite natu¬ 
ral for the agnates and castemen to attend 
the ceremony. However, considering the evi¬ 
dence as a whole, I agree with the learned 
Subordinate Judge’s finding that the family is 
governed by the Benares School. ^ # 

The next question for consideration is wm- 
ther there is any family custom prohibiting 
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adoption by a widow. The onus to prove the 
custom undoubtedly lies upon the defendants. 
They have examined a number of witnesses, 
some of whom say that there is no custom in 
the family of widows adopting and others say 
that there is a custom prohibiting adoption by 
a widow. Their evidence is naturally all hear¬ 
say, but so far as they express their indepen¬ 
dent opinion, their evidence is admissible, 
provided they have special means of know¬ 
ledge: see s. 49, Evidence Act. In 27 I. A. 
•238’ 3 it was laid down by their Lordships of 
the Privy Council that 

"it is admissible evidence for a living witness to state 
his opinion on the existence of a family custom and 
to slate as the grounds of that opinion information 
derived from deceased persons and the weight of the 
evidence would depend on the position and character 
of tho witness and of the persons on whose state¬ 
ments he has formed his opinion. But it must be 
the expression of independent opinion based on 
hearsay and‘not mere repetition of hearsay." 

The witnesses merely make general statements 
and do not give any reasons to support their 
opinion. Some of them merely repeat what 
they heard from others. Without discussing 
in detail their evidence, it is sufficient to 
say that upon such evidence it is impossible 
to find that the alleged custom has been 
proved. It is remarkable that the plea of the 
existence of the custom was not taken in the 
written statement which was at first filed by 
defendants l and 2 on 3rd December 1934 . It 
was taken for the first time when defendant 3 
appeared as a major and filed his written 
statement on 25th February 1936, and subse- 
quently it was taken by defendants 1 and 2 in 
their supplementary written statement which 
was filed on 2lst October 1986. It seems to me 
that the plea was an afterthought. 


Mr. Jha draws our attention to the fat 
that the plaintiff’s evidence discloses that i: 
the Agarwala families at Ulao there were 
number of childless widows, but there is n 
instance of any adoption by a widow. He als 
refers to the long genealogy filed by the plain 
tiff, which is printed at p. 244 of Part 8 of thi 
paper-book, and contends that this genealogy 
does not show that there was any adoption ii 
the family. It is to be remembered that ad 
option is not of common occurrence, and par 
hcularly adoption by a widow is ram. Evei 
m famdies where adoption by a widow is per 
miasible we find abundance of childlesi 
widows. No inference therefore can be drawr 

“ /h Ct that in the A 8 a ^ala families 

^ r6gards tte genealogy 
at P- 244, there 13 nothing in it to justify the 

uggeation that there was neve r any adoption 


in the family. It is to be noticed that the 
genealogy does not mention any widow’s 
name at all. 

I have no hesitation in accepting the 
learned Subordinate Judge’s finding that the 
custom prohibiting adoption by a widow has 
not been established. The plaintiff must, there¬ 
fore, be held to be validly adopted son of Rai 
Bahadur Ram Sumran Prasad. The next and 
most important question for consideration is 
whether the plaintiff, being the adopted sou 
of Bai Bahadur Ram Sumi-au, is entitled to 
succeed to the shebaiti interest which was 
held by him. This question primarily de¬ 
pends upon an interpretation of the deeds of 
endowment, Ex. 39 dated Gth December 1900 
and Ex. 39 (a) dated 12th September 1912. 
Tho first deed was executed by ( 1 ) Mt. 
Jayanti Kumri, (2) Brahamdeo Prasad, (3) 
Ram Sumran Prasad and (4) Jagatdhar 
Narain. At the time of the second deed 
Brahmadeo being dead, it was executed by 
(l) Mt. Jayanti Kumri, ( 2 ) Ram Sumran 
Prasad and (3) Jagatdhar Narain. The tetms 
of the two deeds are similar in all material 
respects. The rule of succession to the office 
of shebait is laid down in para. 8 of the first 
deed Ex. 89 which corresponds to para. 7 of 
the second deed Ex. 39 (a). The relevant por¬ 
tion of para, 8 of E.x. 39 is as follows: 

“That during my lifetime I, declarant 1, my¬ 
self shall remnin the sevait of the said Sri Sri Tba- 
kurji Mabaraj and shall ns sevait manage and make 
collection of all the wokf properties specified below 
as well as look after and repair the said temple and 
shall, with the income of tne said properties after 
payment of the colloctorate demands and meeting 
the establishment charges etc., meet the expenses of 
seva, puja and utsevas of the said Sri Sri Thakurii 
* nd expenses (e. g.) alms, sad L 

barat, pathshalo, gausliala etc., appertaining to tho 
said temple, ns specified in Sch. 2. On the death of 
declarant 1 we declarants 2 to 4 i. e., those who will 
remain alive at the time of the death of declarant 1 
as well as in case of tho death of any one of us 
declarants 2 to 4 the male heirs remaining alive at 

JJ'°,2!i m0 °! , th .° de \ th of declarant 1 will in place 
iff™*' be . “ nd 1 remain the se vails of the said 
Q h ^ knrjl a ? d of the temple and wakf pro¬ 
perties. Subsequently on the death of any sevait his 

iThb place”" eirS Wi " 0n0 ftf ‘ er anolher bc awwts 

In construing these provisions it will be 
necessary to bear in mind the principles that 
■were laid down in the well known case I a 
S ^V°!; 47 ‘ 13 , Th6se principles are os follows: 

indil^mri 4 * 1106 d00S n0t depond u P° n the will of tho 

rufo Uid down e f : •"‘if 0 " doo3 ‘ Iu b6ritanco is a 

by the Stata ( ? f T* 01 cuslom ™»gni«)d) 

dn«l« mi* 1 DOt merely ,or the ^nefit of indivi¬ 
duals, but for reasons of publio policy. 

divwite di . r .°° tly f F° m ‘bis that a private in. 

wl v lihS, m “IE 18 by or wil1 t0 make pro- 
porty inheritable oth erwise than the law directs, is 

1 692 1 (p 2) ci V »°K 47: 8 Sar - 86 = 2 Suther 

Mohan" Sore. M ° han Tag ° re V ‘ Ganend ™ 
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assuming to legislate, and that the gift must fail, 
and the inheritance takes place as the law directs. 
This was well expressed by Turner L. J. in 6 
M.I.A. 526:'A man cannot create a new form of 
estate or alter the line of succession allowed by law, 
for the purpose of carrying out his own wishes or 
views of policy.' 

Another general principle applicable to transfers 
by gift (more liberally applied in the law of England 
to wills than to gifts inter vivos) is, that a benignant 
construction is to be used, and that if the real mean¬ 
ing of the document can be reasonably ascertained 
from the language used, though that language be un¬ 
grammatical or untechnical, or mistaken as to name 
or description, or in any other manner incorrect, 
provided it sufficiently indicates what was meant, that 
meaning shall be enforced to the extent and in the 
form which the law allows. 

Accordingly, if the gift confers an estate upon a 
man with words imperfectly describing the kind.'of 
inheritance, but shewing that it was intended that 
be should have an estate of inheritance, the lang¬ 
uage would be read as conferring an estate inherit¬ 
able as the law directs. 

If an estate were given to a man simply with¬ 
out express words of inheritance, it would, in the 
absence of a conflicting context, carry by Hindu law 
(as under the present state of law it does by will in 
England) an estate of inheritance. If there were 
added to such a gift an imperfect description of it as 
a gift of inheritance, not excluding the inheritance 
imposed by the law, an estate of inheritance would 
pass. 

If, again, the gift were in terms of an estate 
inheritable according to law, with super-added words 
restricting the power of transfer which the law 
annexes to that estate, the restriction would be re¬ 
jected, as being repugnant, or, rather, as being an 
attempt to take away the power of transfer which 
the law attaches to the estate which the giver has 
sufficiently shewn his intention to create though 
he adds a qualification which the law does not 
recognise. 

If, on the other hand, the gift were to a man 
and his heirs, to be selected from a line other than 
that specified by law, expressly excluding the legal 
course of inheritance, as, for instance, if an estate 
were granted to a man and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so 
forth,forever to take as his heirs, to the exclusion of 
all other heirs, and without any of the persons so 
taking having the power to dispose of the estate 
during his lifetime; here, inasmuch as an inheri¬ 
tance so described is not legal, such a gift cannot 
take effect except in favour of such persons as could 
take under a gift to the extent to which the gift is 
consistent with the law. The first taker would, in 
this case, take for his lifetime, because the giver had 
at least that intention. He could not take more, 
because the language is inconsistent with his having 
any different inheritance from that which the gift 
attempts to confer, and that estate of inheritance 
which it confers is void. 

It follows that all estates of inheritance created 
by gift or will, so far as they are inconsistent with 
the general law of inheritance are void as such, and 
that by Hindu law no person can succeed thereunder 
as heir to the estates described in the terms which 
in English law would designate estates tail.” 

I. A. Sup. vol. 47 13 was a case relating to 


14. (1854-57) 6 M. I. A. 526: 1 Suther 291: 1 Sar. 
583 (P. C.), Soorjomonee Dosee v. Denobundoo 
Mullick. 


ordinary secular property, but the principles 
laid down in that case apply equally to she- 
baitship, as held by the Privy Council in 
G3 I. A. 448. 15 The learned Subordinate Judge 
upon a construction of the deeds has held 
that Rai Bahadur Ram Sumran had only a 
life interest in the office of shebait. Mr. P. R. 
Das for the respondent seriously challenges 
this finding, and contends that both Rai 
Bahadur Ram Sumran and Jagatdhar Narain 
had absolute estate in the shebaitship. By ‘abso¬ 
lute estate’ he means ‘heritable estate/ be¬ 
cause the shebait has no absolute power of 
disposal in respect of the shebaiti right. Sir 
Manmatha Nath Mukherji who has argued 
this part of the case for the appellants, on 
the other hand, contends that both Ram 
Sumran and Jagatdhar had only life interest. 
The crucial point is, what was the paramount 
intention of the founder ? The intention has 
to be gathered from the document read as a 
whole. Now reading para. 8, it is manifest 
that the founder who was a female intended 
that after her “declarants 2 to 4” or their 
male heirs remaining alive at the time of her 
death would be the shebaits, and subsequent¬ 
ly on the death of any shebait, his male heir 
or heirs would be the shebaits. In other words, 
all the succeeding shebaits would be males. 
The line of succession was thus limited to 
males only. This necessarily implies that the 
female heir's were to be excluded. Mr. Das 
contends that the gift to “declarants 2 to 
4 “ was absolute, and the subsequent provision 
that “subsequently on the death of any sebait 
his male heir or heirs will one after another 
be sebaits in his place” merely declares, 
rather emphasises, the intention of the founder, 
already expressed in the preceding sentence, 
that absolute estate was given to “decla¬ 
rants 2 to 4." He argues that inheritance 
ordinarily goes to the male heirs and, there¬ 
fore, the use of the expression “male heirs” 
does no more than express the intention to 
lay down a line of succession in accordance 
with the ordinary rule of inheritance. He re¬ 
lies on the following decisions of the Privy 
Council: A.I.R. 1925 P. C. S06 10 which affirmed 
the decision of the Bombay High Court in 
47 Bom. 349, 17 40 I. A. 37, 18 5 I. A. I38 ly and 


S. (’36) 23 A. I. R. 1936 P. C. 318 : 63 I. A. 448: 
.64 I. C. 347 (P.C.), Ganesh Chunder Dhur v. Lai 
Jebary Dhur. 

3. (’25) 12 A. I. R. 1925 P. C. 306 : 94 I. C. 535 
P.C.), Dadabhoy Framji v. Cowasji Dorabji. 

7. (’23) 10 A. I. R. 1923 Bom. 177: 47 Bom. 349: 
n I. O. 83, Dadabhoy Framji v. Cowasji Dorabju 

8. (’13) 40 Cal. 274 : 40 I. A. 37: 17 I. C. 6 
[P.C.), Tripurari Pal v. Jagat Tarini Dasi. 

9 (’79) 4 Cal. 23 : 5 I. A. 138 : 3 Sar. 815 :: 3 
Suther 537 (P.C.), Bbooban Mohini Dcbia v. Hur- 
rish Chunder. 
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34 C. W. N. Cl. 20 Iu A. I. R. 1035 P. C. 3O6 10 a 
deed of settlement provided : 

"Upon trust for the said Dhanbaiji for and during 

her life.and after the decease of the said 

Dlianbaiji widow, upon trust for the said Rustomji 
.... and after his decease upon trust for his sons 
and their male lieirs absolutely in equal shares and 
proportions as tenants-in-common." 

In the appeal before the High Court it was 
contended that the use of the words “male 
heirs" imposed a limitation upon the interests 
of the sons of Rustomji. But the High Court 


held that 

“the estate given to the sons of Rustomji is absolute 
and not limited. The use of tbo expression ‘male 
heirs' means no limitation upon it. The words "ab¬ 
solutely in equal shares and proportions as tenants- 
in-common” appear to me to negative the idea of 
any limitation upon the estate given to the sons of 
Framji (obviously mistake for Rustomji)." 

It is clear that it was not because of the use 
of the expression “and their male heirs’’ but 
•of the words “absolutely in equal shares. . 
that the gift to the sous was held to be abso¬ 
lute. In the present case there are no such 
express words to indicate that the gift to the 
declarants 2 to 4 was absolute. In 40 I. A. 37 ls 
the question turned on an interpretation of 
the following provisions in a will : 

"My present begotten son Mukunda Murari will 
be sbebait for the performance of those ceremonies. 
If during the minority of the said Mukund Murari 
Pal I die then my second wife Srimati Brajamati 
Dasi, who gave birth to Mukund Murari, will be 
shebait as his guardian, during the time of the said 
Mukund Murari’s minority, and Mukund Murari, on 
attaining majority, will personally conduct the work 
of the sheba. God forbid if during my lifetime or 
after my death, the said Mukund Murari dies, then 
the said Brajamati Dasi will be*jebait, and, after 
her death, Srimati Nistarini Dasi and Srimati Jagat 
Torini Dasi, daughters born of the said Brajamati 
Dasi and of my loins, will be shebaits.” 

The testator died leaving his widow Braja- 
mati Dasi, his son Mukund Murari, then a 
-minor aged about three yearn, his daughters 
Nistarini and Jagat Tarini. During Mukund’s 
minority Brajamati as his guardian acted 
as shebait according to the terms of the will. 
After attaining majority Mukund himself 
4ook possession of the estate and acted as 
shebait. He died leaving a minor son and a 
widow. His mother Brajamati Dasi took pos. 
session of the estate. Thereupon Mukund’s 
widow as guardian of his minor son brought 
9u ‘ t , fo i r i Possession of the estate including 
ihe debutter properties. The High Court held 
that Mukund Murari had only life interest in 
the shebaitahip under the terms of the will 

L ? rdship3 of the Priv y Council rover! 
sed the decision of the High Court, saying: 

£ £ szss 

Baghunath Prasad v . Deputy Commissioner, Par- 

1945 P/29 & 30 


his attaining majority, and it is not cut down, as far 
as they can see, by anything that follows. There are 
provisions in the case of his death as a minor, but 
no provision cutting down the absolute gift to him.” 
This decision was thus based on the peculiar 
provisions of the will which bear no analogy 
to those of the deeds of endowment before us. 
In 5 I. A. 138 19 their Lordships were constru¬ 
ing a sanad of which the material portion is 
as follows : 

“being in possession of the lands and paying rent 
according to the tabut jamma, do you and the 
generations born of your womb successively (santan 
stem hrame) enjoy the same. No other heir of yours 
shall have right or interest." 

In the High Court it was contended that 
the word ‘santan’ signified sons only, but this 
contention was negatived, and it was held 
that the word carried “thb wider and more 
general meani Dg of issue.' ’ In the Privy Council 
their Lordships held that the words 
“being in possession of the lands and paying reut 
according to the tabut jamma, do you and the gene- 
ratipns born of your womb successively enjoy the 
same” 

imported an absolute estate, such as would 
have been given bad the words been “your 
children and grandchildren.’’ The vernacular 
words santan sreni hrame are clear enough 
to create an estate of inheritance. The absolute 
estate thereby created could not be cut down 
by the subsequent words “ No other heir of 
yours shall have right or interest.” Their 
Loitiships considered that these words might 
be read as referring to the time of the death 
of the donee; that their effect was to make 
the absolute estate before given, defeasible in 
tbe event of a failure of issue living at the 
time of her death, in which event the estate 
was to revert to the donor and his heirs. In 
the present case the expression “male heirs” 
cannot possibly be read as meaning "children 
and grandchildren." In 34 c. W. N. 6I S0 the 
decision of their Lordships was based on the 
following terms of a will : 

“Lai Pratab Bahadur Singh shall be my heir and 
successor. The said heir after he has inherited me 
shall be bound to abide by nil the following terms." 

This was followed by certain clauses which 
imposed various limitations on the legatee Lai 
Pratab's power to deal with the estate. Their 
Lordships said': 

“Their Lordships are of opinion that the words in 
the will ‘that the estate shall vest in Pratab’ and 
that ho shall bo the testator’s‘heir and successor' are 
clear dispositive words creating an absolute estate of 
inheritance in Pratab and,they are further of opinion 
that tho various olauscs roforred to above which were 
to come into operation aflci^hehad so inherited, must 
be regarded as an attempt to impose repugnant con. 
ditioDs upon tho estate so created and are, therefore, 

There is, therefore, no resemblance whatever 
between the facta of that case and those of 
the present. Mr. Das also relies on a decision 
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of the Calcutta High Court in G 1 Cal. 10G. 21 
In this case there was a deed of dedication 
which inter alia provided as follows : 

“That the snid settlors shall during their natural 
lives act as such shebaits as aforesaid with power to 
each of them to nominate or appoint by deed or will 
her successor in office. In default of such appoint¬ 
ment by the said Sreematee Surabala Dasee, her 
spiritual guide, Babu Mahendranath Chatterji of 
Salkia, or, in case of his death, his eldest male heir 
and, in like default by the said Sreematee Sarajubala 
Dasee, her spiritual guide, Babu Harimohan Go- 
swarni, or, in the case of his death, his eldest male 
heir, jointly with the survivor of the said settlors, 
and, after the death of both of the said settlors, and 
in default of such appointment as aforesaid, the said 
two spiritual guides or their or his eldest male heir 
shall act as joint shebaits of the said deities, and 
thenceforth the future shebaits shall consist of the 
eldest male descendants of the said Mahendranath 
Chatterji and the said Harimohan Goswami, provided 
always that every future shebnit of the said deities 
shall have like power to nominate and appoint by 
deed or will his successor in office". 

Upon a construction of this deed the High 
Court held that Harimohan Goswami had an 
absolute estate in the shebaitship. The learned 
Judges at pp. 11G-17 said : 

"Apart from such restrictions, as there must be by 
reason of the character of the property itself, i. e., 
the shebaitship, there was no restriction of any of 
the above descriptions in this case. There are no 
words indicating ‘for life’ used in connexion with the 
gift to Harimohan. The power of nomination and 
appointment of a successor by deed or will was given : 
indicating that even during Harimohan’s lifetime, 
some body else nominated and appointed by. him 
could take ns shebait." 

Then after quoting the following passage from 
Jarman on Wills, 7th Edn., Vol. 2, p. 76G : 

"Where a testator gives property to A and then 
provides for the case of A's dying without having 
disposed of it, the question arises whether the origi¬ 
nal gift is an absolute one, in which case the gift 
over is repugnant and void; or whether A takes an 
estate for life, with a general power of appointment, 
followed by a gift over in default of appointment" 
the learned Judges said : 

“It has been pointed out by the learned author 
that the distinction is difficult to draw, but the cases 
referred to by him in connexion with this matter do, 
in our opinion, lend support to the proposition that 
where there is a gift not limited in any way but 
equally capable of being construed as a gift for life or 
an absolute gift, and it is followed by a general 
power of appointment and a gift over in default of 
appointment, the first gift should be treated as an 
absolute gift unless the whole frame of the will 
suggests otherwise." 

It thus appears that the learned Judges 
relied mainly upon the power of nomination 
and appointment of a successor which was 
conferred on Harimohan by the deed. Mr. Das 
contends that the conferring of a mere power 
of appointment does pot convey an absolute 
estate. This may be.true in the case of ordi¬ 
nary property, but in the case of a shebait¬ 
ship the shebait ha s no power of disposal over 

21. (’34) 21 A. I. R. 1934 Cal. 379 : 61 Cal. 10G s 
150 I. C. 179, Kandarpamohan v. Akhoychandra 
Basu. 


the property and the power of appointment 
conferred on him may be a sufficient indica¬ 
tion of the founder’s intention to confer on 
him a heritable estate. If, in the present case 
Ram Sumran and Jagatdbar bad been given 
such power of appointment, the position might 
have been different. Sir Manmatha Nath 
Mukherji, on the other hand, relies on the 
following decisions of the Privy Council: 10 
I. A. 51, 22 1C I. A. 29 2 ' 1 and 29 Cal. 716. 21 In 10 
I- A. 51" the testator gave by his will to three 
sons of his brother certain estates “for pay¬ 
ment of the expenses of their pious acts.” He 
also directed as follows : 


“The said three nephews shall hold possession of 
the same in equal shares and shall pay the Govern¬ 
ment revenue of the same into the collectorate. They 
shall have no right to alienate the same by gift or 
sale; but they, their sons, grandsons, and other des¬ 
cendants in the male line shall enjoy the same, and 
shall perform acts of piety as they respectively shall 
see fit for the spiritual welfare of our ancestors. If 
any of them die without leaving a male child (which 
God forbid) then his share shall devolve on the sur¬ 
viving nephews, and their male descendants, and 
not on their heirs." 

In a suit by the survivor of the three nephews 
against the testator’s heir, the question arose 
whether the plaintiff was entitled to an absolute 
estate in the whole of the property, as contended 
by him, or only to a life estate in one-third of 
the property, as contended by the defendant. 
The Court of first instance gave the plaintiff 
a decree for his whole claim. This decree was 
altered by the High Court which gave him a 
life interest in the whole of the property. The 
High Court ludd on the authority of the 
Tagore's casiF that the testator having at¬ 
tempted to create an estate of inheritance 
unknown to and opposed to Hindu law, that 
estate of inheritance was void, and that the 
will operated only to confer on the plaintiff 
an estate for life. From the judgment of the 
High Court there were cross-appeals, the first 
by the plaintiff, on the ground that he was 
entitled to an absolute estate in the whole; 
the second by the defendant, on the ground 
that the plaintiff was entitled to a life estate 
in one-third only. Their Lordships dismissed 
both these appeals. While dealing with the 
plaintiff’s appeal, their Lordships said : 

“Considering that the gift to the nephews is ex¬ 
pressed as to be received for the defrayment of their 
pious acts, and that alienation is forbidden, they do- 
not construe the gift, independently of the words 
prescribing the course of Buooession, as conferring an 
absolute estate. They are further of opinion that to- 
alter the words prescribing the course of succession. 


(’83) 9 Cal. 952 : 10 I. A. 61: 4 Sar. -139 (P.C.) r 
irokessur Roy v. Soshi Shikhuressur Roy. 

, ('89) 16 Cal. 383: 16 I.A. 29: 5 Sar. 285 (F. W. 
eemutty Kristoromoney Dossee v. Maharaja- 
irendra Krishna Babadoor. 

, (’02) 29 Cal. 716, Gopal Chunder Bose v. Kar- 

;k Chunder Dey. 
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so as to admit females, would be in effect to make a 
new will for the testator, and one which, so far from 
carrying his intentions into effect, would be indirect 
opposition to his intention, and indeed to his main 
object, expressed in other parts of his will, as well as 
in this clause, viz., to exclude females." 

Their Lordship thus construed the words 
“their sons, grandsons, and other descendants 
in the male line” to limit the course of suc¬ 
cession to males only and to exclude females. 
The reasoning given by their Lordships may 
be employed with equal force to the present 
case. No doubt in the deed there was a clause 
forbidding alienation, but this clause would 
have been void if the words prescribing the 
course of succession had created an absolute 
estate. It may be mentioned that the last 
sentence of the deed which has been quoted 
above was considered by their Lordships while 
dealing with the defendant’s appeal. The 
words and not on their heirs” occurring in 
the last part of the sentence did not enter into 
their Lordships’ consideration while they were 
dealing with the plaintiff’s appeal. In 161. A. 
29 their Lordships had to consider the fol¬ 
lowing provision in a will: 

‘‘I d <*ise and bequeath the residue of my real 
and personal estate both joint and self-acquired unto 
my executors, in trust to pay the rents issues profits 
and income thereof unto my said daughter during 
her lifetime, and after her death in trust to pay 
assign and convey the residue of my estate real and 
personal to my half-brothers ttajas Nreependro 
Krishna Bahadur and Norendro Krishna Bahadur 
m equal moieties and to the heir or heirs male of 
heir or eHher of Iheiir body, in failure of which in 

daughtef " 6 ^ Sam€ *° the S ° n ° r s 0 ™ °* my 
Their Lordships held that accoiding to the 
truo construction of the will, the gift of the 
residue, so far as it purported to confer an 
estate of inheritance on the testator’s half, 
brothers and the heirs male of their bodies, 
was contrary to law and void; and each of the 
half-brothers took an estate for life in one 
moiety of the residue in remainder expectant 
on the death of the daughter. The following 

SSS£“ lheir ta “** »5 
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*%jf further said: 

Ita cw, therefore, favoure the Nation 


that in the present case Ram Sumran and 
Jagatdhar did not take absolute estate. In 
29 Cal. 71G- 4 a Hindu testator by a will created 
an endowment for religious worship in a 
pagoda and directed as follows: 

“The superintendence of the pagoda I entrust to 
my wife, aud after her death to hold it by my son 
Gour Mobun Dey, after bis death by my daughter 
and her husband Nundo Doolal Bose, and their male 
children successively.” 

The Privy Council affirmed the decision of 
the High Court which held 
"that the word ‘successively’ controlled the whole 
gift to the daughter, her husband, and the male 
children and that the intention of the testator was 
to give life estates in the shebaitship to the sons of 
his daughter in succession." 

This case does not seem to be of any assist¬ 
ance to the appellants except in one respect. 
Oiie of the contentions raised in that case was 
that the words “and their male children sue- 
cessively" must be read as equivalent to a well- 
recognised Hindu expression ‘putra poutradi 
krame’—words regarded as sufficient to pass 
an estate of inheritance. But that contention 
was not accepted. This is a sufficient refuta¬ 
tion of Mr. Das's argument that ‘male heirs’ 
in the present case signified an estate of 
inheritance. In 49 I. A. So 25 at p. 32 their 
Lordships of the Privy Council said : 

"It is always dangerous to construe the words of 
one will by the construction of more or less similar 
words in a different will, which was adopted by a 
Court in another case.” 

The question in each case is, what was the 
paramount intention of the testator as ex- 
pressed in the will ? As I have already said, 
the paramount intention of the founder as 
expressed in the deeds of endowment was that 
after her Ram Sumran and Jagatdhar (leav¬ 
ing aside Bramhadeo who died before the 
execution of the second deed) should be she- 
baits and after them their male heirs in 
succession would be the shebaits. The whole 
of her intention cannot be given effect to 
because the course of succession she was lay¬ 
ing down is unknown to Hindu law and is 
therefore, void. Ram Sumran and Jagatdhar 
were expressly appointed as shebaits. To give 
them an estate of inheritance so as to include 
females in the line of succession would be 
going directly against her intention. Her in¬ 
tention can be given effect to under the law 
to this extent that Ram Sumran and Jagat. 
dhar took life interest only. 

The next point for consideration is one that 
has been rajsed for the first time in this Court 
by Mr. Das for the respondent. His conten¬ 
ts lf . Sumran and Jagatdhar 

had only life interest in the shebaitship, th e 

t f *• , 1922 P. O. 63 : 1 Pat. 305 : 49 

Lt'* ^°' 198 ^ a) - Sasim&n Chowdhu- 
ram v. Shib Narayan Chowdhury. 
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interest which was held by Jagatdhar reverted 
on his death in 1920 to the heirs of the founder 
and Ram Sumran, being then the only heir 
of the founder, inherited that interest. The 
interest thus inherited by him was not merely 
an estate for life, but an absolute estate and, 
therefore, on his death it passed by inheritance 
to his widow and then upon the plaintiff’s 
adoption to him. One of the answers given by 
Sir Manmatha Nath Mukherji to this argu¬ 
ment is that on the death of Jagatdhar his 
eldest son defendant 1 , who was uudisputedly 
born before the date of the second deed of 
endowment, took the interest of his father as 
an independent gift under the terms of the 
deed itself. Though he was not born at the 
time of the first deed, the second deed made 
exactly similar provisions with regard to the 
devolution of the office of shebait, so that he 
could equally take under the later deed, if by 
it there was an independent gift to him. 


The clause in the deed on which the claim 
to independent gift is founded is “subsequently 
on the death of any shebait his male heir or 
heirs will one after another be sevaits in his 
place.” It may be mentioned here that though 
the vernacular expression used in the two 


deeds Ex. 39 and Ex. 39 (a) is the same, the 
English translation is somewhat different. The 
translation which I have quoted above is 
taken from para. 8 of Ex. 39 and it appears 
to be more appropriate. Sir Manmatha Nath 
Mukherji contends that defendant 1 who was 
in existence at the time of the second deed 
answers the description of "male heir” who 
was to take on the death of Jagatdhar, and, 
therefore, would be an independent donee 
under the deed. But, was defendant 1 in con¬ 
templation of the founder at the time of the 
deed? By the clause in question she was 
leaving the succession to the male heir or 
heirs of each succeeding shebait; in other 
words, she was laying down a general rule of 
succession without having in her mind any 
particular heir of any particular shebait. That 
being so, it is difficult to hold that there was 
an independent gift to any person apart from 
his being an heir. In 63 I. A. 44S 15 their Lord- 
(ships of the Privy Council had to consider a 
similar question. In that case the provision 
in a will was as follows: 

“I appoint iny sons Kartick Chunder Dhur and 
Ram Cbunder Dhur to be the shebaits of the said 
Thncoors and I direct that upon the death, retire¬ 
ment, or refusal to act, of any of them or any of the 
future shebaits the then next eldest male lineal 
descendant of Kartick Chunder Dhur or Ram Chun¬ 
der Dhur shall act as a shebait in place of the 
deceased or retiring shebait or Shebaits refusing to 
act as such—it being my intention that the eldest for 
the time being in the male line of my said sons 
Kartick Chunder Dhur and Ram Chunder Dhur 
shall always remain as joint shebaits and in the 


event of the death or refusal to act of any shebait 
the then next male member of the branch to which 
the shebait dying or refusing belonged shall act as 
a shebait in his place and stead.** 

At the time of the testator’s death Kartick's 
son Netye and Ram’s eldest son Lai Behary 
were in existence. Kartick and Ram survived 
the testator and under the terms of the will 
acted as shebaits till their death. Kartick left 
him surviving his son Netye and Ram left 
four sons including his eldest son Lai Behary. 
On the death of Kartick and Ram disputes 
arose regarding the shebaitship between their 
surviving brother Ganesh, on the one hand, 
and Netye and Lai Behary on the other. Their 
Lordships held that there was a valid gift for 
life to Kartick and Ram and that on their 
death the succession to the office of shebait 
was to be regulated by the ordinary Hindu 
law of succession. The contention was raised 
on behalf of Netye and Lai Behary that they 
were entitled to act as shebaits 
“by virtue of a gift for life to them, which was in¬ 
dependent of the line of succession otherwise invalidly 
sought to be laid down by the testator.’* 

This contention was overruled by their 

Lordships in these words: 

“Their Lordships do not find it possible, as matter 
of construction of the clause here in question, to find 
a separable gift in favour of the persons who were to 
take respectively on the death, retirement or refusal 
to act of Kartick and Ram. The testator combines 
the whole series of changes in the succession in one 
sentence, 'upon the death, retirement or refusal to 
act of any of them (Kartick or Ram) or any of the 
future shebaits,' and additional force is given to this 
observation by the terms of the declaration of the 
testator's intention in the later part of the clause, 
which also covers the whole series of changes in the 
succession." 

Sir Manmatha Nath Mukherji attempts to 
support his contention by referring to S. 15, 
T. P. Act, which runs as follows: 

“If, on a transfer of property, an interest therein 
is created for the benefit of a class of persons with 
regard to some of whom such interest fails by reason 
of any of the rules contained in Ss. 13 and 14, such 
interest fails in regard to those persons only and not 
in regard to the whole class.” 

It may be mentioned that before the amend¬ 
ing Act 20 of 1929 the section which is in 
chap. 2, T. P. Act, did not apply to Hindus, 
because under S. 2, cl. (d) of the Act, as it 
stood before the amendment, provided that 
"Nothing in Chap. 2 of this Act shall be deem¬ 
ed to affect any rule of Hindu, Mahomedan 
or Buddhist law." By the amendment the 
words "Hindu" and “or Buddhist" were omit¬ 
ted. It is further to be mentioned that by the 
amending Act 20 of 1929 the concluding words 
“in regard to those persons only and not m 
regard to the whole class" were substituted 
for the words “as regards the whole class . 
Notwithstanding these amendments, the pre¬ 
sent S. 15 assuming that it has a retrospective 
effect, has no application to the present case. 
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The section refers to failure of interest by 
reason of any of the rules contained in Ss. 13 
and 14. Sections 13 and 14 run as follows : 

“13. Where, on a transfer of property, an interest 
therein is created for the benefit of a person not in 
existence at the date of the transfer, subject to a 
prior interest created by the samo transfer, the inte¬ 
rest created for the benefit of such person shall not 
take effect, unless it extends to the whole of the re¬ 
maining interest of the transferor in tho property." 

“14. No transfer of property can operate to create 
an interest which is to take effect after the lifetime 
of one or more persons living at the date of such 
transfer, and the minority of some person who shall 
be in existence at the expiration of that period, and 
to whom, if he attains full age, the interest created 
is to belong." 

In the present case the gift to the male 
heirs of any of the shebaits fails not by reason 
of the rules contained in Ss. 13 and 14, but be- 
cause the estate of inheritance which is there¬ 
by sought to be created is not permissible 
under the Hindu law. Coming back to the 
intention of the founder, it is to be noticed 
that at the time of the first deed defendant 1 
was not in existence, and could not, therefore, 
possibly be in the contemplation of tho foun¬ 
der; and when she proceeds to execute the 
second deed, she uses the same language in 
laying down the line of succession and makes 
no reference whatever to defendant l who was 
born in the meantime. This suggests that she 
had not in her contemplation any indepen¬ 
dent gift to defendant l apart from the line of 
succession that she was laying down. For the 
above reasons, I am unable to accept the con¬ 
tention that there was an independent gift to 
defendant l by the second deed Ex. 39(a). But 
whether there was any independent gift to 
defendant 1 or not, the fact remains that the 
defendants since the death of their father in 
1920 have been undisputably in enjoyment of 
the shebaiti interest that was held by their 
father. Paragraphs 12 and 13 of the plaint 
run thus: 


p* 2 : IPlS* • th !i ^ Bftbu Ja S at dhnr Narayi 
Prosad died in the year 1920 leaving behind tkr 

minor sons, the defendants in this suit as bis hei 

and according to tho conditions and terms of t| 

d ?f d8 of endowments, these three min 

Devii of their mother Srimc 

uevijee, got themselves recorded in their fathei 

fi P iXit U l ^° Xand Registration Department as c 

th - ***»■•** 

tho plointiff after his adoption appli, 

WnS bl8 , a , dopUve mothot on 80th July 1928 f, 
mutation of his name as a co-shehavAi 

with^he d*f B ? bada f ***“ Summn Prosad alor 
with tho defendants in respect of the Raid 

properties The defendants, Towover ^t uni Jt 

opp°>cd the Mid application and the Land ltccistri 
tion Deputy Collector of Monchyr bv hisnrdnr^a i 

the'nkfnS 10 , 28 ' the Mid app£tion 

!emSy “ ^ to the Court ft 

In para. 16 (a) it is stated that 


“the interest of the plaintiff as shebait in the endow¬ 
ed properties mentioned in Sch«. 1 to 4 of the plaint 
is 8 annas, i.e., the interest of the adoptive father in 
the said endowed properties." 

Prayer (l) in para. 19 is as follows: 

“That a decree for joint possession and participa¬ 
tion in the management of the said endowed proper¬ 
ties as a co-shebait of the said endowed properties 
moveable and immovable mentioned in Scbs. 1, 2, 3 
and 4 of the plaint along with the defendants be 
given to the plaintiff for the purposes of enabling 
him to exercise his rights under the said endowments 
as a co-shebait with them on adjudication that he is 
a co-shebait of the deity mentioned in the two deeds 
of endowments of 6-12-1906 and 12-9-1912 afore¬ 
said and of the endowments covered thereby, along 
with the defendants, by virtue of the provisions con¬ 
tained in the said deeds as the duly adopted son of 
late Rni Bahadur Ram Sumran Prosad." 

From the plaint, therefore, it is clear that 
the plaintiff is laying no claim to the 8 annas 
interest that was held by Jagatdhar which is 
admittedly in the possession of the defen¬ 
dants. The plaintiff confines his claim entirely 
to the 8 annas interest that was held by his 
adoptive father. If Mr. Das’s contention were 
to be accepted, the position would be that on 
the death of Jagatdhar, Ram Sumran became 
the sole shebait in respect of the 16 annas 
interest—8 annas in his own right under the 
deed itself and the remaining s annas as the 
heir of the founder. The plaintiff in his plaint 
definitely gives up in favour of tho defendants 
the 8 annas interest which lmd been held by 
their father Jagatdhar. If he had laid a claim 
to the 8 annas of Jagatdhar, the defendants 
might have pleaded, and perhaps successfully, 
that on the death of their father they came 
into possession of his 8 annas by some arrange¬ 
ment with Ram Sumran and that in any view 
the claim was barred by limitation. No doubt 
the plea of limitation was in fact raised by 
the defendants, but this plea related to 8 
annas of Ram Sumran who died within 12 
years of the institution of the suit. So far as 
Jagatdhar a share was concerned, limitation 
would run from his death which took place 
more than 12 years before the institution of 
the smt. The minority of the plaintiff would be 
of no avail, because tho period had already 
commenced to run during his adoptive father's 
lifetime. It is true that tho defendants also 
pleaded adverse possession since 1920 , that 
is to say, since tho death of their father, but 
in view of the plaintiff’s claim tho caso on- 
peare to have been tried in the lower Court 
on the footing that limitation would run from 
the date of Ram Sumran’s death. 

Mr. Das argues that all that tho plaintiff is 
claiming is 8 annas shebaiti interest, and the 
question whether that interest belongod to his 
adoptive father or to Jagatdhar is a pure 
question of law depending ou the construction 
of the deeds of endowment. But this is not 
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correct. The plaintiff in his plaint makes a 
clear distinction between the 8 annas interest 
of his adoptive father and that of Jagatdhar. 
To permit him now to claim the 8 annas in. 
terest of Jagatdhar would be making out a 
new case which the defendants had no chance 
of meeting. I am, therefore, of opinion that 
the plaintiff cannot at this stage claim the 
S annas interest which was held by Jagatdhar. 
I shall now consider whether on the death of 
Jagatdhar his 8 annas interest actually re¬ 
verted to the heirs of the founder. Mr. Das’s 
argument is this. Shebaitship is property and 
all the rules relating to property will apply to 
shebaitship except, of course, such rules as are 
incapable of being applied owing to its pecu- 
liar nature. Where life estate is created, there 
is a vested estate in reversion in the settlor. 
11am Sumran and Jagatdhar had life interest 
in the shebaiti property in specific shares as 
tenants-in-common. Therefore, on the death 
of Jagatdhar, his 8 annas share reverted to 
the heir of the founder. In GO Cal. 452 20 a 
Full Bench of five Judges of the Calcutta 
High Court held that shebaitship is property, 
and this decision was referred to with appro¬ 
val by their Lordships of the Privy Council 
in G3 I. A. 448. 1 '' The real question for decision 
in the Full Bench case will appear from the 
following passage : 

“The question referred to the Full Bench, there¬ 
fore. mainly depends on the question whether she¬ 
baitship in Hindu law is property of any kind, to 
which I. A. Sup. Vol. 47 13 may apply, or is merely 
an office to which the founder of an endowment is 
competent to appoint or nominate persons in any 
order of succession, which may have the effect, so 
far as the founder is concerned, to use the words of 
Lord Justice Turner in 6 M. I. A. 526, 14 of ‘creating 
a new form of estate or altering the line of succession 
allowed by law, for the purpose of carrying out his 
own wishes or views of policy.*' 

It is obvious that the learned Judges were 
considering whether shebaitship is property 
for a limited purpose. ‘Shebaitship* means 
‘office of a shebait.' Their Lordships of the 
Privy Council have always regarded a shebait 
as the holder of an office: see 27 I. A. 69 27 and 
33 I. A. 139. 28 The very questions formulated 
for decision in the said Full Bench case ex¬ 
pressly related to the “office of shebait.” 
Therefore though shebaitship is property, it is 
nevertheless an office. Now when a debutter 
endowment is created and shebaits are ap¬ 
pointed for carrying on the worship of the 
'idol and the administration of the endowment, 

26. ('32) 19 A.I.R. 1932 Cal. 791 : CO Cal. 452: 141 
I. C. 544 (F. B.), Manohar Mukherji v. Bbupendra- 
nath Mukherji. 

27. (1900) 23 Mad. 271 : 27 I. A. 69 : 7 Sar. 671 
(P. C.), Gnanasambanda Pandara Sannadhi v. Velu 
Pandaram. 

28. (’06) 29 Mad. 283 : 33 I. A. 139 (P. C.). Rama- 
nathan Chetti v. Murugappa Chctti. 


the question when the shebaitship will revert 
to the founder or his heirs will have to be! 
determined by considerations applicable to the 
peculiar nature of property in shebaitship and 
not by considerations which are applicable to 
ownership in ordinary property. Once an 
endowment is created, the founder ceases to 
have any personal interest in the property 
endowed. Nor has he any interest in the 
shebaitship except what he reserves to himself 
or his heirs by the deed of endowment. Where, 
however, the line of shebaits prescribed by 
him fails, he or his heirs have got the right 
to take upon themselves the management of 
the endowment. This is how reverter takes 
place. The reason why it takes place is obvi. 
ous. When there is no one legally competent 
to carry on the worship of the idol and look 
after the endowment the duty falls upon tl^e 
founder or his heirs. 

When two or more shebaits are appointed, 
they, in the absence of any directions to the 
contrary by the founder, are joint shebaits 
aud have to act collectively for the perfor¬ 
mance of the duties connected with the en¬ 
dowment. Indeed, for the due performance of 
worship they may divide their duties into 
what may be called turns of worship, but by 
such division they do not become separate 
owners. The office still remains one and 
during a particular shebait's turn of worship 
it is he who is expected to discharge all the 
functions appertaining to the office. If one of 
the shebaits dies without leaving any heir, the 
office does not fall vacant. The other shebaits 
are there to perform the duties attached to 
the office. There is thus no occasion for the 
founder or his heirs to come in and take upon 
themselves the duties of the shebait. Therefore 
there is no reason for any reverter. Where 
the founder appoints two or more joint 
shebaits for their lives, it does not stand to 
reason that on the death of each of these 
shebaits his interest will revert to the founder 
or his heirs. The shebait, though not a trustee 
in the English sense of the term, is still a 
trustee in the general sense, as held by their 
Lordships of the Privy Council in 48 I.A. 302. S9 
In 27 C. L. J. 605 30 it was held that: 

“Where the administration of the trust is vested' 
in several trustees, they all form, as it were, but, 
one collective trustee, and they must exercise the' 
powers of their office in their joint capacity. Their, 
interest and authority being equal and undivided,' 
they cannot act separately but all must join.” 

The question that arose in that case was 
whether some of the shebaits of an idol could 


29. (’22) 9 A. I. R. 1922 P. C. 123 :?44 Mad. 831 : 
48 I. A. 302 : 65 I. C. 161 (P. C.), Vidya Wutlii 
Thirtha v. Balusami Ayyar. 

30. (’18) 5 A. I. R. 1918 Cal. 810 
C. L. J. 605,Norendra Nath v. Atul Chandra. 


41 I. C. 837: 27 
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maintain a suit for recovery of their share of 
the rent payable by the tenant. It was held 
they could not. This decision was approved 
by tbeir Lordships of the Privy Council in 61 
I. a. 35. 31 Mr. Das wants to distinguish these 
cases on the ground that they related to the 
properties of the endowment. He suggests that 
shebaitship is different from the properties of 
;the endowment. But their Lordships of the 
iPrivy Council in 27 I. A. 69 27 pointed out that 
'there is no distinction between the office and 
'the property of the endowment. The one is 
attached to the other. If the shebaits can be 
regarded as forming but one collective trustee 
as held in 27 C.L.J. G05, 80 it is difficult to see 
bow the shebaitship can revert to the founder 
or his heirs when one of the shebaits dies 
without leaving any heir. Mr. Das argues that 
S. 76 or other provisions of the Trusts Act (2 
of 1662 ) cannot be applied to religious or 
charitable endowments, because s. 1 of the 
Act expressly excludes such endowments from 
the operation of the Act. But the above deci¬ 
sion in 27 C. L. J. G05 30 was not based on any 
provisions of the Trusts Act. The effect of s. l, 
Trusts Act, is that the specific provisions of 
the Act are not applicable to religious or 
charitable endowments. 

Mr. Das contends that where a life estate is 
,created there must be a vested remainder in 
the settlor, and he relies chiefly on the deci¬ 
sion of the Privy Council in 16 I. A. 2 d. 23 But 
there the property dealt with was ordinary 
property and not shebaitship. The interest of 
| a shebait, though it may be a life estate, is 
analogous to a widow's estate. Like the widow, 
the shebait for the time being represents the 
entire estate. The shebait has full power to 
deal with the debuttor estate, provided he acts 
for the benefit of the deity. This is not con. 
sistent with the theory of there being a vested 
remainder in the settlor. In this connexion 
reference may be made to 20 c. w. N. 314. 33 
Mr. Das attempted to show that this decision 
is wrong, but I do not think that it is so. 
I The position of co-shebaits who have got only 
life interest may bo compared with that of 
Hindu co-widows. In the case of co-widows, 
no one of them, acting singly, can deal with 
he husband s estate. So long as any one of 

them is alive, the reversioners cannot come in. 

bmnlarly the co.shebaits all jointly hold the 
office and until they are all dead there is no 
reverter to the founder or his heirs. Mr. Das 
argues that Ram Sumran and Jagatdhar took 
thg-sheba.ti interest_m_gpecifi 0 shares as ten. 
l’ 34 ) 21 A.I.R. 1934 P. C. 68 : 61 Cal 313 - fii 

3 C T T 18 ]|?. A L R « 1916 ^ 812 : 32 I- C. 823 • 22 

Sja 4 ^£f * 3U - Kun i aman > W v. 


ants in common and not as joint tenants. He 
relies upon the decisions ot the Privy Council 
ill 23 LA. 37 33 and 29 Cal. TIG. 21 Ill 23 I. A. 37*‘ 
a Hindu testator bequeathed 4 annas share of 
a zemindari to his youngest widow and bet- 
son, “for your maintenance,’’ with i>ower to 
them to alienate by sale or gift the property 
bequeathed. The will also provided that: 

“Upon my death youand yoursons and grandsons, 
etc., in doe order of succession shall hold possession 
of the zemindari.*’ 

The widow having alienated her 2 auuas share, 
her sod brought a suit to set aside the aliena¬ 
tion on the ground that under the will she took 
no interest l>eyond a right of maintenance. 
The High Court, reversing the decree of the 
trial Court, dismissed the suit on the ground 
that the plaintiff and his mother took the 
same interest under the will, each to the extent 
of a 2 annas share. On appeal to the Privy 
Couucil, a further ground was urged on behalf 
of the plaintiff, namely, that, by the terms of 
the will, the plaintiff and his mother became, 
in the sense of English law, joint tenants of 
the 4 annas share and not tenants-in-common, 
and that her alienation of her share before it 
was severed, and without the consent of the 
other joint tenants, was ineffectual. In over¬ 
ruling this contention their Lordships said : 

“The principle of joint tenancy appears to be un¬ 
known to Hindu law, except in the case of copar¬ 
cenary between the members of auundivided family.'* 
Thus, their Lordships were dealing with a 
case in which co-ownership in absolute estate 
held by two legatees was sought to be con¬ 
verted into joint tenancy in the sense of English 
law. In 29 Cal. 716, 24 which has been already 
referred to in another connexion, one of the 
contentions raised in the appeal before the 
High Court was that by the terms of the will 
the testator’s daughter, her husband and their 
male children took as joint tenants absolutely. 
The learned Judges disposed of this con ten- 
tion in these words : 

“As regards the suggested construction pointing 
to the creation of a joint tenancy, I may at once 
point out that the principle of joint tenancy, as 
known to the English law is one unknown to Hindu 
law, except in the case of coparcenary between the 
members of an undivided family.'* 

The learned Judges, however, held on a 
construction of the will that the daughter, her 
husband and their male children were to take 
the gift one after another for their respective 
nves. Their decision was affirmed by the; 
Privy Council. It does not, however, follow 
from either of the said two decisions that under 
the Hindu law joint ownership in property 
other than coparcenary property necessarily 
implies tenancy-in-common. Take the case of 
co-wi dows. I t is well-settled according to the 

3 t 3 “ ( 9Q) 2 x, Ca !‘ 670:23 I.A. 37:7 Sar. 13 (P.C.), 
Jogeswar Naram Deo v. Ram Chandra Dutt. 


232 Patna Chandra Choor Deo v. Bibhuti Bhushan Deva (Chatterji J.) A. I. R. 


'decisions of the Privy Council that they take 
as joint tenants with a right of survivorship, 
but no one of them lias a right to enforce an 
absolute partition of the estate against the 
others so as to destroy their right of survi- 
Ivorship : see 55 I. a. 399. 34 I have already 
pointed out that the position of co-shebaits is 
analogous to that of Hindu co.widows. At any 
rate the two aforesaid decisions cited by Mr. 
Das do not support his contention that the 
shebaitship was held by Ram Sumran and 
Jagatdhar as tenants-in-common. The point 
is certainly not free from difficulty, but I feel 
inclined to think that shebaitship does not re. 
vert to the founder or his heirs until the line 
of succession laid down by him is altogether 
extinct. Here I may usefully refer to the fol¬ 
lowing passage in Mulla’s Hindu Law, Edn.8, 
page 489 : 

“Where a founder has prescribed a line of succes¬ 
sion of the office of shebait, but the succession to the 
ofhce has entirely failed, the right of management 
reverts to the founder and his heirs.” 

I accordingly hold that there was no reverter 
on the death of Jagatdhar, and that it was 
only on the death of Ram Sumran in 1924 that 
the shebaitship reverted to the heirs of the 
founder. Taking Mt. Jay anti Kumri to be the 
founder, her heirs at the time of Ram Sumran's 
death were the defendants, being her husband's 
nephews, and therefore the shebaitship vested 
in them. The learned Subordinate Judge has 
held that the plaintiff, by virtue of his adop¬ 
tion which would relate back to Ram Sumran’s 
death, also became an heir, and as such was 
entitled to be a co-shebait with the defendants. 

Sir Manmatha Nath Mukherji contends 
that on the death of Ram Sumran succession 
having already opened out and the shebaitship 
having vested in the defendants, the plaintiff 
by reason of his subsequent adoption could 
not succeed and divest the defendants of the 
interest already vested in them. He concedes 
that the plaintiff could succeed to any property 
left by his adoptive father even by divesting 
others in whom the property might have vest¬ 
ed in the meantime. But he contends that the 
plaintiff cannot succeed to any property of 
any collateral in respect of which succession 
had already opened out before his adoption. 
In other words, his adoption cannot relate 
back to the date of his adoptive father's death 
for the purpose of inheriting any property 
which was not his adoptive father’s property, 
but was the property of a collateral. In sup¬ 
port of this contention he relies on the deci¬ 
sion of the Privy Council in 12 I. A. 137 :{5 in 
which it was held that 

34. (’28) 15 A.I.R. 1928 P. C. 251 : 55 I. A. 399 : 
111 I.C. 485 (P.C.), Gauri Nath v. Gaya Kuar. 

35. (*86) 12 Cal. 18: 12 I.A. 137: 4 Sar. 651 (P.C.), 
Bhubaneswari Debi v. Nilcomul Lahiri. 


According to Hindu law, as laid down in the de¬ 
cided cases, an adoption effected after the death of a 
collateral relation does not entitle the adopted son 
to come in among the heirs of such collateral.” 

In that case the facts were these: There were- 
three brothers Kalimohan, Rammohun (fnd 
Shibnath Lahiri governed by the Dayabhaga 
School of Hindu Law. Rammohun died first, 
leaving a widow Chandmoni who succeeded to 
his property. Shibnath then died in May 1S61, 
in the lifetime of Chandmoni, having given 
power to his widow to adopt a son. Kalimohun 
also died before Chandmoni leaving a son Nil¬ 
comul. Chandmoni died in June. 1867, and on 
her death Nilcomul as her husband’s nephew 
and heir succeeded to her husband’s property. 
Subsequently Shibnath’s widow in accordance 
with the authority given by her husband adopt¬ 
ed a son Jotendromohun, a minor, who was 
born subsequent to the death of Chandmoni. 
J his minor adopted son through hi3 adoptive- 
mother as next friend sued Nilcomul to re¬ 
cover half the estate of Rammohun on the 
allegation that by adoption he became an 
equal heir with Nilcomul to the estate of Ram¬ 
mohun. Ilis claim was negatived by the High 
Court as well as the Privy Council. One of 
the reasons given by their Lordships of the 
Privy Council for dismissing his suit was that 
he was not born during the lifetime of Chand¬ 
moni, and therefore could never, in the course 
of nature, have become the heir of Rammohun’s 
estate. But their Lordships clearly laid down 
that 

“an adoption effected after the death of a collateral 
relation does not entitle the adopted son to come in 
among the heirs of such collateral.” 

We are bound by this statement of the law. 
Mr. Das contends that this statement of the 
law can no longer be accepted as correct in 
view of the subsequent decisions of the Privy 
Council in GO I. A. 242 1 and 62 I. A. 1G1. 3 ® He 
also relies on the decisions of the Privy Council 
in 45 I. A. 156 37 and 46 I.A. 07, 39 on which the 
decision in 60 I. A. 242 1 was largely based. It 
is argued that these decisions lay down that 
when an adoption is validly made by a widow, 
the adoption will relate back to the date of 
the adoptive father’s death for all purposes,, 
and consequently he will inherit the property 
not only of his adoptive father, but also of 
collaterals as if he was a natural son born at 
the time of his adoptive father’s death. 

In 60 I. A. 242 1 the facts were these : Raja- 
Brajendra, the holder of an impartible e state, 

36. (*35) 22 A.I.R. 1935 P. C. 95: 59 Bom. 360 : 62 
I.A. 161: 155 I.C. 493 (P.C.), Vijayasingji Chhatra- 
singii v. Sbivsingji. 

37. (’18) 5 A.I.R. 1918 P. C. 74 : 41 Mad. 855 : 45 
I. A. 156 : 46 I. C. 481 (P. C.), Madana Mohana v. 

Purushotthama Ranga Bheema Deo. 

38. ('18) 5 A.I.R. 1918 P.C. 192: 43 Bom. 778 : 46 
I. A. 97 : 50 I.C. 457 (P.C.), Pratap Singh Shivsing 
v. Shri Shri Agarsingji Raisingji. 
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died in 1903 leaving a minor son Bibhudendra 
and a widow Rani Indumati. Bibhudendra 
succeeded to the estate but died unmarried in 
1922 at the age of 20 years G months and there¬ 
fore still a minor, his estate being under the 
Court of Wards. About a week later, his 
mother Rani Indumati, in accordance with 
the authority given by her husband, adopted 
Amarendra, a minor. Thereafter one Bana- 
mali, a separated sapinda of Bibhudendra 
several degrees removed, brought a suit against 
Amarendra and Rani Indumati, claiming the 
estate as an heir to Bibhudendra on the alle¬ 
gation that the adoption of Amarendra was 
invalid and that Ran'i Indumati could not be 
an heir owing to the existence of a family 
custom by which females were excluded from 
succession. The High Court held that on the 
death of Bibhudendra the estate vested in 
Banamali as the next heir, Rani Indumati 
being excluded from succession according to 
the family custom, and, therefore, the adop¬ 
tion of Amarendra was invalid. This decision 
was reversed by the Privy Council aud their 
Lordships, holding that the adoption was valid, 
dismissed the plaintiffs suit. Before their Lord- 
ships it was contended, on the one hand, that 
' ™ hen 0DC * an estate vested in an heir of the 
last male holder other than the adoptive 
mother, the power of adoption was at an end. 
On the other hand, it was contended that 
adoption being a purely religious act, the power 
to adopt was not in any way dependent on the 
vesting of property. Their Lordships over, 
ruled the former contefition and accepted the 
latter. Their Lordships said : 

f<wm)ur ,e,r ^°^ 3hi P 3 ’ opinion, it is clear that tbe 
foundation of the Brahminical doctrine of adop- 

S"to SW j , Ch ev . ery Bindu owcs 10 hi8 «n. 

and de .. for ! be C0n,inuan ce Of the line 

a the solemnization of the necessary rites. And it 
may well be that if this duty has been passed on to 

? h ” ( fafETS t, f 0n - ca P» ble itsc,f of the continuance 
irovX h S duty ’ lasbccn P«formed and the means 
h"? for ‘ ts fulfilment spent: the ‘debt’ 

ton That the 1and U i9 Upon now genera- 

,,0W “ d *“• of the 

- *• •* 


was necessarily suspended during tbe sou’s lifetime 
will revive." 

Thus according to their Lordships’ decision 
Amarendra succeeded to the estate as'heir to 
his brother Bibhudendra after divesting Bana¬ 
mali in whom the estate had already vested 
on the death of Bibhudendra. Jlr. Das argues 
that this was therefore a case of collateral 
succession. No doubt Amarendra directly suc¬ 
ceeded Bibhudendra, but he was really taking 
the property of his adoptive father on the 
strength of the adoption which would relate 
back to bis adoptive father's death. The prin- 
ciple on which their Lordships proceeded was 
“that the validity of an adoption is to be determined 
by spiritual rather than temporal considerations,! 
that the substitution of a son of the deceased for 
spiritual reasons is the essence of the thing and the' 
consequent devolution of property a mere accessory 1 
to it"— •' 

this passage was quoted by their Lordships 
from the judgment in 3 I. A. 15-1. 89 When their 
Lordships were speaking of devolution of pro¬ 
perty as being a mere accessory to the adop¬ 
tion, their Lordships were obviously referring 
to property of the father for whose spiritual 
benefit the adoption was made. This is appa¬ 
rent from the following passage, already 
quoted, "the devolution of property, though 
recognized as the inherent right of the son, is 
altogether a secondary consideration." 


A widow’s power of adoption, so long as it 
does not come to an end, carries with it the 
power to displace, by an adoption validly 
made, anybody in whom her husband’s pro¬ 
perty might have vested in the meantime. If 
there be already a son, her power remains 
suspended during his lifetime and when he 
dies without continuing his father’s line the 
power revives. This is really the effect of their 
Lordships’ decision in GO I. a. 242. 1 From this 
decision it by no means follows that the 
widow’s power, by making an adoption to her 
husband, to defeat an estate already vested 
will have operation even when the estate be. 
longed not to her husband but to one of his 
collateral relations who owed no spiritual 
duty to him for the purpose of continuing his 
line. I am therefore unable to see that there 
is anything in this decision from which it can 
be said that their Lordships intended to lay 

down any rule inconsistent with the earlier 
decision in 12 1. a. 137 . 86 

rri lD i 63 .*,‘ A ' 16l3 ° tha fftcts were briefly those: 
The holder of an impartible estate in the 

Bombay Presidency died in 1839 survived by 
a widow and a son. The son inherited the 
estate, but in 1915 he was adopted into another 
family. In 1917 the widow made an adoption 
to her d eceased husband. The estate never 

3 virS?v F ad - G9 : 8 I-A. 151 : 8 Sar. 583 (P.O) 

Vlrada Prata P a Raghunadha v. Brojo Kisliore. ' 
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vested in her because under the rule of sue. 
cession governing the estate females were ex- 
eluded from inheritance. In 1918 her husband's 
brother brought a suit claiming the estate on 
the ground that it devolved on him in 1915 
when his nephew was adopted into another 
family. He challenged the validity of the ad- 
option which was made by the widow in 1917 . 
The High Court held that this adoption was 
invalid, on the ground that upon the adoption 
in 1915 the estate had become vested in the 
plaintiff, and the widow by making an adop¬ 
tion could not divest him. Their Lordships of 
the Privy Council reversed the decision of the 
High Court, holding that the widow had 
power to make the adoption for the purpose of 
continuing the line of her deceased husband, 
although the estate was not vested in her. Here 
what was actually decided was that the ad¬ 
opted son was entitled to take the adoptive 
father's property by divesting some other heir 
than the adopting widow. There was no ques¬ 
tion of collateral succession, because the last 
holder of the estate, the moment he was ad- 
opted into another family, ceased to be a 
member of his natural family, and, therefore, 
the subsequently adopted son of his natural 
father could not be regarded as his brother 
and heir. This decision, therefore, cannot be 
said to affect the principle of law laid down in 
12 I. A. 137. 35 

The case in 45 I. A. 15G 37 related to the 
validity of a second adoption made by a 
widow. Her husband Adikonda Deo, who was 
the holder of an impartible zamindari.died in 
1868 while living joint with his brother Ragbu- 
nadha Deo, the family being governed by the 
Mitakshara law. On his death his brother 
Raghunadha took possession of the zamin- 
dari. In 1870 the widow adopted a son Brojo 
Kishore in accordance with the authority 
given by her husband. By a suit which went 
up to the Privy Council, 3 I. A. 154,*° Brojo 
Kishore recovered the estate from Raghu¬ 
nadha. He remained in possession till 1906 
when he died leaving a widow Ratnamala. 
Possession of the estate was then taken by 
Raghunadha’s son Vaishnava Deo, who died 
later in the same year and was succeeded in 
the jx)ssession by his son Purushothama. In 
1907 Adikonda’s widow purported to make a 
second adoption under the terms of the autho¬ 
rity given by her husband. The second adop¬ 
ted son instituted a suit against Purushothama 
to recover the estate. The main question for 
decision before the Privy Council was whe¬ 
ther the second adoption was valid. Their 
Lordships held that it was not, the reason 
given being that the authority to adopt con¬ 
ferred by Adikonda on his widow came to an 
end when Brojo Kishore, the first adopted son, 


“died after attaining full legal capacity to con¬ 
tinue the line either by the birth of a natural 
born son or by the adoption to him of a son 
by his own widow.” In the concluding portion 
of the judgment their Lordships, while pointing 
out that it was in no way in conflict with the 
previous decision in 3 I. A. I54 :,i * relating to 
the same estate, observed: 

"There the title of Adikonda's widow to displace 
Raghunadha’s succession was recognized. ButRaghu- 
nadlia's succession was of a character only provi¬ 
sional and subject to defeasance by the emergence of 
a male heir to Adikonda." 


Relying upon this last passage, Mr. Das con¬ 
tends that even where succession to a colla¬ 
teral has opened, the succession is of a 
provisional character and is liable to be de¬ 
feated by the subsequent adoption of a son by 
another collateral’s widow. But their Lord- 
ships were obviously considering the effect of 
a subsequent adoption with reference to suc¬ 
cession to the adoptive father’s property. The 
question as to whether succession to the pro¬ 
perty of a collateral, after it had once opened 
out, could be affected ( by any subsequent 
adoption made by the widow of another col¬ 
lateral did not at all arise before their Lord- 
ships, nor was in any way decided by them. 
In 46 I. A. 97 :,s the litigation related to a vil¬ 
lage which formed part of an impartible 
estate in the Bombay Presidency and had 
been the subject of a maintenance grant to a 
junior branch of the family. By the custom 
of the family such grants reverted to the 
estate upon failure of male descendants of the 
grantee. The last holder Kaliansing died in 
October 1903, childless, but leaving a widow 
who some five months later adopted a son. 
The owner of the principal estate sued for re¬ 
covery of the maintenance lands on the alle¬ 
gation that they vested in him on Kaliansing's 
death, and that consequently the adoption was 
invalid. This contention was accepted by tho 
High Court, but was overruled by their Lord- 
ships of tho Privy Council. Their Lordships 
said: , . . 

"The right of the widow to make an adoption is 
not dependent on her inheriting as a Hindu female 
owner her husband's estate. She can exercise the 
power, so long as it is not exhausted or extinguished 
even though the property was not vested in her.’ 


'heir Lordships also said: 

Now it is an explicit principle of the Hindu law that 
n adopted son becomes for all purposes the ^on o 
is father, and that his rights unless curtailed by 
spress texts are in every respect the same as those 
f a natural born son. .. . A gain, it is to be remem- 
ered that an adopted son is the continuator ol m 
doptive father’s line exactly as an aurasa son, ana 
>iat an adoption, so far as the continuity of f the hue 
; concerned, has a retrospective effect: Whenever 
lie adoption may be made there is no hiatusin the 
ontinuity of the line. In fact, as Messrs. 'Vest and 
luhler point out in their learned treatise onH.ndu 
iw, the Hindu lawyers do not regard the male line 
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to be extinct or a Hindu to have died without male widow of another Collateral will reopen the| 
issue until the death of the widow renders the con- enc^ession 
tinuation of the line by adoption impossible.” 

Mr. Das strongly relies on these observa. S ° ^ 13 devolution of property is con- 
tions and contends that an adopted son is cerned - tbe Propositions which appear to me 
exactly in the same position as the natural £ J, rom the aforesaid four decisions of 

born son and an adoption has retrospective tbe Privy Council. 60 I. A. 242, 62 I. A. 161, 

effect so that the adopted son will inherit not A * lc>G anc * 46 A * on which. Mr. 

only the fathers property, but also the pro- Uas P Iaces so much reliance, may be thus 
perty of a collateral as if he was adopted at s: W ** nmle holder of a pro- 

the time of his father's death. It is undoubted. P ert > r dies having a widow to whom he gave 
ly true that the rights of an adopted son are authori ty to adopt, whoever takes his pro- 
exactly the same as those of a natural born P®^* whether by survivorship or inherit- 
son. But the question is, when do the rights ance or reverter, takes it only provisionally, 
of the adopted son accrue? In CO I. A. 242* subject to be displaced, in tbe event of an 
their Lordships pointed out that adoption by his widow, by the adopted son. 

“be (the adopted son) in the absence of an aurasa, or (2) If he, the last male holder, dies sonless 
natural born son, is clothed with all the attributes of and unmarried, leaving his mother who had 

h,authority from her husband to adopt 

In other words, the rights of the adopted son tiXA ’ ? u S® PCOperty ’ 

accrue from the date of his adopt!. This Sfj tJhLTtTJ P ’■ 

. rule, however, is subject to the exception that A in Sj P^sionallysubjectto 

where the adoption is made by a widow, it il A i A T ? A < S? P } ,0n by 
will for the purpose of continuing the line of ^ A A 5® A, 5 ?- AA 

the adoptive father relate back to his death. 7^°' e f^ b | sh ! S tha J where 

It will not be correct to say that such adop- AA Ju f"* 05 A* 8 either h.s 
tion has a retrospective effect for all purpos! SA! W | tb , subsisting f of 

Their Lordships in 46 I. a. 9 T 38 expressly ’ f^P 65510 ? to , h ' s , P^perty is of a 

limit the purpose when thev say: "An adop P r0vlsl0 ° al character, liable to be defeated 

tioo. BO for as the cootlouit ylt the line? “ £• U10 

concerned, has a retrospective effect." As a the d “T" ,n 12 r - A - is in 

necessary corollary to the theory of continuity £° *%■ shaken ,' T? afc deci9lon S ives effect to 
of the adoptive father's line, it follows that the ordinary rule ^devolution of property that 
adopted son will take the property of his inherita ° ce Sees to the heirs of the deceased 

father in whomsoever it might have vested ?^ er who are in existence, a child in the womb 

sinco his father’s death. But no such consi h® 1 ® 2 ‘° c . ed ' at tbe time when succession 
deration arises where he claims to succeed to 0pen3 ' Ifc 1S 1x3 observed that tbe decision 
property belonging to a different line or £ 12 f* A ' not ref0rred to in ft ny of 

branch of the family. With regard to such ff® aforesa,d subsequent cases, obviously for 

property his rights accrue only from the time th ° n f S0 3 n J hat these cases were dealing with 

of his adoption. The Hindu doctrine of adop ?. qu,te dlfterent Question, namely, whether 
tion is founded on the religious efficacy of a th ® po V or of a widow to adopt would depend 
son. Adoption is considered necessary for the upon , vestlD S of property in her. In these 
spiritual welfare of the souls of the immedi- CaS f tbe P r0per ty concerned was the pro- 
ate ancestors. The validity of an adoption by A °[ th ® father ' 8 line - U tbe theory of 
a widow depends entirely on considerations of 9 0ntm, i , by of line were to be applied to the 
spiritual benefit to the deceased adoptive [A the case m 12 L A - 137, 85 there would 
father. If there is a valid adoption by her benodlffer0nce whether the adopted son was or 
the devolution of property follows as a matter £, 0sisUmceat tho time o( Chandmoni's 

JoSrr 6 ’ Th ' 3 obvioual y implies that the A® , adopt j on bavin g a retrospective 

mu Wl necessarily take the father’s f?? thGadopted 800 would be deemed to 
proi^rty.There seems to be no reason why adop- A £ e * IBte ° ce at tbe time of Chandmoni's 

he n lV ld ?\ Wdl rekte back to the death of hlB adoptive father ba ving died in hoc 
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death of the testator, or to whom, by way of excep¬ 
tion, not by way of rule, it gives the capacity of In¬ 
heriting or otherwise taking from the testator, as if 
he had existed at the time of the testator’s death 
having been actually begotten by him. Apart from 
this exceptional case, which serves to prove the 
rule, the law is plain that the donee must be a per¬ 
son in existence capable of taking at the time when 
the gift takes effect.” 

It is, therefore, clear that the case of an 
adopted son is an exception to the general 
rule. An exception should not be extended so 
as to supersede the general rule itself. The 
case in 12 I. A. 137 35 is an illustration of the 
general rule, while CO I. A. 242, 1 62 I. A. 161, 36 
45 I. A. 150 37 and 46 I. A. 97 iS are illustrations 
of the exception. The shebaitship was no 
doubt held by Ram Sumran, but as he had a 
life interest, it could not be said to be his pro¬ 
perty which would be inherited by the plain¬ 
tiff. Succession to the shebaitship having al¬ 
ready opened out on Ram Sumran's death 
and passed to the defendants as heirs of the 
founder Mt. Jayanti Kumri, the plaintiff on 
the strength of his subsequent adoption can¬ 
not divest the defendants and succeed to the 
shebaitship. Of course, if he had been adopted 
during Ram Sumran’s lifetime, he along with 
the defendants would have equally inherited 
the shebaitship. Mr. Das also raises a new 
contention, namely, that Ram Sumran was 
one of the founders, and, therefore, the plain¬ 
tiff as his adopted son and heir would suc¬ 
ceed to the shebaitship. In the plaint, para. 8, 
it is distinctly stated that Mt. Jayanti Kumri 
“out of deference to the wishes of her revered hus¬ 
band and in consultation with and with the express 
consent of her husband's reversioners then living,” 
namely, Babu Brahmadeva Prosad and Babu 
Ram Sumran Prasad and Babu Jagatdhar Narain, 
“executed a deed of endowment on 6th December 
1906 whereby she dedicated properties in Scb. 1 of 
the plaint for the seva puja of Sri Sri Thakurjee 
Radha Kirshna Gopal Lalji.” 

Then in para. 9 it is stated that on 12 th Sep¬ 
tember 1912 Mt. Jayanti Kumri 

“executed another deed of endowment in favour of 
the said Thakurjee dedicating some of her other pro¬ 
perties mentioned in Sell. 2 of the plaint, and the 
two reversioners then living Babu Ram Sumran 
Prosad and Babu Jagatdhar Narayan Prosad con¬ 
sented to the said alienation and also joined with 
her a3 co-executants in the said deed.” 

The trial in the Court below also proceeded 
on the footing that Mt. Jayanti Kumri was 
the founder of the endowment. Mr. Das at¬ 
tempts to build bis argument on the following 
passage in para. 7 of the first deed of endow¬ 
ment Ex. 39: “wo the declarants have dedicat¬ 
ed the properties specified and detailed in 
Sch. l” and on a similar passage in para. 5 of 
the second deed Ex. 39 (a). But in the earlier 
portion of para. 7 in Ex. 39 it is recited that 
“I declarant No. 1 consulted declarants Nos. 2 to 
4 and took their advice in respect of the above mat¬ 
ter and requested them to join in the execution of 


this wakf deed.As this deed is very* good, 

necessary and proper and as this will bring good re¬ 
ward to me declarant No. 1 and my deceased hus¬ 
band in the next world .... we declarants Nos. 2 
to 4 have, for preserving and protecting the wakf of 
the said properties perpetually for ever as well as in 
compliance with the wishes and request of declarant 
No.l, joined in the execution of this wakf of our own 
accord and free will.” 

The deed at the outset recites that there 
was a partition between Mt. Jayanti Kumri’s 
husband Banarsi Prasad and his three brothers 
under a deed dated 23rd November 1887 and 
that her husband shortly before his death 
which took place at Benares expressed his 
desire and gave a direction to Jayanti Kumri 
to build a temple of Sri Sri Radha Krishna 
and dedicate sufficient properties for their 
seva puja. The deed then proceeds to state that 
in accordance with the direction of her decea¬ 
sed husband, the lady built a temple near her 
house and installed the images of Sri Sri 
Radha Krishnaji and that in compliance with 
the wishes of her husband and for the wel¬ 
fare of his soul and for the seva puja of the 
deities, it was necessary to dedicate some 
immovable properties to the deities. Then 
follow the other recitals in para. 7 which I 
have already quoted. Reading the whole 
document, there cannot bo any shadow of 
doubt that Mt. Jayanti Kumri was the 
founder of the endowment. As tho properties 
which were going to be dedicated were held 
by her as a widow’s estate, she executed 
the deed of endowment with tho consent of 
her husband’s reversioners. They had no pre¬ 
sent interest in the properties and they 
merely joined in the execution of the deeds 
by way of giving consent. The recital that 
“we the declarants have dedicated the pro¬ 
perties’’ was used apparently to make the 
deed binding on the reversioners. 

Mr. Das argues that the defendants must 
be bound by the recitals in the deed, becauso 
they claim under it and they cannot be heard 
to say that Ram Sumran was not one of the 
founders. But, in the first place, the question 
is really one of construction of the deeds, and 
not whether their recitals create any estoppel. 
In the next place, tho plaintiff in view of the 
admitted case in the plaint cannot possibly'raise 
any question of estoppel. Mr. Das further argues 
that the effect of the reversioners joining with 
the widow as executants must be taken to be 
that there was a transfer of the properties by 
the widow in favour of the reversioners fol¬ 
lowed by a dedication by the latter to the 
deities. In support of this contention he rehes 
on the Full Bench decision of the Calcutta 
High Court in 10 Cal. 1102. 40 But the ques- 
t ion for decision in that case was whether — 
40. (’84) 10 Cal. 1102 (F.B.), Kobo Kiskore Sarma 
Roy v. Hari Nath Sarma Roy. 
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'‘a transfer or conveyance by a widow upon the 
ostensible ground of legal necessity, such transfer 
being assented to by tbe person who at the time is 
the next reversioner, will conclude another person 
not a party thereto who is the actual reversioner 
upon the death of the widow from asserting his title 
to the property.*' 

This question was answered in the affirmative. 
The learned Chief Justice Sir Richard Garth 
in his judgment observed: 

“But, if it is once established, as a matter of law, 
that a widow may relinquish her estate in favour of 
hCf husband's heir for the time being, it seems im¬ 
possible to prevent any alienation, which the widow 
and the next heir may thus agree to make.*' 

He seems to have considered that the posi¬ 
tion was as if 

“conveyance by tbe widow, with the consent only of 
the next reversionary heir, is equivalent to a relin¬ 
quishment by the widow in favour of such an heir, 
or a conveyance by them both to some third person.* * 
It is difficult to understand how this prin- 
ciple can be applied to tbe present case. Here 
there is no question as to whether the trans¬ 
action is binding on the actual reversioners. 
(The contention that Ram Sumran was one 
of the founders must, therefore, be rejected. 

It is necessary to consider one other point 
which has been raised by Sir Manmatha Nath 
Mukberji. He contends that assuming that 
Ram Sumran had an absolute estate in the 
sbebaitship, he disposed of it in favour of his 
widow Sabitri Devi by his will of which she 
obtained probate Ex. 18 . The plaintiff, there¬ 
fore, cannot claim as an heir to Ram Sumran. 
Reliance is placed on e Bom. 29S 41 hut this 
decision was dissented from by tho Calcutta 
High Court in 85 Cal. 226 42 in which it was 
held that a shebait has no right to alienate 
;his office by will. It is well settled that she- 
|baiti right is not alienable in the absence of 
any custom or usage: see 4 I. a. 7G 43 and 27 
I. A. 69. 7 These coses no doubt relate to 
alienations inter vivos, but there is no reason 
why the principle will not apply to aliena. 
lions by will. Of course, a shebait may, if 
authorised by the deed of endowment or by 
usage, appoint a successor by will. Sk Man- 
matha Nath Mukberji also relies on 12 Pat 359 M 

in which the following passage occurs at 
page 419: 

iSftw tiTuS lbo Bhebflitahi P of the 
22 St iL UgCah “? han Thak « himself, tbe 
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will and he does so in fact, he nominates the person 
who is to succeed to his properties." 

Here the learned Judges were obviously con¬ 
sidering the terms of the trust deed itself. 
This case, therefore, does not really support 
the contention. In the result I would allow 
tho appeal and dismiss the suit. In the cir¬ 
cumstances parties will bear their own costs. 

Meredith J—This is an appeal by defen¬ 
dants from a decision of the learned Subordi¬ 
nate Judge of Monghyr, dated 29th July 1937. 
The suit relates to an endowment and temple 
in village Singhaul situated in Begusarai 
Sub-Division of tho District of Monghyr, and 
has been decreed by the learned Subordinate 
Judge with costs. 

The following genealogy, taken from the 
judgment of the learned Subordinate Judge, 
is necessary to an understanding of the cases 
of the parties: 

(See the genealogy on page 238.) 

The four sons of Babu Hirday Narayau who 
survived him, separated by mutual agree¬ 
ment, under an ekrarnama, dated 23rd 
November 1837 and came into separate pos¬ 
session of the large ancestral properties of the 
family in four equal shares. On the death of 
one of the brothers, Banarsi Prasad, in the 
year 1897, his property came into possession 
of his widow, Mt. Jayanti Kumri. This lady 
executed in succession two deeds of endow¬ 
ment, one on 6th December 1906, and the other 
on 12th September 1912. in respect of tho pro¬ 
perty forming the subject-matter'of this suit. 
The first deed was executed with the con- 
sent of the reversioners then living, namely, 
Bramhadeva Prasad and Ramsumran Prasad' 
the two sons of Madan Mohan Lai, and Jagat- 
dhar Narayan, son of Krishna Mohan Lai. 
These three reversioners all joined as co-exe- 
cutants of the jleed of endowment. When the 
second deed was executed in 1912 endowing 
further properties, Bramhadeva Prasad was 
dead, but the other two, Ramsumran Prasad 
and Jagatdhar Narayan, joined in the execu¬ 
tion of this deed, Under the terms of the deed 
of 1906 (Ex. 89) Mt. Jayanti Kumri was to be 
sebait during her lifetime. On her death, the 
survivors of the co-executants and the male 
heirs of those who might have died were to 
becomG tbe sebaits. The deed proceeds * 

‘‘Subsequently on tho death of any sebait his 

This place 0 " WiU ODO tt,ter anotber 

Then follow the usual provisions regarding 
the duties of the sebaits and a provision that 
the sebaits should not have at any time and 
under any circumstances any right to appro 
priate or waste any portion of the income of 
the endowment or alienate any of its properties 
Jayanti Kumri died in 1916, leaving no 
surviving issue, and as Bramhadeva Prasad 
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Sheonandan Lai 
(predeceased his 
father without 
leaving any issue) 


Branibadeva 
Prasad (died 
in 1908 without 
any issue) 


HIRDAY NARAYAN 

I 


Madan 

Mohan 

Lai 


Braj Mohan Lai 
died without any 
issue, leaving a 
widow Mt. Shy am 
Kumri 


R.lB. Ramsumran Prasad 
(died on 8-12-1924, leaving 
behind him a widow 
Mt. Srimati Sabitri Debi) 


I 


Krishna Mohan 
Lai (died in 
1308 Fasli) 

I 

•Tagatdbar Narayan 
(died in 1920, married 
Srimati Debi) 

1 


I 

Chandra Chur Deva 
(defendant 1) 


I 

Chandra Mauli Deva 
(defendant 2 ) 


A. I. R. 


I 


Benarsi I’rasad (died 
in 1304, leaving be¬ 
hind him his widow 
Mt. Jayanti Kumri 
and a daughter and 
a son. The daughter 
and son predeceased 
Mt. Jayanti. Mt. 
Jaynntidicd inl916). 


Chandra Bhushan Deva 
(defendant 3). 


had also (lied issueless, Jagatdhar Narayan 
and Ramsumran Prasad became co-shebaits. 
Jagatdhar Narayan in turn died in 1920, and 
thereupon his three minor sons, Chandra Chur 
Deva, Chandra Mauli Deva and Chandra 
Bhushan Deva, the three defendants in this 
suit, under the guardianship of their mother, 
Srimati Debi, got themselves recorded in their 
father’s place in the Land Registration De¬ 
partment as co-shebaits along with Rai Baha¬ 
dur Ramsumran Prasad. 

The latter died on 8th December 1924, leav¬ 
ing no issue, but before his death he had exe¬ 
cuted a will, leaving his property mainly to 
his widow, Mt. Sabitri Devi, and authorising 
her to adopt a son to him. Probate of this 
will was granted to Sabitri Devi on 23rd De- 
• cember 1925, after contest by the defendants. 

Subsequently, according to the plaintiff’s 
case, on 13th May 1928, Sabitri Devi adopted 
a son to her deceased husband in the person 
of a boy named Bhanu Pratap, the son of her 
brother. He was adopted under the name of 
Bibhuti Bhushan. This boy is the plaintiff 
in the case. After his adoption, he applied 
through his adoptive mother, on 30th July 
1928, for mutation of his nanfe in the Land 
Registration Department as a co-shebait in 
place of that of his adoptive father. The de¬ 
fendants, however, opposed the application, 
and the Land. Registration Department re¬ 
jected the application and referred the plain¬ 
tiff to the civil Court. Thereafter the present 
suit was brought on 23rd June 1934, the plain¬ 
tiff praying for a decree for joint possession 
and participation in the management of the 
endowed properties as a co-shebait along with 
the defendants aftei declaration of his title. 

Before the learned Subordinate Judge the 
factum of adoption was challenged, but that 
adoption did take place is now conceded. The 
defendants further challenged the-legality of 
the adoption, on the ground that this Agarwala 
family of Ulao was governed by the Mithila 
School of Hindu law under which adoption 
by a widow is impossible even with the con¬ 


sent of her husband. It was contended more¬ 
over that in any case there was a custom in 
the family forbidding adoption by widows. 
1* inally it was urged that even if the adoption 
of the plaintiff must be regarded as valid, he 
was not entitled to succeed. The entire pro- 
perty having vested in the defendants in 1924 , 
and the plaintiff having been adopted only in 
1928, he could not legally divest the defendants. 

The learned Subordinate Judge held upon 
the evidence that the family was governed by 
the Mitakshara (Benares) School of Hindu 
law, the family being admittedly migrants 
into Mithila at some time in the past from a 
non-Mithila area somewhere in north or north¬ 
west India where the Mitakshara School of 
law prevailed. The onus, in his opinion, lay 
upon the defendants to establish that the 
family had renounced its personal law, and 
adopted the law of Mithila. Thatonus.he held, 
had not been discharged. Nor in his view had 
the alleged family custom forbidding adoption 
been established. The adoption was, therefore, 
valid. 

On the question of the plaintiff’s right to 
succeed as a son of Ramsumran Prasad legally 
adopted he held that the terms of the deeds of 
endowment relating to the succession to the 
shebaitship were invalid, because they laid 
down a rule of succession contrary to Hindu 
law. Utader the terms of the deed Rai Baha¬ 
dur Ramsumran Prasad, in his opinion, got 
only a life interest in the office of shebait. He 
held that the plaintiff must be deemed to have 
been a son of Ramsumran Prasad from the time 
of bis death. Consequently he was entitled to 
divest the defendants of the interest in the 
office of shebait which was previously enjoyed 
by Ramsumran Prasad, because as adopted 
son he too became an heir of the founder of 
the endowment, and on the death of Ram¬ 
sumran Prasad the succession to the office of 
shebait, which he occupied, failed and the 
shebaitship reverted to the heirs of the founder 
of the trust. 

For the appellants it has been argued, in 
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the first place, that the adoption of the plain¬ 
tiff was not valid, as necessary Vedic mantras 
were not recited at the time of giving and 
taking; secondly, that the adoption by the 
widow was in any case invalid as the family 
i9 governed by Mithila law; thirdly, there is a 
custom in this family forbidding adoption, 
and, lastly, that even if duly adopted the 
plaintiff is not entitled to succeed by divesting 
the defendants. I shall deal with each of these 
points in turn. 

There is, in my judgment, no substance in 
the first contention. The argument is founded 
upon certain passages in the Dattaka Mimamsa 
of Nanda Pandit, which is admittedly a work 
of great authority on the subject of adop¬ 
tion : see Collector of Madura ns. Moottoo 
Ramalinga Sathnpathy (12 M. I. A. 397, 7 
at p. 437) where their Lordships of the 
Privy Council observed that it was a work 
which, according to Sir William Macnagh- 
ten was respected all over India and an 
infallible guide in the provinces of Mithila and 
Benares. Placitum 13 of s. 5 (Setlur, "Hindu 
Law Books on Inheritance”, ion Edn., p. 393) 
says that : 

"The giver, being capable of the gift, (should give) 
to him, with the recitation of the five prayers, the 
* tc^ 1 ' words, of the first of which, are—yc-yajn’jena, 


Placitum 15 says ; 

“Having taken him by both bands, with the reci¬ 
tation of the prayer, commencing,—devasyatwa, etc.; 
having inaudibly repeated the mystical invocation 
Angadangal etc.’; having kissed the forehead of the 
child : having adorned with clothes, and so forth, 
the boy, bearing the reflection of a son." 

Honce it is argued that if these recitations are 
not made during the giving and taking, the 
adoption is not valid. 


In the first place, however, it is impossil 
to hold on the evidence that no recitatic 
were made. The Karmakandi, plaintiff's w 
neas 20, (p. 69) states that the giving and taki 
was performed with Sastric rites. The Acht 

Fnif 8 witnes3 27 ' <P- M) also aa 
that the offer and acceptante was made 

accordance with the Sastric rhea. Neither 

these witnesses was cross-examined at all i 

these statements, or asked what these ril 

were. The adoptive mother herself, plaintif 

witness l (p. 88), also stated that the off 

and acceptance was made with observance 

toe religious ntes enjoined by the Shastrt 

8he also was not cross-examined at all i 

these points, nor asked what pravera wr> 

recit^. ^ Stress has been laid on^he fact th 

the boy s father, Srinath Shah, plaintiff’s w 

19, (p. 73), only said that the giving ai 

was done according to the rules of t 

taatra. He said m cross-examination : 

Worehip of the gods and aankajp were perform 


before the actual giving and taking in adoption. I 
did not perform any other rite.” 

It must be remembered, however, that this 
was the statement of a layman, made eight 
years after the ceremony. Speaking from 
memory eight years after the ceremony he 
could hardly have been expected to remember 
after that interval all details of the long and 
complicated ceremony. 

The Karmakandi (r. \v. 2G) gives a list of 
no less than twenty-two different rites which 
were performed at the time of adoption, of 
which the giving and taking of the boy ac¬ 
cording to Sastric rites figures as item is. 

It is manifest that in making the adoption 
the lady was most careful to take every pro- 
caution to see that the ceremony was correct¬ 
ly performed so as to avoid the possibility of 
subsequent challenge. Pandits were got down 
specially from Benares. Photographs were 
taken of the details of the ceremony. In these 
circumstances it is improbable in the extreme 
that any essential part of the adoption cere¬ 
mony would be omitted, in the presence of 
the learned Pandits from Benares. When 
these experts and the adoptive mother all say 
that the necessary Sastric rites were performed 
at the time of giving and taking, and there 


" vuwcABimuttuun oi any oi tucse 

witnesses upon the point, it is impossible to 
hold that any essential rites were not per. 
formed. If the priest and the Acharjya are 
believed, that is enough, and I can find no 
reason for not believing them. 

In this view of the matter it becomes un¬ 
necessary to decide definitely whether the 
recitation of Shastric mantras is an essential 
part of the ceremony of giving and taking. 
Mr. P. R. Das for the respondent strongly 
urged that no such recitation is necessary 
He points out that in the Dattaka Mimamsa’, 
Nanda Pandit considers in turn three autho¬ 
rities with regard to the ceremonies necessary 
They are Saunaka, who is dealt with from 
placitum 2 to placitum 15 of s. 5, Vasish’ ha who 
is dealt with in placitum 31, and Baudiayana 
who is dealt with in placitum 42. We are not 
concerned with Baudhayana, because he is 
regarded as authoritative only in Southern 
India. It is Saunaka who prescribes the reci. 
tetiona I have already referred to, but Nanda 
Pandit never says that Vasishtha has also 

lD Pla0Hum 80 
ot ■•iiCTS 

euner Vasishtha; or Saunaka; not otherwise." 

therefore - ^t according to the 
Dattaka Mimamsa the adoption is legal if 

either the ceremonies prescribed by Vasishtha 
or ^prescribed by Saunaka are perform¬ 
ed. Fmally, points out Mr. Das, in placitum 
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5G where the whole matter is summed up, 
Xanda Pandit says : 

“It is therefore established, that the filial relation 
of adopted sons, is occasioned only, by the (proper) 
ceremonies, of gift, acceptance a burnt sacrifice, and 
so forth; should either be wanting, the filial relation 
even fails.*’ 

There is nothing here about any recitation of 
mantras as part of the offer and acceptance. 


As I have said, it is unnecessary in view of 
the finding of fact arrived at to come to 
any judicial decision upon this point. I may, 
'however, express my personal view which is 
that the recital of mantras during the giving 
and taking has not been shown to be neces¬ 
sary to the validity of the adoption. Even if 
enjoined that seems to be as a pious obligation 
merely, and not as an essential feature of the 
ceremony necessary to give it legality; nor 
has the learned advocate for the appellants 
been able to point to any judicial decision 
where a contrary view has been taken. 


I turn now to the second point, the question 
of the School of Law by which this family is 
governed. Certain facts are admitted. It is 
agreed on both sides that Ulao, the present 
home of this family of Agarwalas, is within 
Mithila, the traditional boundaries of which 
are, on the north the Nepal border, on the 
south the Ganges, on the east the river Kosi, 
and on the west the river Gandak. It is 
further agreed that at some time in the dis¬ 
tant past the family migrated from an area 
outside Mithila in northern or north-western 
India. Beyond this, there is no precise evi¬ 
dence with regard to the history of the 
family. There is some evidence, which there 
seems to be no reason for doubting, that before 
settling in Ulao the family lived in Begusarai, 
and before that perhaps for two or three 
hundred years in Ballia, both these areas also 
being within Mithila. Beyond that, however, 
there is nothing upon which any Court could 
base any definite finding. There are vague 
statements by various witnesses that the family 
came originally from Agroha, traditionally 
situated to the west of Delhi, but those state¬ 
ments seem to be based merely on the tradi¬ 
tion that Agroha was the original home of all 
the Agarwalas. There are vague statements 
of some witnesses that the' migration took 
place 2000 years ago or more. The attention 
of the Court was drawn to Rev. M. S. Sherr- 
ing's book, “Hindu Tribes and Castes, as re- 
presented in Benares,” Vol. 1, p. 286, where 
reference is made to the tradition according 
to which the Agarwalas migrated from Agroha 
during the struggle'between the Buddhists and 
the Hindus. According to this tradition the 
migration might have taken place as far back 
as the 5th century A. D., but Sherring also 


refers to the opinion of Sir Henry Elliot that 
the Agarwalas migrated from Agroha to all 
parts of India after the capture of that place 
towards the close of the twelfth century by 
Shahabuddin Ghori. This would make the 
migration much later. All this, however, as 
I have said, is much too vague to form the 
basis of any definite judicial finding. More- 
over, there is no evidence that this family 
came with the main migration. It is not 
possible, therefore, to say more than that the 
family certainly came into Mithila from out¬ 
side some hundreds of years ago. 

A large number of witnesses have been 
examined on the plaintiff’s side to say that 
the family has kept its personal law and is 
consequently governed by the Benares School 
of Mitakshara law which prevails in northern 
and north-western India, and an equally large 
number of witnesses have been examined on 
the defendants’ side to say that the family 
has renounced its personal law, and adopted 
the law and customs of Mithila. Such state¬ 
ments are easy to make and mean very little, 
because most of the witnesses who make them 
are not aware what the differences are bet¬ 


ween the two schools, these differences being 
in fact few and, except for the inability of a 
widow to adopt in Mithila, of little signi¬ 
ficance. There are certain differences in the 
rites and ceremonies connected with death and 
observed at marriages, and here again much 
evidence has been led on both sides to show 
that the family observances are those of the 
one school or the other. It appears that ac¬ 
cording to the Benares School the head is 
shaved at the time of cremation as well as at 


the time of sradh, that there are differences 
with regard to the number of pindas offered 
at the time of cremation, and there are differ¬ 
ences of custom as regards the attendance of 
female relations at the burning ghat. Then 
with regard to marriages, there appear to be 
some minor differences in the ceremonies, for 
example, with regard to bachan (the mutual 
exchange of premises between the bride and 
the bridegroom at the time of marriage). On 
these points the learned Subordinate Judge 
has come to the following findings: That as 
regards the custom of shaving at the time of 
cremation the family follows the local prac¬ 
tice, and not that of Benares; that the evi¬ 
dence with regard to the attendance of females 
at the burning ghat is indefinite, that with 
regard to the offering of pindas on the crema¬ 
tion day the balance of the evidence is in 
favour of the view that the family follows the 
Mithila custom of offering only one pmd . 
that the evidence with regard to the calcula¬ 
tion of the period of impurity and toe perf- 
mance of the asthisancayan sradh is too 
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indefinite to justify any finding; that as re- 
gards the mutual exchange of promises at 
marriage it seems to have been shown that 
the family follows the Benares School. 

With regard to this evidence as a whole 
the finding of the learned Subordinate Judge 
is that it cannot lead to any definite conclusion 
as to whether the family is governed by the 
Mithila School of law or by the Benares 
School. I do not propose to examine all this 
evidence in detail, as no useful purpose would 
be served. It will suffice to say that the 
finding of the learned Subordinate Judge is 
indubitably correct. No doubt, the family has 
adopted some, though apparently not all, of 
the local customs. That, however, is inevitable 
where the family has been living amongst the 
people of Mithila for hundreds of years. Most 
of these points of difference are as regards 
ceremonial details, which are merely a matter 
of custom and not a matter of law at all in 
the sense that they are essential features affect¬ 
ing the legality or otherwise of the ceremony 
to which they are appurtenances. Taking the 
marriage ceremonies, for example, the differ¬ 
ent details regarding which evidence has been 
given appear to be no more essential to the 
legality of the marriage than, for example, 
the throwing of rice is to the legality of a 
Christian marriage. As I have said, it is 
inevitable that the family will in course of 
time pick up some of the local usages, but 
numbers of these might bo picked up by the 
family without any renunciation of its per¬ 
sonal law with regard to inheritance. 

It is true, if it can be shown that with 
regard to vital Sastric rites the family has 
adopted the local practice a presumption will 
follow that it has also adopted the local law 
of inheritance, and it is true that it has been 
shown that in the matter of shaving at the 
cremation and offering of pindas at the crema. 

Pvl T y d ° e3 / oUow the lot *l Practice. 

fver iM the f Me 0f these ceremon *es, how. 

ha ? not \ in , m y been proved that 

hoy are of so vital a character as to involve 
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Show, that a ■rigratoTlmUy L' 

Sifvi , l 0 cal t p ractice3 . that in itself wJS 
Ln finding tliat »t has adopted all. This 
contention appears to me, however plainlv 
incorrect, and the ruling ’ relied on for £ 
argument by Mr. Jha, namely * 
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had migrated from Mithila into Bengal many 
generations before,had not uniformly observed 
the religious ordinances of Mithila, and, most 
important of all, had on numerous occasions 
inter-married with Bengal women and upon a 
consideration of all the circumstances the 
Court held upon the facts of that case that the 
family was governed by the law of Bengal. 

The learned Subordinate Judge has con¬ 
sidered evidence ujion certain other matters, 
which might be regarded as indicative of the 
School of Law of the family, but here again 
bis finding is that the evidence is inconclusive, 
and that finding is, in my opinion, quite cor¬ 
rect. Some of this evidence points one way 
and some the other. On the question of family 
priests it appears that tbe.family commonly 
employs Maithil Brahmans. This, however, is 
not surprising and, in my opinion, not conclu- 
sive. It seems that these Agarwalas take work 
from Maithil Brahmans for the sake of con. 
venience, because other Brahmaus able to 
discharge the functions of a priest are not 
available in the locality. Defendants’ witness 
34 admits that at Ulno and Begusarai there is 
no other Brahman except Maithil Brahmans 
who can get religious ceremonies performed. 
Indeed it seems to be the case that some of 
the Agarwa 103 , residing outside the confines 
of Mithila, where there is no question of ad¬ 
opting the Mithila School of Law, may for the 
sake of convenience employ Maithil Brahmans, 
ihus, for example, defendants’ witness 10 , who—. 
fives m Bbagalpur town that is south of the 
Ganges, states that one Chakradhar Jha is 
his priest, and, though this witness says that 
he does not know if this Jha is a Maithil 
Brahman, m view of his name it is unlikely 
that he is anything else. These Maithil Brah 
mans apparently do not object to performing 
puja according to Benares paddhati (ritual) 

witness 35 * Kameshwar Misra, 
a Maithil Brahman, who has ofliciated as a 

l h6 / amiIy of R ai Bahadur Ram. 
sumran Prasad states that ho always officinted 
as priest in that family, and in other Agar¬ 
ic''* families of Ulao, according to the 

Savitri 8 I 1 ^ bf 1 ‘u d the plaintiff ' s 'vitness 
bavitn Devi herself states that her priest 

Rameshwar Dutta (who is probably the same 

person as Rameshwar Misra) performs pujapat 

for her according to the Benares patrol 

Sour S, B?a°r VCr ' ““f ° n ° Dukhia kisser, a 
Gour Brahman, worked ns a priest in the 
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that this was or was not an inauspicious date 
according to the Mithila almanac, though 
favourable for marriage according to the 
Benares almanac. Here again, however, in my 
opinion, the evidence is inconclusive. It has 
not been definitely proved that defendant 3 
was married on a date which was inauspicious 
according to the Mithila School. It was sought 
to be established for the plaintiff that at the 
time in question the planet Jupiter was in 
retrograde motion, and that in Mithila when 
Jupiter is in retrograde motion, marriages 
cannot take place. The fact is, however, 
that the Mithila almanac (Ex. 25-a) does not 
show the entire month of Baisakh 1343 as 
asuddha (inauspicious). It is only from 13th 
of April that the inauspicious period is shown 
to begin, and from the 9th to the 13th is 
shown as suddha (auspicious). The evi¬ 
dence, to my mind, is not very satisfactory 
as to the particular portion of Baisakh 
in which the marriage took place, though 
there is one statement (by defendants' wit¬ 
ness l) that the marriage took place near 
purnamasi in the month of Baisakh, purnamasi 
being the Cth of May. The probability, there- 
fore, is that this marriage did not take place 
between 9th and 13th of April; but the position 
is still doubtful, as the defendants examined 
astrologers to say that the retrograde motion 
of Jupiter could be neglected when Jupiter 
was "in his own house." It is not clear from 
the evidence, however, whether the reckoning 
for this purpose is not to bo made from the 
natal constellations 'of the bride and the bride¬ 
groom ; that is to say, that the question of 
auspiciousness or inauspiciousness is to be 
decider! by Jupiter’s position calculated from 
the natal constellation according to the parties 
horoscope. In my opinion it is also not clear 
upon the evidence whether the prohibition re¬ 
ferred to will affect marriages if performed 
outside the Mithila area. Defendant 3's mar- 
riago was performed at Etawah outside Mithila. 
Plaintiff’s witness 35 stated in his cross-exa¬ 
mination that the question of Jupiter’s retro¬ 
grade motion is only considered where the 
marriage is celebrated within Mithila, though 
it is true that he modified that statement in 
re-exaipination. 

There is one piece of evidence to which, in 
my view, considerable weight must be attached. 
In the year 1912 the plaintiff’s father, Rai 
Bahadur Ramsumran Prasad, and the defen¬ 
dants’ father, Jagatdhar Narayan, jointly insti¬ 
tuted a suit against Mt. Shyam Kumn, widow 
of their uncle Braj Mohan Lai (vide Ex. 13, 
certified copy of the plaint of Title suit No. 
277 of 1912 in the Court of the Subordinate 
Judge of Darbhanga). One of the important 
issues in that case was whether the family was 


governed by the Mithila School of law or the 
Benares School because under Mithila law a 
widow would have an absolute right of die. 
posal of her husband’s moveables, whereas 
under Benares law she would not. The plain¬ 
tiffs pleaded in the plaint (Ex. 13) that their 
family was governed by the Benares School 
of Hindu law. The Musammat, on the other 
hand, contended that the family was governed 
by Mithila law. The finding, a finding which 
was not upset though the case went up to 
the Privy Council, was that the family was 
governed by the Benares School of law. 
There has been much argument on the ques¬ 
tion as to whether the judgment and the 
appellate judgments in this case (Exs. 24-c, 
24-d and 24.e) are or are not admissible in 
evidence. It is, to ray mind, unnecessary to 
decide that question because these judgments 
do not take the matter any further than the 
plaint. There is no question of res judicata 
or of a finding which is binding on this 
Court in any way. The judgments, if they 
can come in at all, can come in only to 
establish that the assertion that they were 


governed by Benares law was actually 
made by the plaintiff’s father and the defen. 
dants’ father. That fact is proved indepen¬ 
dently by the plaint (Ex. 13). There is no 
question as to the admissibility of this plaint. 
The statements in the plaint are proved by 
p. \v. 21, the karpardaz, Brajrangi Sahay, 
who states that Rai Bahadur Ramsumran 
Prasad and Jagatdhar Prasad verified and 
signed the plaint in his presence. Having 
bc-n proved, the statements in the plaint are 
undoubtedly relevant under S. 13, Evidence 
Act. The importance of these assertions of the] 
rights and custom of the family lies in the 
fact that Rai Bahadur Ramsumran Prasad, 
the plaintiff’s father, was a man of high posi¬ 
tion and education from whom irresponsible 
statements would not be expected. 

Another circumstance noted by the learned 
Subordinate Judge has also, in my view, a 
very important bearing on the question. It 
is this, that the adoption ceremony was per¬ 
formed with the utmost publicity. It was at¬ 
tended by large numbers of agnates and 
castemen of the family, yet there was not a 
word of protest or objection from anyone. 
Those attending and giving presents included 
Rai Bahadur Kharag Narayan, a relative ot 
the family living in Begusarai, who is a man 
of position and responsibility and an Honor¬ 
ary Magistrate. The defendants thems^vj 
were not present at the adoption, but all three 
were present at the ear- piercing ceremony ^f 
the bov which took place later. All these 

facts could not be denied, as 

were taken at both ceremonies showing the 
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prominent persons who assembled. The fact 
that the defendants took part in the ear- 
• piercing ceremony cannot, to my mind, be 
explained away merely by saying, as they 
have, that there was some talk of compromise 
at the time. 

It is very difficult to believe that if widow- 
adoption in this family was barred either by 
law or custom and an unheard of thing, the 
agnates of the family would have attended 
and taken part without any protest. No 
doubt, this evidence is not conclusive with re¬ 
gard to the Jaw of the family, but it is to my 
mind, conclusive with regard to the existence 
of a custom prohibiting adoption in the fami¬ 
ly, a matter to which I shall revert later. 

What then does all this evidence amount 
to? That in certain particulars the family 
probably follows Benares customs, in other 
matters local usages are followed. None of 
these departures have, however, been shown 
to be of so vital a character as in themselves 
to involve a finding that tho family has re¬ 
nounced its personal law. On the other hand, 
there are several circumstances which seem 
to indicate that the family still regards itself 
as governed by the Benares School of Mitak- 
shara law. It may be no doubt that, as it 
was neatly put in Ootum Chunder Bhutta. 
charjee v. Obhoy Churn Misser (Special 
Number Weekly Reporter, July 1862 to July 
1864, p. 67), w this is a case where the family, 
like others, commonly uses the local customs 
for every day purposes, and produces its per- 
sonal law for its law suits. But however that 
may be, there is no conclusive evidence to 
show that in vital matters the personal law 
has ever been renounced. Tho case just cited 
is authority for the proposition that proof of 
petty departures from the strict ceremonial 
law of Benares would amount to no proof of 
adoption of the law of Mithila. In short, I am 
m complete agreement with the view of the 
if™*? Subordinate Judge that the evidence 

wbol f not Justify a positive finding 
th - h , at the f am0y i3 governed by the law 

of Benares ** ^ ' fc * S governe(1 b V the law 

. The ev >dence on both sides being inconclu 
five upon the point, the question of onus’ 

fcto ° f a V, . tal imp ° rtanCe The Z 

sumption is always, of course, that a family 
is subject to the lex loci. Onw. however Ttk 
shown that the family has migrated from 

Ste a t re t - th th laW i3 different ’ the °uus 
trary’is shown thaT theWy hitken S 

the rXnTcited a a'tove° ^ ° nC ° m ° re fr0m 


and acquiring property in tbe territory where-be 
settles, must be presumed, until tbe contrary be 
proved, to carry wilh bim aud retain all bis religious 
ceremonies and customs, and consequently bis law 
of succession.” 

Here an ingenious argument has bec -11 ad¬ 
vanced for the appellants by Mr. Jha. He 
contends that there is a double initial onusi 
on the plaintiff; that be must prove not only| 
that the family migrated from outside Mithi-J 
la? but migrated after the Mithila School bad! 
come into existence. If the migration was bed 
fore the emergence of the Mithila School, he 
argues, then there i3 no presumption that the 
family kept its personal law, because a family 
living in a place while the law of that place 
grows and develops will naturally conform to 
that growth and development. 

It is, to my mind, by no means obvious 
that a Hindu family would behave in that 
way, having regard to tho well-known tena¬ 
city with which Hindus hold on to their 
family law. Mr. Jha cites only one authority 
in support of his proposition, namely. Pitqm. 
bar Chandra Saha v. Nishi Kanta Saha 
(24 c. w. N. 215) 4 ' where in the case of a 
family migrating from Bihar into Bengal it 
was observed that it was necessary to estab- 
lish not only that the family migrated from 
Bihar but that the migration took place after 
the foundation of tbe Bengal School of Hindu 
law by the author of the Dayablmga. 

There was this observation, but it did not 
form the ratio decidendi, and this case has 
been commented upon by the same High 
Court later. In Bamesh Chandra Smha v. 
Mohammed Elahi Bttksh (50 cal. 898) * 
where it was held that proof of origin of the 
family and practice continued after emigra 
tion is sufficient, their Lordships referred to 
Pitambar Chandra Saha v. Nishi Kanta 
Saha* 1 and observed : 

If that cuso really lays down that, for a family 

Mi ak" bamSdSl ‘Vf 0 * V> at U is governed by iho 
tion a^ i Schoo l 01 law . “ must provo immigra. 

: . ve : y . tew 
ETr suras as 

item 3 of proof must be given. 0 

Moreover, in Sarada Prasanna Bou v. Uma 
kania Eazari (50 cal. 370)“ Sir Asutosh 
Mookerjee, ono of the learned Judges who 
decided Pitambar Chandra Saha v Nishi 

124 21s >" >“ia ioZ tL 

' “““‘r. lb »‘ whore a 

Mother ?hi V m ' 8 ' ate . fr0m ono l>‘»vinco to 
another, the presumption is tha t it carries 

“• 1930 "■ “ : 55 I. C. 6 : 24 
4 i a C (, «0 10 AJ - R ' 1823 485 ■ 50 C.I. 370 ; 77 
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with it the laws and customs as to succession 
and family relations prevailing in the province 
from which it came; but this presumption may 
l>e rebutted by proof that the family has 
adopted the law and usages of the place to 
which it has migrated. The Hindu law is not 
a merely local law, but is essentially personal 
law, an integral factor of the status of every 
family which is governed by it In Parbati 
Kumari Debi v. Jayadis Chundcr Dhab'al 
(20 I. A.S2 = 29 Cal: 433) 411 the Privy Council 
in applying the usual presumption did not 
qualify it by drawing any distinction between 
migration before the foundation of the Daya- 
bhaga law or after it. 

In Balwant Rao v. Baji Rao (47 I.A. 213)“ 
also their Lordships made no such distinction 
in determining the question of onus. They 
laid down that the particular doctrines of 
Hindu law recognized in the provinces of 
India become part of the status of every 
family governed by them and continue to 
govern the family upon migration into a pro¬ 
vince where a different doctrine prevails, 
unless there is proved renunciation of the ori¬ 
ginal law for that of the place migrated to. 
It is the doctrine existing at the time of mig¬ 
ration which, subject to renunciation, con¬ 
tinues to govern the migrated members. 

In my opinion the contention of Mr. Jha 
that the presumption regarding personal law 
only arises where it is shown not only that there 
was migration but migration before the de¬ 
velopment of the distinguishable features of 
the lex loci, is not a correct proposition. 

Apart from that, howoyer, the evidence in 
the present case would justify no finding that 
the migration was prior to the development 
of the Mithila doctrine regarding adoption. 
As I have already stated, the evidence regard¬ 
ing the date of migration from outside Mithila 
is vague in the extreme. There is also no evi¬ 
dence to show when the prohibition of adop¬ 
tion by the widow in Mithila came into effect. 
The Mithila point of view is expressed in the 
Dattaka Mimamsa, which as interpreted by the 
Privy Council in Collector of Madura v. 
M. R . Saihupathy (12 M.l. A. 397, 7 at p. 437) 
forbids altogether adoption by a widow. The 
Dattaka Mimamsa seems to have been written 
in the seventeenth century, but it is impossible 
to hold from that fact that thi3 doctrine only 
became the law' of Mithila at that time. As 
their Lordships of the Privy Council have 
pointed out in Balwant Rao v. Baji Rao 
(47 l. A. 213), 2 such commentaries are only 
commentaries. They do not enact; they ex¬ 
plain and are evidence of the congeries of 
customs which form the law. It follows that 
the custom may well have been in exis tence 
4§r(*02) 29 Cal. 433: 29 I. A. 82 : 8 Sar. 205 (P. C.). 


in Mithil afor a long period before Dattaka 
Mimamsa was written, and may well have 
been in existence before the Agarwalas of Ulao 
and Begusarai came into those regions. Even 
had it been possible to show that the migra¬ 
tion took place before the development of the 
distinguishing features of Mithila law, that 
would not, in my opinion, shift the onus, but 
whether it could shift it or not, the fact has 
not been established. 

Mr. Jha has endeavoured to shake off the 
burden of proof in yet another manner. He 
points out that upon the question of the 
widow’s right to adopt the Mitakshara itself 
is silent. On the other hand, on the subject of 
adoption generally the Dattaka Mimamsa is 
regarded as of great authority all over northern 
India. Therefore, he argues, the Dattaka 
Mimamsa may be taken to have expressed the 
law prevailing all over the Mitakshara School 
at the time it was written, and the theory that 
a widow can adopt with her husband’s consent 
must be a later development, which took 
place subsequent to the migration of the 
family. The law of such a migratory family 
i3 the law which existed in the place whence 
it migrated at the time of the migration. Thej 
migration in the present case was hundreds 
of years ago and, therefore, must have taken 
place, argues Mr. Jha, when widow adoption 
was forbidden in the Mitakshara area gene¬ 
rally. 

The argument is, in my opinion, unsound. 
Undoubtedly in determining the personal law 
of a family of Hindu migrants wo must ask; 
what was its law at the time of migration? 
The Privy Council in Balwant Rao v. Baji 
Rao (47 I. A. 213) 2 laid down that it is the 
doctrine existing at the time of migration 
which subject to renunciation continues to 
govern the migrated member3. Their Lord- 
ships, however, further observed that decisions 
by’ the Courts after the migration, declaring 
what was the correct doctrine in the place 
migrated from, affect the migrated members, 
though not so customs which are incorporated 
into the law after the migration. Numerous 
decisions which declare the law of the Benares 
School declare it unequivocally as being that 
a widow can adopt if she has had her husband s. 
permission. Indeed in Bishwa Nath Singh. 
v. Jugal Kishore (50I.A. 179, 8 at p. 182) there 
is Privy Council authority for the proposition 
that the right of adoption if she had the autho¬ 
rity of her husband to adopt is a right whicn 
a Hindu widow of a sonless Hindu enjoys 
everywhere in India, except possibly in families 
governed by the law of the Mithila School- 
The decisions which lay down this law are de¬ 
claratory decisions, and on the authority oi 
Balwant Bao v. Baji Rao (47 I. A. 218 ) wej 
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are entitled to turn to these subsequent deci¬ 
sions to ascertain what the law was at the time 
of migration, and we are not confined to an 
examination of the texts existing at the time. 

Even, however, if we do confine ourselves to 
an examination of the texts existing at the 
time of the Dattaka Mimamsa, they do not 
show that the Dattaka Mimamsa must neces. 
sarily be taken as correctly expressing the law 
.then existing upon that particular point. Great 
l as its authority undoubtedly is, the Dattaka 
Mimamsa is not conclusive in every detail. 
The Viramitrodaya seems to have been more 
or less contemporaneous with the Dattaka 
Mimamsa, yet it takes a wholly different view 
of the existing law on the point, and goes so 
far as to state that a widow can adopt not 
only with the authority of her husband but 
even without it if she has the consent of the 
sapindas. It must, therefore, be taken that in 
this one particular according to the Benares 
School neither Nanda Pandit nor the author 
of Viramitrodaya accurately stated the law. 
It has subsequently been accurately stated in 
the decisions of the Courts, and there is nothin*' 
to show that the law of the Benares School as 
stated in those decisions is not the law as it 
always was. Indeed the foundation for the 
particular doctrine in question dates back to 
the celebrated text of Vasishta: "Let a woman 
neither give nor receive a son except with her 
husband s permission.” Mr. Jha's contention 
in this regard must fail, as it is impossible to 
hold that this family at the time of migration 
took with it anything different from what is 
now held to be the law of adoption prevalent 
m the Benares School of Mitakshara law. 

The position, therefore, remains that the 
onus lay upon the defendants to establish that 
the family has adopted the Mithila law, and 

minUb! V i d A DC8 13 n0t , conclusivG upon the 

“dtu? g r tbe,hat ihai ° msh “ 

D ? St the ( l uestion whether a special 

nroved C S° m for , b,ddiD S adoption has been 
proved. This can be dealt with very briefly 

*r h T; vi ^ on one 9ide **^ 
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U thernTr^? WrUten fltat6me nt. Finally 
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Sumran Prasad in executing his will, in which 
he authorised his widow to adopt, flew right 
in the face of the custom of his family. He 
would hardly be likely to do so in the absence 
of some strong compelling reason, but no such 
reason has been made out. 

It is argued that no instance of any widow 
of the family ever having adopted lias been 
brought forward. It must be remembered how¬ 
ever that adoption by a widow with her hus¬ 
band’s previous consent will always lie a. rare 
occurrence, since if a childless Hindu desires 
an adoption he will generally make that adop¬ 
tion himself. However, plaintiff’s witness 53’ 
mentions an instance of adoption by the widow 
of an Agarwala named Jai Lai at Darbhanga, 
and one of the defendants’ witnesses, Shibnatli 
Prasad (D. W. 34), an Agarwala of Begusarai, 
mentions hearing of two instances of members 
of his family giving authority to their wives 
to adopt. I am decidedly of opinion that the 
existence of the alleged custom has not been 
established. 

I now come to the last and most difficult 
point in this case, whether the plaintiff as a 
validly adopted son of Ram Sumran Prasad 
can succeed to the se|)aitship by divesting the 
defendants. It will be convenient to recall 
some dates. The first deed of endowment was 
in 1906, the second in 1912. Mt. Jayanti Kumri 
died in 1916. Jagatdbar died in 1920. The 
plaintiff was born in 1923. Ram Sumran died 
in 1924, and the plaintiff was adopted by the 
widow in 1928. The contentions of Sir Man- 
matha Nath Mukherji, who has argued this 
part of the case for the appellants may bo 
summarised as follows: 

There are only three ways in which the 
plaintiff might come in as shebait, namely, 

(1) ns heir of his father, Ram Sumran, either 

(a) in respect of Ram Suraran’s share, or 

(b) in respect of Jagatdhar’s share; 

( 2 ) under the terms of the deed; and 

(3) os heir of the founder. 

As regards (l) the plaintiff cannot succeed, 
as Ram Sumran had no heritable interest, but 
only an estato for life. As regards ( 2 ) the 
plaintiff cannot succeed, as the deed is invalid 
in so far ns it purports to lay down a line of 
succession excluding females and so repugnant 
to the Hindu law of inheritance. As for ( 3 ), tho 
plain tiff cannot succeed, because there has been 
no reverter to tho heirs of the founder, this 
only taking place when the lino of ahebaits has 
completely failed. Secondly, if there has been 
any reverter in 1924, the plaintiff’s adoption 
cannot take retrospective effect hack to 1924 
so as to enable him to succeed as collateral 
eir of the founder by divesting the defendants. 

that ft ? m this lino of ar 8umont 

tuat the defendants themselves could not havo 
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come in in 1920 either as heirs of their father, 
or as heirs of the founder, there being no re¬ 
verter in 1920. But Sir Manm&tha argues that 
defendant l at least came in under the second 
deed as an independent donee, since he was 
born in 1910 and so was alive in 1912 when 
the second deed of endowment was executed. 

Mr. P. R. Das for the respondent has at¬ 
tempted to controvert all these propositions. 
He has argued that the plaintiff succeeds as 
heir of his father, since estates of inheritance 
were given by the deed. Ramsumran and 
•Tagatdhar both took absolute estates (that is 
to say, absolute save for the special limitations 
which are inherent in the nature of sebaitship). 
It is agreed that an adoption will operate 
retrospectively so us to i>ermit of an adopted 
son inheriting from his father even by divest¬ 
ing collaterals. The plaintiff, therefore, suc¬ 
ceeds to Ramsumran’s estate by divesting the 
defendants. 

Even, however, if it be held that Ram¬ 
sumran and Jagatdhar had only estates for 
life, still the plaintiff can succeed. Sebaitship 
is property. Co-sebaits do not hold generally 
with a right of survivorship, but as tenants-in- 
connnon. Reverter to the heirs of the founder, 
therefore, takes place on the death of one of 
the co-sebaits. In 1920 on the death of Jagat¬ 
dhar there was reverter to the heirs of the 
founder. Jagatdhar’s eight annas share than 
vested in Ramsumran as heir of the founder. 
The reversion and the life estate, therefore, 
became united in Ramsumran, who took an 
absolute estate. Therefore, the plaintiff is en¬ 
titled to inherit the eight annas interest of 
Jagatdhar as heir of his father, Ramsumran. 
The defendants could not take in 1920 as 
independent donees, as the deed contemplated 
no separable independent gift, but merely 
purported to lay down what the founder 
regarded as a valid line of succession. 

Even, however, if defendant 1 did take as 
an independent donee and Jagatdhar's inter¬ 
est did not pass to Ramsumran, nevertheless 
the plaintiff can still succeed as heir of his 
father, because Jayanti Kumri was not the 
sole founder. Upon the terms of the deed 
Ramsumran and Jagatdhar were joint foun¬ 
ders with her. There was in any case reverter 
to the heirs of the founder in 1924 when Ram¬ 
sumran died. The plaintiff would then take 
as a direct heir of his father’s interest as 
founder. 

Lastly, Mr. Das argues that if all his other 
contentions fail, nevertheless on the authority 
of Amarendra s case (12 rat. 042=00 I. A. 
■242) 1 and V ijaysingji Chhatrasingji v. Shi- 
vasangji Bhimsangji (02 I.A. 101) 441 the plain¬ 
tiff can still succeed, since his adoption will 


date back for all purposes including collateral 
succession as well as lineal. 

Upon these respective contentions the ques. 
tions which arise for decisions are : 

(1) Did Jagatdhar and Ramsumran take 
estates of inheritance or life estates ? 

( 2 ) In the case of co-sebaits, does reverter 
to the heirs of the founder take place upon 
the death of one sebait, or only when there is 
a complete failure of the line of sebaits? 

(3) Could the deed operate as an indepen. 
dent gift to any person other than those 
specifically named? 

(4) Did Jayanti's reversioners join in the 
deed merely as such, or were they co-founders 
with Jayanti? 

(5) Will adoption operate retrospectively so 
as to enable the adopted son to inherit colla. 
terally by divesting collaterals? 

I shall deal with each of these questions in 
turn. 

(l) In deciding this question, most valuable 
guidance is to be found in the celebrated 
Tagore s case (I. A. Sup. vol. 47). 13 We get 
it from that case that in construing transfers 
by gift 

"a benignant construction is to Re used; and if the 
real meaning of the document can be reasonably 
ascertained from the language used, though that lan¬ 
guage be ungrammatical or untecbnical, or mistaken 
as to name or description, or in any other manner 
incorrect, provided it sufficiently indicates what was 
meant, that meaning shall be enforced to the extent 
and in the form which the law allows. Accordingly, 
if the gift confers an estate upon a man with words 
imperfectly describing the kind of inheritance, but 
showing that it was intended that he should have 
an c-tate of inheritance, the language will be read 
\ as conferring an estate inheritable as the law directs.” 

“If an estate were given to a man simply without 
express words of inheritance, it would, in the absence 
of a conflicting context, carry by Hindu law an 
•estate of inheritance. If there were added to such a 
gift an imperfect description of it as a gift of inheri¬ 
tance, not excluding the inheritance imposed by the 
law, an estate of inheritance would pass.” 

“If, again, the gift were in terms of an estate 
inheritable according to law, with superadded words, 
restricting the power of transfer which the law 
annexes to that estate, the restriction would be 
rejected, as being repugnant, or, rather, 03 being an 
attempt to take away the power of transfer which 
the law attaches to the estate which the giver has 
sufficiently shown his intention to create, though he 
adds a qualification which the law docs not re¬ 
cognize.” 

“If, on the other hand, the gift were to a man 
and his heirs, to be selected from a line other than 
that spec.tied by law, expressly excluding the legal 
course of inheritance, as, for instance, if an estate 
were granted to a man and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so 
forth for ever to take as his heirs, to the exclusion 
of all other heirs, and without any of the persons so 
taking having the power to dispose of the estate 
during his lifetime; here, inasmuch as an inheri¬ 
tance so described is not legal, such a gift cannot 
take effect except in favour of such persons as oouitt 
take under a gift to the extent to which the gift * 
consistent with the law. The first taker would, in 
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this caiC, take for his lifetime, because the giver had 
&t least that intention. He could not take more, 
because the language is inconsistent with his having 
any different inheritance from that which the gift 
attempts to oonfer, and that estato of inheritance 
which it confers is void.” 


Mr. Das points out that it is nowhere ex. 
pressly stated in the documents with which 
we are concerned that the gift is for life only, 
nor are any of the legal heirs of Jagatdh&r 
and Ramsumran excluded in express terms. 
The relevant passage in the deed runs as 
follows: 

"Darin* my life time I, declarant 1, myself shall 
remain the sebait.On the death of decla¬ 

rant 1 we declarants 2 to 4, i. e., those remaining 
alive at the lime of the death of declarant 1 as well 
as in case of the death of any one of u3, his male 
heirs remaining alive at the time of the death of 
declarant 1 will in place of declarant 1 be and remain 

the sebaits.subsequently on the death of 

any sebait his male heir or heirs will one after 
another be sebaits in his place.” 

Apart from the use of the word “ male,*’ 
there is nothing, contends Mr. Das, to show 
that estates of inheritance were not contem¬ 
plated. Tho words “male heirs” should merely 
be read as declaratory of the ordinary Hindu 
law of inheritance as understood by the foun¬ 
der just as the words putra pautradi krame 
may be used to indicate an estate of inheri¬ 
tance. The words “male heirs” were used not 
with the deliberate intention of excluding any 
heire (or indeed to indicate any soparate gift 
to any heirs), but merely to emphasise that the 
estate conveyed was an estate of inheritance. 
It is pointed out that in Tagore's case 13 there 
was an exclusion of certain heirs in express 
terms. In the present case the governing in¬ 
tention of tho founder was to confer an estate 
of inheritance. 


Mr. Das relies upon a Bombay case, Dad 
bhoy Framjee Cama v. Cowasji Dorab 
Panday (47 Bom. 349), 17 which was approvi 
*j ie Privy Council (see A. I. r. 1925 p. 
306). This was a case where a lady execub 
a deed of settlement for her only son for li 
and then 'Tor his son and their male hei 
absolutely in equal shares and proportions 
tenants-in-common,” and it was held that c 
the settlor s son’s death bis three sons toe 
tho trust properties absolutely in equal shar 
as tenante-in-common. That case, however, 
not of ( much help in view of the use of tl 
word absolutely ” which was held to she 
that the doneo took an absolute estate. It w 
not the use of the words "male beire.” but tl 
•iso of the word "absolutely” which form, 
che ratio decidendi. 

There are of course in these deeds terr 
greatly restricting the rights and powers 
. the donees. They have to keep accounts, ca 
not alienate, and so on. These restricts 
however, cannot be taken as indicating , 


intention that there shall not be an estate of 
inheritance because they are limitations which 
are necessarily incidental to the estato of a 
sebait whether that sebait has a heritable 
interest or not. Mr. Das strongly relies upon 
Tripurari Pal v. Jagat Tarini Dasi (40 
i. A. 37). 18 In that case the will provided that 
the testators son, Makunda, would be sebait. 
It went on: 

"If during the minority o i the said Makunda I 
die, then my second wife, Brajamati Dasi .... will 
be sebait as his guardian .... during minority, and 
Makunda, on attaining majority, will personally 
conduct the work of the sheba. God forbid, if during 
my lifetime or after my death, the SAid Makunda 
dies, then the said Brajamati Dasi will be sebait and, 
after her death, Nistarini Dasi and Jagat Tarini 
Dasi, daughters born of the sAid Brajamati Dasi and 
of my loins, would be sebaits.” 

Makunda eventually died, leaving a widow 
and a minor son. Upon a claim by this minor 
son, the High Court held that Makunda had 
only a life interest, but the Privy Council 
construed the will as an absolute gift oi the 
sebaitship to Makunda on his attaining majo¬ 
rity, and held that it was not cut down, so 
far as they could sec, by anything that fol¬ 
lowed. Presumably they construed the words 
“God forbid, if during my lifetime or after 
my death, the said Makunda dies” as mean¬ 
ing “dies issueless,” and indeed since death is 
the inevitable end of us all the words “God 
forbid” and “if” would be out of place upon 
any other construction, Mr. Das also refers 
to the case of Bhoobnn Mohini Debya v. 
Hurrish Chunder Chowdhry (5 I. A. 138). 19 
There a Hindu granted three villages to his 
sister in tho following terms: 

“You are my 3ister: I accordingly grant you u 
talook for your support .... do you and the genera¬ 
tions boro of your womb successively enjoy the same. 
No other heir of yours shall havo right or interest.” 

The Privy Couucil held that tho doneo took 
an absolute estate, and tho expression “no 
other heir of yours shall havo right or interest” 
merely mode that estate defeasible in the event 
(which did not occur) of a failure of issue 
living at the time of his sister’s death. 

Reliance is also placed upon Eandarpa . 
viohan Gosioami v. Akshaychandra Basu (61 
Cal. 106).- 1 There there was a provision in tho 
dedication that tho sebaits should consist of the 
eldest male descendants of the donees, Mahen- 
dranath Chatterji and Harimohan Goswami, 
provided always that every future sebait of tho said 
deities shall have liko power to nominato andAppoint 
by deed or will his successor in offioe.” 

It was hold that thero was an absolute gift 
Harimohan, and his son was 
entitled to succeed to tho sebaitship as his 
heir. Their Lordships observed that where 
thero is a gift not limited in any way but 
equally capable of being construed as a gift 
for life or an absolute gift, and it is followed 
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by a general power of appointment and a gift 
over in default of appointment, the first gift 
should be treated as an absolute gift, unfess 
the whole frame of the will suggests otherwise. 

The main basis for this decision, however, 
seems to have been the general power of ap¬ 
pointment. Harimohan was competent, their 
Lordships said, under the terms of the deed 
to appoint his successor. That being -the 
position, “the deed cannot be read as providing 
for a gift over in favour of the plaintiff.” 
Their Lordships also observed (p. lie): 

"While the word ‘absolute’ itself, generally speak¬ 
ing, is sufficient tocreatean absolute estate there may 
be cases in which it does not; and words of inherit- 
ance also do not necessarily always confer such an 
estate. The question is always a question of inten¬ 
tion to be gathered from the entire contest taken 
together.” 

A case very much in point is Kumar 
Tarkeswar Roy v. Kumar Soshi Shikhare - 
swar (10 I. A. 5l). 22 A Hindu by will gave 
certain estates to his three nephews for pay¬ 
ment of the expenses of their pious acts. The 
terms of the gift provided that the nephews 
would hold possession in equal shares. They 
would have no right of alienation; but they, 
their sons, grandsons, and other descendants 
in the male line should enjoy the estate and 
perform acts of piety for the welfare of the 
family ancestors. The deed went on: 

“If any of them die without leaving a male child 
(which God forbid) then his share shall devolve on 
the surviving nephews and their male descendants, 
and not on their heirs.” 

This was a case in many respects comparable 
with the present case, but it was held by the 
Privy Council that a life estate only was 
created in favour of the three nephews. The 
attempt to create an inheritance in their 
favour failed, since to exclude females from 
the succession was to exclude the legal course 
of inheritance.. It is to be noted that it was 
the exclusion of the females that was held to 
be inconsistent with an intention to create an 
estate of inheritance. Their Lordships said : 

“to alter the words prescribing the course of succes¬ 
sion, so as to admit females, would be in effect to 
make a new will for the testator, and one which, so 
far from carrying his intentions into effect, would 
be in direct opposition to his intention, and indeed 
to his main object.” 

It is also important to notice that their 
Lordships construed the provision that the 
gift was expressed as to be receiver! for 
the defrayment of their pious acts and 
that alienation was forbidden, as indicative 
of an intention not to create an absolute 
estate. In the present case also the gift was 
for a specific pious purpose, and not primarily 
for the benefit of the donees, or any of their 
heirs. 

Sreemutty Kristoromoney Dossee v. Ma¬ 
harajah Norendra Krishna Bahadoor (16 


I. A. 29) 23 is another case of gift to certain per¬ 
sons and to the heir or heirs male of their or 
either of their bodies “in failure of which in 
trust to give the same to the son or sons of 
my said daughter/' It was held that only life 
estates were given. There is one passage in 
their Lordships’ judgment very material to 
the question under examination. It runs: 

“On whom is the conveyance to be made? None is 
directed except to the brothers in equal moieties and 
to the heir or heirs male of their or either of their 
bodies (or, in simpler words, to the brothers and 
their heirs male respectively in equal shares), on 
failure of which to the sons of the daughter. Their 
Lordships cannot see where the absolute gift of the 
property to the brothers comes in. It is given, not to 
them, but to them and their heirs male. Why should 
the words heirs male* be introduced at all, if an 
estate descendible to heirs general has previously 
been given ? The words must mean either that the 
estate of inheritance given to the brothers is a quali¬ 
fied one, or that the heirs male are to take somehow 
by way of direct gift from the testator.” 

Gopal Chunder Bose v. Kartick Chunder 
Dey (29 Cal. 71G) 2 * was a case where a Hindu 
testator, after creating an endowment, direc¬ 
ted that the sebaitship should be held by his 
wife, and after her death by his son, and after 
his death by the testator’s daughter and her 
husband and their male children successively. 
The phrase to be construed was "by my 
daughter and her husband Nundo Doolal Bose 
and their male children successively." The 
High Court held that 

“the word ‘successively’ controlled the whole gift to 
the daughter, her husband, and the male children 
and that the intention of the testator was to give 
life estates in the sebaitship to the sons of his 
daughter in succession.” 

The Privy Council accepted this interpretation 
of the will as correct. 

Gancsh Chunder Dliur v. Lai Behary 
Dhur (63 I. A. 448) 15 was a case where the 
will appointed two sons to be the sebaits, and 
directed that 

“upon the death, retirement or refusal to act of 
any of them or any of the sebaits the then next 
eldest male lineal descendant of (those two sons) 

shall act as a sebait.it being my intention 

that the eldest for the time being in the male line of 
my said two sons shall always remain as joint 
sebaits.” 

This also was a case in many respects com¬ 
parable with the present case, and it was held 
by the Privy Council that there was no sepa¬ 
rable and independent gift in favour of the 
persons who were to take respectively on the 
death of the testators son. The sons took for 
life, and on their death the succession to the 
office of sebait must devolve according to the 
ordinary Hindu law of succession. The provi¬ 
sions of the clause constituted an invalid at¬ 
tempt to lay down a line of succession which 
was not permissible under the Hindu law. 
Their Lordships further held that the inten¬ 
tion of the testator not to create an estate or 
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In my opinion, that is not indispensable if 
they are there by necessary implication. To 
say that a thing shall be all black is as good 
as to say that none of it shall be white. 

It is, in my opinion, important to notice in 
this connexion that under the deeds no emo¬ 
luments or benefits of any kind were attached 
to the office. In my considered opinion, the 
deeds should be construed as conferring estates 
for life only upon Jagatdhar and Hamsumran 
Prasad. 

I shall take next the third question I have 
enumerated, namely, that of the possibility 
of independent gift, since the considerations 
for the determination of this question are 
largely analogous to those for determining 
that of which I have just disposed, and seve¬ 
ral of the rulings referred to are equally ap¬ 
plicable upon this question. We are concern¬ 
ed only with defendant l, since before 191G 
no gift could be made by a Hindu to a per¬ 
son not in existence at the time of the gift. 
We start also with the premises that sebait- 
ship is in a sense property : Hanoliar Mu- 
kherji v. Bhupendranatk Mukherji (GO Cal. 
452,) !C and that the rules laid down in Ta¬ 
gore’s case 13 are applicable to hereditary- 
offices, such as sebaitship : [sec Gnanasam- 
banda Pandara Sannadhi v. Velu Panda- 
ram (27 l. A. 69) 27 re-nffirmed by the Privy 
Council in Ganesh Chunder Dhur v. Lai 
Behary Dhur (63 I. A. 448). 16 The view taken 
in Bimalabala Sinha v. Deb Kinkar Ghosh 
(a.i.r. 1932 Pat. 267 ) 6u cannot bo regarded as 
correct. A contrary view has been taken in 
Mt. Anuragi Kncr v. Parmanand Pathak 
(18 Pat. I7l)]. 61 

No difficulty is created by the fact that de. 

fendant l was not alive at the time of the 

first deed, since in the second deed the provi. 

sion$ with regard to the sebaitship are re- 

iterated in identical terms. The question is: 

can the statement "and subsequently on the 

death of any sebait his male heir or heirs 

will one after another bo sobaits in his place" 

be construed as a separable and independent. 

gift to defendant 1 , who was then alive? Was 

there, in short, any gift over, or was there 

merely a provision with regard to succession 

which must be rejected as repugnant to Hindu 
law? 

Once again the two principles to which 1 
have referred, namely, that the phrase must 
be read in the light of the terms of the docu¬ 
ment as a whole, and that in construing such 
a document other cases are of little help 
must be kept in mind. The passage in 
Tagore s case 13 will bo recalled : 


inheritance as defined by the ordinary law was 
at least as clear as in the Tagore case. 13 

In dealing with the construction of these 
deeds a very pertinent observation of their 
Lordships in Ganesh Chunder Dhur v. Lai 
Behary Dhur (63 I. A. 448)’ 5 must always be 
kept in mind. It is: “As is not unusual in 
such questions of construction, other cases are 
of little assistance.” One basic principle of 
'construction does appear to me to be at the 
back of them all, namely, the document must 
be read as a whole to ascertain therefrom the 
most probable intention of the founder, and 
having so ascertained it, that intention must 
be given eflect to so far as legally possible, 
and even if in doing so some of the subsidiary 
wishes of the testator must necessarily be 
Isacrificed. 

Applying this principle to the deeds with 
which we are concerned in the present case. I 
have formed the opinion, that the intention of 
the founder was not to confer estates of in- 
hentance upon the sebaits. It seems to me 
that the lady's main intention was, not to 
secure an estate of inheritance to any one, but 
to provide for the proper and continuous 
management of the endowment. She wished 
primarily to secure the spiritual benefit of the 
family ancestors, and as subsidiary to that 
purpose she provided that the male heirs of 
the sebaits should succeed to them. She pro- 

hit d m S °Kf 0C ? 8 COntiDgene y tbflt those male 
tin™ 3f?. Pr0perly observe the condi. 

L b fI* fPOintmeot. Provisions were 
“X for th ® d '9«»ssal of the sebait by the 
supervising GoSwami, and indeed in certain 

leX wh aPP0 ‘I!! n K ent ° f a ^ by the Col- 

a mei 7 7- t*™ 0 ' and not even 

a member of the founder's family. In mv 

°nx cmr rd8 "“ !i18 heirs " were ”»* *** 

™ ? °“P basise an estate of inheritance as 

optonXts £ Ir, fortifca •£ 

what wastot” providing for 

also confined thX her own death *he 
no? oT MtaC 10 males ’ theteb >' 

females but Z io =xol«do 

sssssa: 

" ** expression “estate for^hT' 
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“If, on the other hand, the gift were to a man 
and his heirs, to be selected from a line other than 
that specified by law, expressly excluding the legal 
course of inheritance, as, for instance, if an estate 
were granted to a man and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so 
forth, for ever to take as his heirs, to the exclusion 
of all other heirs, and without any of the persons so 
taking having the power to dispose of the estate 
during his lifetime; here, inasmuch as an inheritance 
so described is not legal, such a gift cannot take ef¬ 
fect except in favour of such persons as could take 
under a gift to the extent to which the gift is con¬ 
sistent with the law.It remains, however, 

to be considered whether the persons described as 
heirs in tail or heirs of inheritance not recognized 
by law, are sufficiently designated to take succes¬ 
sively by way of gift that which the will incorrectly 
assumes to give them as heirs, so that they may be 
regarded as a succession of donees for life.” 

It follows that if defendant 1 be regarded as 
sufiiciently designated, he could take as donee, 
but in applying this principle the observations 
of the Privy Council in Ganesh Chunder 
Dhur v. Lai Behary Dhur (G3 I. A. 448) 1 
cannot be ignored. That was a case where 
the provision was that upon the death of any 
sebait, the then next eldest male lineal 
descendant should act as sebait, it being the 
testator’s intention, it is said, that the eldest 
for the time being in the male line of his two 
sons should always remain as joint sebaits. 
U]X)n this the Privy Council remarked : 

“Their Lordships do not find it possible, as mat¬ 
ter of construction of the clause here in question, to 
find a separable gift in favour of the persons who 
were to take respectively on the death, retirement or 
refusal to act of Kartick and Ram. The testator 
combines the whole series of changes in the succes¬ 
sion in one sentence, ‘upon the death, retirement or 
refusal to act of any of them or any of the future 
sebaits,* and additional force is given to this obser¬ 
vation by the terms of the declaration of the testa¬ 
tor’s intention in the later part of the clause, which 
also covers the whole series of changes in the succes¬ 
sion.'* 

Kandarpamohan Goswami v. Akshaychan- 
dra Basic (GO Cal. 70G r,J and in appeal GI Cal. 
10G* il ) was a somewhat analogous case where it 
was also held that there was no gift over. 

What we have to do is to try and inter¬ 
pret the real intentions of the founder. In the 
present case taking the document as a whole 
it seems to me clear that no independent gift 
to defendant 1 was in her contemplation. I 
have already expressed the opinion that what 
she was doing was merely attempting to lay 
down a lino of succession which would secure 
in perpetuity that the sebaitship should al¬ 
ways be held by a suitable male. That being 
so, that provision must be wholly rejected. 
The lady never, I think, had in mind that 
that provision should operate as an indepen¬ 
dent gift to any one. It is significant that the 
provision is in just the sam e terms in the 

52. ('33) 20 A.I.R. 1933 Cal. 529 : 60 Cal. 70G: 14G 

I. C. 312. 


first deed as in the second, (though there 
appear some differences in the translations). 
At the time of the first deed defendant l was 
not alive. At the time of the second he was. 
If the founder had in mind any question of 
independent gift to him, she would surely 
have altered her language in the second deed 
so as to make that clear. 

Stress has been laid upon s. 15, T. P. Act.! 
In my opinion, however, this is not a case to! 
which S. 15 has any application. In order to 
apply s. 15, it must first bo held that there 
is an independent gift to a class of persons, 
but on the view I have taken there is in these 
deeds no separable gift to any class of per¬ 
sons, but only a gift to persons specifically 
named, to which is added a provision laying 
down as invalid rule of succession to those 
persons. 


I shall now deal with the remaining ques¬ 
tion which involves construing the deeds of 
endowment, namely, who were the founders? 
In my opinion, reading the deeds as a whole 
it is manifest that only Mt. Jayanti Kumri 
was the founder, and the reversioners merely 
joined in the execution of the document as 
reversioners to avoid any possibility of sub- 
sequent objection. They did not execute the 
deed as independent donors. It is true that in 
one place there is the expression “we, the de¬ 
clarants, have dedicated the properties Sfieci- 
fied and detailed in Sch. I,” but that must be 
read in the light of the document as a whole, 
and read as a whole the document, to my 
mind, shows that the reversioners joined mere¬ 


ly to show their consent. 

Actually the reversioners had no disposable 
interest vested in them of which they could 
make a gift. A reversioner has only a spes 
successionis , and not a vested interest: see 
Rangasavii Gouden v. Nachippa Goudeii 
(4G I. A. 72, 63 at p. 82). Mr. Das has attempted 
to overcome this difficulty in a most ingeni¬ 
ous manner. He has argued that the docu¬ 
ments must be construed as an alienation by 
the lady of the properties in question to the 
reversioners, thereby converting them into 
proprietors thereof and then an independent 
gift by the reversioners making them also 
founders. This argument seems to mo very 
far-fetched. In the first place, it was never the 
plaintiff's case that his father and Jagatdhar 
had executed the document as founders. The 
case made out in the plaint is that the pro¬ 
perty belonged to the lady,* and sho was the 
founder of the endowment: see paras. 8 and 9 
of the plaint. It is also significant that the 
lady made herself the first sole sebait, and it 
was only on her death that the reversione rs 

53. (’18) 5 A. I. R. 1918 P. C. 196 : 42 Mad. 523 : 
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wore to come in as sebaits. It was moreover 
the lady’s husband who has made the san- 
kalpa (resolve), which is the first step in the 
dedication. 

Mr. Das has based his theory on the legal 
fiction that when the widow disposes of the 
entire estate with the consent of the rever¬ 
sioners, that is a binding transfer of the entire 
lestate, the deed being construed as a relin- 
Iquishinent of her interest by the widow, a kind 
.of voluntary self-annihilation, coupled with a 
'transfer by the reversioners: see Nobokishore 
Sarma Roy v. Hari Nath Sarma Roy (10 
Cal. li02), 4O De£u Prosad Chowdhury v .Golap 
Bhagat (40 Cal. 721), M and Rangasami Gou- 
den v. Nachiappa Goudcn (461 A.72). 53 This 
.fiction, however, is clearly limited to the case 
of an alienation of the entire estate, as is 


|inade clear in the latter two cases. It pro 
ceeds u|>on the theory of surrender, which ii 
! turn rests on the fiction that the widow volun 
|tarily causes her own civil death; thereby i 
must be limited to au alienation of the whol. 
estate, since it is settled that the widow can 
not surrender a portion of her interest. Shi 
cannot he dead for some purposes, and alivi 
for others. Where the alienation is of a por 
tion of the estate only, as in the present case 
jit is not construed as a transfer by the rever 
sioners. The fact that the reversioners havi 
joined merely raises a presumption that th< 
.alienation was for necessity and so bindinf 
jupon the reversioners which is quite a differ 
out matter. In no circumstances by the ap 
plication of thisdoctrine could the reversioner: 
!be regarded as founders. 

Mr. Das has argued further that since th< 
defendants came in in 1920 on the basis of th< 
document, they are hound by the recitals con 
tamed in it, and so are estopped from contend 
mg that Ramsuraran and Jagatdhar are no: 

UDders. There is, however, no question o: 
estoppel in the view I take of the documem 

“ "..VS read as a whoIe ifc contain; 
no lecital that Ramsuraran and Jagatdhar an 

the founders. I am decidedly of opinion thai 

of “ ‘ he 80,0 ^ 

„iJo h mm^ main l h two < l ue9ti °ns which an 

take nZlV ? £ firSt ’ When docs revcr tei 
take place ? Is there reverter to the heirs ol 

hb death?"Mr fc D i "‘ GrGSfc of ftco - 9obait 

. ath ? Mp - s argument may he sum 

ancTfdl the 'l° WS V Sebaitshi P i9 property 
h rul ? 3 0f pr0pert y ,aw apply tc 
seba tehip except such rates as by «eS£ ol 

*riir?i a ni na n “ °* sebaitship are neces. 
arily inapplicable : Manohar Mukherji v 

Mukherii (GOCal.452). 2 <W 
(13) 40 Cal 721 : 19 I. 0.~2n. -- 


Ganesh Chnnder Dhurw Lai Behary Dhur 
(63 i.a. 448). 16 When an estate is conferred on 
two persons they take specific shares as ten¬ 
ants in common, and there is no survivorship 
between them : Jogeswar Naratn Deo v. 
Ram Chandra Dull (23 Cal. 670, 165 at p. 679), 
Ram Piari v. Krishna Piari (43 ALL. 600), 50 
Jowala Ram v. Mt. Chandan (96 I. C. 75l)‘‘ 7 
and G(>pal Chunder Bose v. Kartick Chun- 
der Deg (29 cal. 716). 21 Therefore Ramsuraran 
and Jagatdhar each took an eight annas in¬ 
terest. Each sehait has a specific interest capa¬ 
ble of being partitioned : Milta Kunth 
Audhicarry v. Neerunjun Audhicarry (14 
Beng. L. R. 166), 68 Pramatha Nath Mulltcl; 
v. Pradyumna Kumar Mullick (52I.A.245)*° 
at p. 260 ) and Manohar Mukherji v. Bhu- 
pendranath Mukherji (CO cal. 452, 26 at pages 
485 and 4Sf>). Where a life estate is created, 
there is a vested interest in reversion in the 
settlor: Rcwan Persad v. Mt. Rad ha, Beeby 
(4 M.I.A. 137) 60 and Sreemutty Knstoromoney 
Dossee v. Maharajah Norendro Krishna 
Bahadoor ( 1 G I. A. 29). 23 Therefore on the as¬ 
sumption that Jagatdhar • and Ramsuraran 
had life estates only, on the death of Jagat¬ 
dhar, his eight anna9 interest at once vested in 
the heir of the settlor, namely, Rainsumran. 
That interest was a heritable interest: Kunja 
mani Dassi v. Nikunja Biliari Das (22 
C. L. .1. 404 = 20 C. W. N. 314). 32 

This argument is ingenious, and at first 
sight plausible. Nevertheless, it is, in my opin- 
ion, fallacious. Though it is quite true that 
sebaitship has been held to lie property in 1 
many respects, yet it is unquestionably more 
than that. A sebait may not he a trustee in' 
the English sense, yet who can deny that 
though property in one sense, in another his' 
is an office of trust? The Privy Council in 
Vidya Yanilhi Thirtha v. Balusami Ayyar 
(48 I.A. 802) 20 while holding that a sebait is not : 
a trustee in the English sense of tho termj 
went on to say that in view of tho obligations' 
and duties resting on him, ho is answerable as' 
a trustee in the general sense for raal-admiJ 
nistration. 


e also get trom the same Privy Council 
case (page 310) that 

“The only law ns to (tbcscl mnhnnts and their 
functions and duties is to be found in custom and 
prnotice, which is to be proved by testimony.” 

It follows that in considering tho quo 3 tiou 

of devolution of sebaitship the law of property 

hasjitt le ap plic ation. In so far as it applies 
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at all, it is only as a result of custom and 
practice which, as I have noted, ascribes much 
weight to the wishes of the founder. 

In my view, we cannot decide when re- 
verter takes place, unless we first understand 
why it takes place. Once we know why, it is 
then comparatively simple to determine when. 
Is the reason for reverter the right of any 
person to claim the property? Is the question 
to be determined by considerations of pro- 
party law? In my opinion, it is not. In deal¬ 
ing with the question of adoption dating back, 
Mr. Das has treated us to a most interesting 
historical argument showing how far a long 
time two rival theories of adoption existed 
side by side, namely, the secular or property 
theory, and the spiritual theory, the first 
holding the validity of adoption to depend 
upon questions of the vesting of the property, 
the other holding it to depend on the spiritual 
necessity of continuing the line and perform, 
ing the spiritual obligations to the family an. 
cestors; and he showed how under the 
guidance of the Privy Council the spiritual 
theory gradually triumphed. I shall come to 
that later. I mention it now simply to say 
that just as there are two possible theories 
with regard to adoption, there are also, in my 
view, two possible theories with regard to 
sebaitship, the secular and the spiritual and, 
here again, in my opinion, where there is a 
conflict between the two, the spiritual theory 
must prevail. That is to say, the question of 
reverter must be decided upon spiritual con¬ 
siderations and not on secular considerations 
of rights of property. The primary considera- 
tion in dealing with sebaits must be the sheba 
(worship) of the deity in accordance with the 
intention of the founder, and considerations 
'of rights in property must be secondary. 

The determining factor in causing reverter 
to the heirs of the founder must, therefore, be 
the necessities of the sheba, and not any ques¬ 
tion of rights in the office regarded as pro¬ 
perty. Nothing comes back to the heirs of the 
founder in their own interest. The office re¬ 
verts, in my view, only if and when the neces¬ 
sities of the deity or the endowment require 
it; otherwise, the founder and his heirs have 
no further rights or powers. Unless, therefore, 
the necessities of the endowment require it, 
there can be no reverter. 

It is true that the reverter brings with it 
property rights, but that is only because these 
rights are inseparably connected with and in¬ 
herent in the office. It is a case, however, of 
'the rights following the office, and not of the 
office following the rights. 

Onco we decide that the cause of reverter 
lies in the necessities of the endowment, and 
not in any rights to property, it is quite easy 


to decide when it takes place. Obviously it: 
must take place, as has been repeatedly held, 
when the line of devolution of the sebaitship 
wholly fails, for, otherwise, there would be no 
means of carrying on the sheba. But, equally 
obviously, in the case of the death of a co- 
sebait there is no cause for reverter unless 
under the terms of the deed of endowment, or 
for some particular reason connected with the 
sheba, any particular number of sebaits is 
necessary. 

Let us apply these principles to the present 
case. The deed nowhere prescribes that there 
must be any particular number of sebaits, and 
there is nothing in it anywhere to suggest that 
one alone will not suffice fully to carry out 
the intentions of the founder and adequately 
to serve the interests of the deity. On the 
contrary, there are passages in the deed which 
suggest that the founder never contemplated 
any reverter upon the failure of one parti, 
cular sebait. The deed itself provides (paras. 12 
and 13) that on failure of a sebait or manag¬ 
ing sebait for certain particular reasons, such 
as, malfeasance, there will be not reverter to 
the heirs of the founder, but fresh appointment 
either by the other sebaits, or failing that by 
the supervising Goswaini, or failing him by 
the Collector. This being the case, the death 
of one co-sebait can surely form no occasion 
for reverter, for there is nothing which requires 
the services, or can invoke the dormant powers 
of the founder or his heirs. Clearly when there 
is no reversion to the heirs of the founder of 
the office itself, or the right to make a fresh 
appointment, there is nothing in the nature 
of property which they can gain by reverter 
since the emoluments and perquisites of the 
office are inseparably connected with the 
office itself. It is not out of place to notice in 
this connexion that in the deeds in the present 
case the sebaits are given no beneficial interest 
at all in the office. 

In this view of the matter it is unnecessary 
to hold whether sebaits do or do not hold as 
tenants in common, for that question becomes 
irrelevant. 

So far as I am aware, the precise question 
as to reverter upon the death of a co-sebait 
has never been the subject of judicial decision. 
I, therefore, have had to decide it in accor¬ 
dance with the principles which appear to me 
to be applicable. Nevertheless there are indi¬ 
cations in various decisions which seem to me 
to afford indications that the view I have 
taken is not incorrect. In Kokilasari Dasi 
v. Mohunt Rtidranand Goswami (5 C. L. J. 
527 ) 01 it was held that where the administra¬ 
tion of an endowment is vested i n several 

61. (’07) 5 C. L. J. 527. 
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trustees, they all form, as it were, but one 
collective trustee and they must exercise the 
{lowers of their office in their joint capacity, a 
principle which was re affirmed in Narcndra 
Nath Kumar v. Atul Chandra Banerjee 
(27 C. L. J. 605) :,n and by the Privy Council in 
Baraboni Coal Concern, Limited v. GokuL 
a nan da Mohanta Thakur (61 I. A. 35) J 31 
Their interest and authority being equal and 
undivided, they cannot act separately, but all 
must joiu. Upon the death of one of several 
joint trustees, the validity of the exercise of 
the trust powers by the survivors depends 
upon the nature of such powers; if these 
/>owers are coupled with an interest or are an¬ 
nexed to the office of the trustee, they will 
pass with the trust to the survivors and cau 
1* exercised by them (the word ‘trustee* is of 
course here used in the general sense). 

In Sital Das Babaji v. Protap Chandra 
Sanaa (li C.L.J. 2) 02 there occurs the follow¬ 
ing passage: 

It is difficult to appreciate how it can be seriously 
contended that they (the representatives of the 
lounder) have no right to intervene when it is found 
that the succession to the office of trustee has wholly 
tailed and the properties have passed into the hands 
of a trespasser who sets up a fictitious claim to the 
office of mobunt-It is impossible, in our opi¬ 

nion, to support the view that the founder who fur¬ 
nishes the original endowment has no concern when 
he finds that by reason of the failure of the succes¬ 
sion to the office of trustee, the whole object of the 
endowment is jeopardised.” 

Their Lordships were here dealing with the 
case of reverter upon complete failure of the 
lino of sebaits, but it is surely clear that it is 
the spiritual theory upon which they have 
based their view, and not the secular. 

rtS,l ?<a P^ at . ta v - Sirinivasa Shambaau 
(3-I.C.97) is an interesting case. The manage- 
ment of a temple was vested in five trustees. 
Where one had resigned it was held that there 
being no contrary declaration in the instru¬ 
ment of trust, the trust property passed to the 
others, and a suit instituted by the remaining 

‘ZJZ ““ bIe - 8 tail “ ri y. where a 
second of the trustees died in the course of 

the suit i was held that it could be validly 

didi, by *u he otherthre e. Their Lordships 
‘ r ^ fche view that the heirs of the foun- 

made not applicable, yet the principle of s 7 1 

s=iwss-ririSS 

otherwise, could be applied i„ deciding™ 

62. (-10) 11 C. L. J. 2 : 8To~40S--- 

63- U7) 4 A.I.R. 1917 Mad. 730 ?B2 I. 0. 97 


case. It was perhaps unnecessary to apply 
s. 76, yet the fact that they did so indicates 
the point of view from which their Lordships 
were regarding the matter. 

In Boidyo Gauranga Sahu v. Sudevi 
Mata (40 Had. 612 ), 04 a Full Bench case of the 
Madras High Court, we find clear indications 
of the basis of the doctrine of reverter. Thus 
Wallis C. J. observes (p. 618 ) : 

“The institution of hereditary trusteeship is held 
to rest on the intention of the donor cither expressed 
in the instrument of trust or to bo presumed from 
usage and the doctrine of reverter to the heirs of the 
donor on failure of the line of devolution prescribed 
by him must also, it seems to me, rest on his pre¬ 
sumed intention.” 

Srinivasa Ayyangar J. (page 624) refers to 
Mt. Jai Ban si Kumcar v. Chattardhari 
Singh (5 Beng. L. R. 181), 65 the case in which 
the doctrine of reverter was first formulated, 
and notes that the learned Judges did not 
treat it as one based on Hindu law or usage, 
hut said that as one of the provisions of the 
trust, that which related to the management, 
failed, and as the idol cannot manage the 
property, the managership must revert to the 
heirs of the person who endowed the property. 
His Lordship was dissenting from the view 
expressed, but that is immaterial. The poiut 
is that in the case in which the doctrine was 
first formulated, it was formulated upon 
what I have called the spiritual basis, that is 
to say, service of the interest of the idol. 

In Kunjamani Dassi v. Nikunja Bihari 
Das (20 c.W.N. 314)* 3 the learned Judges who 
decided that case observed that 
“tbe principle of vested interest while the actual 
enjoyment of the expected interest is postponed till 
the termination of the life estate has no applicition 
to cases of sebaitship. That a sebait holds his office 
for life does not signify that bo has a life interest in 
the office with the remainder presently vested in the 

’ rr ' , Th , ep0S i ti< ? n of a “bait is analogous 
to that of a Hindu female in possession of the estate 

of tbo last full owner rather than to that of the 
holder of a life estate,” 

1 Mr ‘ Das ' s tot contention, 

namely, that adoption dates back not only to 
enable an adopted son to succeed lineally bv 
divesting other persons, but also collaterally • 
adoption dates back both for lineal succession 
and for collateral succession, because the 
position of an adopted son is for all purposes 

f h6 T 9 RS that ° f a natuml 8011 

(subject to certain exceptions recognized in 
Hindu law with which we are not concerned- 

Sn e \ a , mple - that he 13 postponed to a natural 
son afterwards born, and he cannot marry 

tokL th n R a famil f y); SinCe tho ad °I >tcd 600 
takes the position of a natural son for all 

purposes the only question that arises is os to 

6 .^TT^TT-T^ —° pti0P: ° QCe the adn P- 

« la! 13,8: <• «5rar= 

65. (70) 8 Bong L, R, 181 , 
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tion is held valid, devolution of property, 
which is only a secondary consideration, fol¬ 
lows as a matter of course. 

How is the limitation of the right of a widow 
to adopt to be fixed? Mr. Das points out that 
two contending theories are manifest in the 
line of decisions: the property or secular 
theory of adoption and the spiritual theory. 
The first says the limit of the power is the 
vesting of the property in some one other 
than the widow, because under Hindu law 
when property has once vested, it cannot be 
divested. The other says that the limit is not 
to be fixed by any question of vesting or 
divesting the property, and arises only when 
the possibility or necessity of conferring spiri¬ 
tual benefit no longer arises. 

Mr. Das, as I have already indicated has 
presented a most interesting historical argu¬ 
ment upon this point, showing how the influ. 
ence of the rival theories has been apparent 
in the decisions of the Indian Courts, and 
how the Privy Council has consistently set its 
face against the property theory, until it no 
longer survives anywhere, except in Bombay, 
where it still maintains a precarious existence, 
probably owing to the fact that in Bombay a 
widow can adopt without any sanction, and 
consequently widow adoption is very preva¬ 
lent. 


Mr. Das contends that the property theory 
resulted from a misunderstanding by the 
Indian Courts of Bhoobun Moyce Debia v. 
Ram Kisliore (10 M. I. A. 279). 60 Bhoobun 
Moyee's case 88 was decided in 1865. The Privy 
Council had actually knocked the bottom of 
the property theory in Sri Raghunadha v. 
Sri Brozo Khshoro (3 I. A. 154) 39 as early as 
1876; yet still the Calcutta High Court clung 
on to that theory, as is manifest from Rally 
Prosonno Ghose v. Gokool Chunder Miller 
(2 Cal. 295), 07 Puddo Kumaree Debee v. Jug- 
gut Kishore Acharjee (5 cal. 615) 8M and Nil- 
comul Lahun v. Jotendro Mohun Lahuri 
(7 cal. 178) .° 9 Pudoo Kumaree Debee's case 6 * 
came before the Privy Council (see 8 1 .A. 229), 70 


and their Lordships pointed out that Bhoobun 
Moyee's case 66 had not actually been decided 
upon the property theory. The Privy Council 
had not held that the adoption was valid but 
incompetent to divest the property, but had 
rather held that the adoption was invalid since 
the widow’s power of adoption was at an end. 

Ever since then the Privy Council has con¬ 
sistently taken the view that the right of a 
widow to adopt has got nothin g to do wijh 

66. (1863-66) 10 U. I. A. 279 (P.C.). 

67. (’76) 2 Cal. 295. 

68. (’80) 5 Cal. 615. 

70* (’82) 8 Cal. 302 : 8 I. A. 229: 4 Sar. 285 (P.C.), 
I’adma Kumari Debi v. The Court of Wards. 


considerations of property, but is based on 
spiritual grounds. 

Mr. Das has dealt with the relevant deci¬ 
sions in detail. It is not necessary to deal 
with his analysis in equal detail hero, but re¬ 
ference may usefully be made to certain points. 
In Brozo Kishoro's case (3 I. A. 154) 39 it was 
definitely held that it was not necessary that 
property should vest in the widow in order 
that adoption by her should be valid. Their 
Lordships refer to a dictum of Hollowway J. 
in 1864 in Collector of Madura v. Mulhu. 
Ramaliuga (2 M. H. C. R. 206, 71 at p. 229) — 
the spiritual criterion is the essential thing, 
and the consequent devolution of property a 
mere accessory to it. I should like here to 
notice, however, a passage in their Lordships’ 
judgment at page 193 : 

“It maybe tbc duty of a Court of Justice adminis¬ 
tering the Hindu law to consider the religious duty 
of adopting a sou as the essential foundation of the 
law of adoption; and the effect of an adoption upon 
the devolution of property ns a mere legal conse¬ 
quence. But it is impossible not to see that there are 
grave social objections to make the succession to pro¬ 
perty—and it maybe in the case of collateral succes¬ 
sion, ns in the present instance, the rights of parties 
in actual possession—dependent on the caprice of a 
woman, subject to all the pernicious influences which 
interested advisers are too apt in India to exert over 
women possessed of, or capable of exercising dominion 
over property. It seems, therefore, to be the duty of 
the Courts to keep the power strictly within the 
limits which the law has assigned to it.” 

In Pudma Coomari Debt’s case (8 I. A. 
229) 70 the Privy Council definitely affirmed 
the right of the adopted son to succeed col¬ 
laterally. Nilcomul’s case (7 Cal. 178) CU came 
before the Privy Council in 1885 (see 12 I. A. 
137), 35 and there their Lordshqw definitely 
laid down that according to the Hindu law 
an adoption after the death of a collateral 
does not entitle an adopted son to come in as 
heir to the collateral. This is the case which 
more than any other seems to stand right in 
the way of Mr. Das’s argument, and I shall 


•evert to it later. 

In 1867 came the case of Thayammal v. 
7enkalarama Aiyan (14 I. A. 67) 72 where it 
vas again pointed out that Bhoobun Moyee's 
:ase 66 had been misunderstood, and their Lord- 
ihips proceeded to hold that when the estate 
md vested in the son’s widow, the mother’s 
jower of adoption was at an end. That was 
lot based on any question of vesting or divest- 
ng of property, but on the passing on of the 
ipiritual obligation to the son’s widow. 

The same principle is adopted in 1889 in 
Varachurn Chatterji v. Suresh Chunder 
Hookerji (161. A.166). 73 The spiritual criterion 
vas again adopted by the Privy Councdjn 

!3. (’89) 17 Cal. 122: 16 I.A. 166: 5 Sar. 379(P.C.). 
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Verabhai Ajubhai v. Bat Hiraba (30 I. A. 
234), 71 Kannepalli Surya Narayana v. 
Pucha Venkata Iiamana (33 LA. 145)' J and 
Bachoo Uurkisondas v. Mankorbai (34 I. A. 
107). 76 In 1918 came a very important case, 
Madatia Mohana Deo v. Purushothama 
Deo (45 r. A. 15G). 37 There the widow’s autho- 
rity was held to have ceased when a son she 
had previously adopted died after attaining 
full legal capacity to continue the line, either 
by the birth of a natural born son or by the 
adoption to him of a son by bis own widow. 
In this case it is first pointed out how the 
difficulty regarding vesting and divesting of 
property is overcome, namely, that when there 
is an authority to adopt in the widow anyone 
who takes the estate succeeds only provi. 
sionally and subject to defeasance by the 
emergence of a male heir upon adoption. 


Next comes the case of Pratapsing Shiv, 
sing v. Agar singji (4GI. A.97) 38 where it is ex¬ 
pressly stated that a Hindu widow can exorcise 
a power to adopt which is vested in her so long 
as the power is not extinguished or exhausted, 
oven although her husband’s estate is not vest¬ 
ed in her. That an adopted son becomes for 
all purposes a son of his father and that his 
rights, unless curtailed by express texts, are 
in every respect the same as those of a natural 
born son. An adopted son is the continuator 
of his adoptive father’s line exactly as an 
aurasa son, and an adoption, so far as the 
continuity of the line is concerned, has a re¬ 
trospective effect. Whenever an adoption may 
be made there is no hiatus in the continuity 
of the line. In fact, the Hindu lawyers do not 
regard the male line to be extinct or a Hindu 
to have died without male issue until the death 
of the widow renders the continuation of the 
line by adoption impossible. 

In 1933 came Amarendra's case (GO I. A. 
242), the case relied upon by the Subordinate 
Judge and the case mainly relied upon by 

: r ; , ; ^ is important to appreciate the 
tacts of that case, and the following genealogy 
13 of assistance in doing so : 

KRISHNA CHANDRA 
_ I 


Raja Kishori 
I 

Raja Ragbunath 

Raja Brajendra= 
Rani Indumati 

_ I 


Modan Singl 
Clientarmon 
Banamalai 


I 


Raja Bibhudendra 
The estate was an 

l*- (’03) 27 Bom. 492 

75. *08) 29 Mad. 382 

76. 007) 31 Bom. 373 


» 

I 


Amarondra (adopted). 
impartible one, and fc 

TIo i. A. 234 (P.O.). 

: S3 I. A. 145 (P.O.). 

: 34 I. A. 107 (P.C.), 


custom of the family females were excluded 
from inheriting. Raja Brajendra left a will 
giving his widow. Rani Indumati, authority 
to adopt. On his death in 1903, Brajendra 
was succeeded by his son, Bibhudendra. This 
Bibhudendra died in 1922 unmarried at the 
age of twenty years and six months. A week 
later, his mother, Rani Indumati, adopted 
Amarendia. Now, on the death of Bibhudendra 
the estate had at once vested in a cousin, Buna- 
malai; since the widow herself could not inherit. 
The Privy Council held that the adoption of 
Amarendra was valid, which comes to this, that 
Anmrendra was entitled to succeed his de¬ 
ceased brother, a collateral, by divesting his 
cousin, another collateral. 

At first sight this case appears to bo directly 
in point and to bo Privy Council authority 
for the proposition that an adoption will take 
retrospective effect so as to enable the adopt¬ 
ed son to succeed collaterally. Moreover, their 
Lordships proceeded ui>on the basis that Bana¬ 
malai was a separated sapinda and claimed 
strictly by inheritance, and in the course of 
their jiulgmeut they made a number of im- 
porfcaut observations. They said that 

“ihe foundation of the Brakmmical doctrine of 
adoption is the duty which every Hindu owes to hi* 
ancesiors to provide for tho continuance of tho line 
and the solemnization of tho necessary rites. And it 
may well bo that if this duty has been pas*od on to 
a new generation, capable itself of the continuance, 
the father's duty has been performed and the moans 
provided by him for its fulfilment spent : tho ‘debt’ 
ho owed is discharged, and it is upon the new gene¬ 
ration that the duty is now cast." 

They said : 

"It can hardly be doubted that iu this doctrine 
the devolution of property, though recognized as tho 
inherent right of the son, is altogether a secondary 
consideration ,** 

and they quoted from Brozo Eishoro's case 30 
"a distinction which is founded on tho nature of 
property seems to belong to the law of property,and 

to militate against the principle.that tho 

validity of an adoption is to bo determined by spiri¬ 
tual rather than temporal considerations ; that the 
substitution of a son of tho deceased for spiritual 
reasons is the essence of the thing, and tho conse¬ 
quent devolution of property a mere accessory to 

They then go on to say that though there 
may be no doubt as to the correctness of this 
doctrine, 

•‘there must bo some limit to its exercise, or at all 
events some conditions in which it would bo either 
contrary to tho spirit of the Hindu doctrine to ad¬ 
mit its continuance, or inequitable in tho faco of 
other rights to allow it to take oflect." 

Their Lordships comment on the faot that, 
as was stated by a learned Hindu Judge in 
190 ^, 

‘‘the whole current of recent decisions has boon to 
base this limitation solely on tho question whether 
the widow s act of adoption derogated from her own 
rights or tho vested rights of others,” 
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yet, they say, it was never so laid down by 
the Board in precise terms. Their Lordships 
referred to the case of Pratapsing Shiv - 
sing v. Agar sing ji (4G I. A. 97), 3 - and 
noticed that the point of view of the High 
Court in that case was that the land having 
once vested in some one else, the adopted son 
could not divest it. “If this view,” said their 
Lordships, 

“had been accepted by the Board, it might well 
have been decisive in favour of the present respon¬ 
dents on their first line of argument. But it was not 
accepted, and their Lordships think that it must be 
regarded as decisive the other way. Notwithstanding 
that the property had vested in the respondent, the 
adoption was held to be good, and the suit was dis¬ 
missed." 

Finally they held upon the spiritual doctrine 
that since the natural son had left no son to 
continue the line nor a widow to provide its 
continuance by an adoption, the mother’s 
I>ower of adoption still existed and the adop- 
tion was valid. 

The fact that the adoption so held to be 
valid had a retrospective effect so as to 
enable Amarendra to divest Banamalai was 
lierhaps not expressly stated in Amarendra's 
case? though the case proceeded upon that 
basis. But in 1935 came Vijaysingji’s case 
(62 1 A. 161) 30 where Amarendra's case 1 was 
followed, and an adopted son was allowed to 
succeed to his brother by divesting his uncle, 
and here their Lordships expressly said that 
the adoption having undoubtedly served the 
purpose of continuing the line, it could not be 
impeached simply because it would defeat the 
estate which had vested in some other person. 

These cases undoubtedly present at first 
sight the appearance of fully supporting Mr. 
Das's contention. But besides the formidable 
obstacle in his way presented by Nilcomul's 
case (12 I. A. 137), 35 Mr. Das has had to face 
the fact that Amarendra's case 1 has been 
construed by a Full Bench of the Bombay 
High Court in a manner which militates 
against his argument. The case I refer to is 
Balu Sakharam v. Lahoo Sambhaji (I.L.R. 
1937 Bom. 503.) 77 In this case an attempt has 
been made to distinguish Amarendra’s case 1 
on the ground that while the adoption might 
lie valid, it might not have the effect of divest¬ 
ing the property from the heir of the last 
surviving coparcener other than the widow. 
Their Lordship held that where an adoption 
takes place after the termination of the co¬ 
parcenary by the death,actually or fictionally, 
of the last surviving coparcener, the adop¬ 
tion by a widow of a predeceased coparcener 
has not the effect of reviving the coparcen¬ 
ary, and does not divest pro perty from the 

77. (‘37) 24 A. I. R. 1937 Bom. 279 : I.L.R. (1937) 
Bom. 508 : 170 I. C. 393 (F.B.). 


heir of the last 6uviving coparcener (other 
than the widow). 

The learned Chief Justice observes : 

“If it be held that the effect of a valid adoption 
by a widow is generally to divest in favour of the 
adopted son estates which have become vested in or 
through an heir of the last holder, it must mean 
that so long as the possibility of ad >ption exists, no 
one can safely deal with property the title to which 
may be affected by such adoption." 

The view of the Bombay High Court in 
this ease is based on an old Bombay decision 
of 1890, Chandra v. Gojarabai (14 Bom. 
4G3), 7 ^ and the learned Chief Justice was of 
opinion that that decision had never been 
overruled so far as it decided the effect of the 
adoption upon the vesting of property. In 

dealing with Amarendra s case 1 he observes: 

“Chandra's case (14 Bom. 463j 78 was not men¬ 
tioned, and I see nothing in the judgment of the 
Board to suggest that they disapproved of the rea¬ 
soning upon which that case was based so far as it 
relates to the vesting or divesting of property.*’ 

It is true that Chandra's case 78 was not 
expressly mentioned. Nevertheless it must, in 
my view, be taken to have been overruled,, 
for a later Bombay case, Bhimbai v. Tay- 
appa (37 Bom. 598) 7! ' was expressly based on 
Chandra’s case, 78 and in regard to Bhimbai 
v. Tay appa 19 their Lordships observe : 

“Unless there is something in the nature of watan 
property which makes the decision in Pratapsing's 
case 33 inapplicable, their Lordships think that this 
case can no longer be regarded as authoritative.” 

It is, in my view, impossible to hold that in 
Amarendra's case 1 the Privy Council simply 
meant to lay down that the adoption was 
valid, and not that the adopted son would 
divest his cousin Banamalai. It is really not a 
question of divesting, for, to revert to what 
Lord Haldane said: “the property has been 
taken only provisionally and subject to defeas¬ 
ance by the adopted son." 

In the Bombay case an attempt has been 
made to distinguish Amarendra 1 and Vija- 
yasingji's 38 cases on another ground, namely, 
that in those two cases there was a coparce¬ 
nary though of a peculiar nature, since an 
impartible zamindari has been held to be a 
coparcenary though of a special character. 
But, as I have already noticed in Amarcn- 
dra's case} the Privy Council expressly pro¬ 
ceeded upon the assumption that there was 
no coparcenary and Banamalai had succeeded 
as a seperatad sapinda by inheritance. Apart 
from that, in Baja Bama Bao v. Baja of 
Pittapur (45 I. A. 148) 80 the Privy Council has 
said : "An impartible zamindari is the crea¬ 
ture of custom; it is of its essence that no 
coparcenary in it exists."_ 


78. (’90) 14 Bom. 463. 

79. (‘131 37 Bom. 598 : 21 I. 0.107. 

80. ('18) 5 A.I.R. 1918 P. C. 81 : 41 Mad. 778 . 40 

I. A. 148 : 47 I. C. 354 (P.C.). 
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The learned Chief Justice of the Bombay 
High Court in speaking of Amarendra's 
case 1 and V ijaysingjt s case™ goes on to say: 
“The effect of the decisions is to show that in a 
coparcenary of that nature adoption in the Line of 
the elder son will divest the property from the line 
of the younger son, although the latter did not take 
by survivorship. But we have been referred to no 
case in the Privy Council, and the learned advocates 
in this case, to whoso industry we are much in¬ 
debted, have told us that they know of no case, in 
which the adoption took place after the termination 
of the coparcenary. There appears to be no autho¬ 
rity in the Privy Council directly holding that after 
the determination of the coparcenary by the death 
of the last coparcener a subsequent adoption by the 
widow of a deceased coparcener will vest the copar¬ 
cenary property in the adopted son to the exclusion 
of the heir of the last holder, other than the widow 
herself. 1 * 

In my opinion, that is to take too narrow 
a view of the effect of the decisions of the 
Privy Council in the cases referred to. Hav¬ 
ing regard to the weight which must be at- 
tached to the decision of the Full Bench 
presided over by the Chief Justice, I say this 
with considerable diffidence, but I am streng¬ 
thened in my view by a decision of the Nagpur 
High Court in which this Full Bench case has 
also been considered. I refer to Mt. Drau- 
padi v. Vikram Krishna Mali (A. i.r. 1938 
Nag. 423). 81 In that case the learned Chief 


Justice of the Nagpur High Court in speaking 
of this Bombay Full Bench decision observe; 
that in that case the learned Judges regardec 
the question from the point of view whethei 
the effect of Amarendra's case 1 and Vijay. 
singji’s case 36 was to overrule the dictum ir 
Ghandra’s case 18 that the adoption could no: 
divest the estate of one on whom the propertj 
had devolved by inheritance from a linea 
heir of the husband. He noticed the majoritj 
view that the adoption was valid but coulc 
not divest and the minority view that the ad 
option itself was invalid both for spiritual anc 
secular purposes, and proceeds: 

“With doe respect, it may be observed that oithei 
view discards the ancient texts whioh sustain th« 
principle laid down by tbe Privy Council.” 

The judgment proceeds: “ The question is £ 
complex one but the answer is unmistakably 
traceable in the two Privy Council decisions.' 
With respect I agree with that observatior 
and, in my opinion, Mr. Das has successfully 
overcome the obstacle presented by Babl 

Sm^ M8)™ V ' La1lC ° Sambha ^ l LL - R * (1937! 


There remains, however, the other obst: 
that provided by NilcomuVs case (12 ] 
137) where the Privy Council held in exr 
terms that according to Hindu law an * 
tion after the death of a collateral does 
entitle a nadopted son to come in as hei 
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the collateral. Mr. Das attempts to distinguish 
this case on the ground that the adopted boy 
had not been born at the time when the suc¬ 
cession opened, so that the boy could never in 
the course of nature have become the heir of 
the estate. In my opinion, however, the case 
cannot be distinguished upon that ground. 
That was one of tho factors taken into consi¬ 
deration no doubt, but, in my view, Sir Bar¬ 
nes Peacock could not have been referring to 
that circumstance alone when he said: 

“According to tbe law as laid down in the decided 
cases, an adoption after the death of a collateral does 
not entitle tho adopted son to come in as heir of the 
collateral.” 

Some other distinction must be sought upon 
which this case can be reconciled with Amar. 
endra's case 1 and Vijaysingji's case. 35 That 
distinction can, in my opinion, be found. It 
is a distinction for which we are indebted to 
Sir Manmatha Nath Mukherji. It is this, that 
in Amarendra’s cose 1 and Vijaisingji's 
case 30 their Lordships were dealing with and 
considering only the effect of the adoption 
with regard to the family property, that is to 
say, the estate of the father. The question of 
whether the adoption would date back as re¬ 
gards succession to the property of other per¬ 
sons altogether was not before their Lordships 
and was not considered by them. What they 
held merely was that the adopted son would 
by legal fiction date back as the son of his 
father so as to secure the continuity of the 
line. It would be quite a different thin g to 
say, (and in my view their Lordships never 
contemplated that it should be said) that the 
adopted boy will date back not only as his 
father's son but as second cousin or grand¬ 
nephew to some other person. The fiction of 
dating back is only for the purpose of conti- 
nuing the line and conferring spiritual bonefit 
upon the father and to a lesser extent upon 
the family ancestors. It is not a fiction which 
it is either necessary or desirable to adopt for 
all purposes. The son becomes a son for all 
purposes, and as such can inherit the property 
of collaterals no doubt. But the question of 
what he becomes is distinct from the question 
of when he becomes it. It is only by fiotion 
that the hoy can bB said to have become a son 
at a date prior to his actual adoption. Having 
dated back by fiction for the purpose of con¬ 
tinuing the line and conferring the spiritual 
benefit, the son takes in return the property 
which his father was possessed of at the time 
of his death, and, if that property has in the 
meanwhile passed to some one else by inherit- 
ance, he will necessarily divest that person. 
If the property has in the meanwhile passed 
to some one who has in turn been succeeded 
by some one else, that third person will also 


258 Patna 


B. K. Sen y. Rajeshwari Prasad (Agarwala J.) &.LB. 


be divested, because any one who takes the 
property of the father takes it provisionally 
and subject to the risk of defeasance should 
adoption take place. The important point is 
that the son takes this property as the son of 
his father, and not because he may also 
happen to be the collateral heir of the second 
last holder. 

The spiritual theory must unquestionably 
prevail, but what does that doctrine actually 
involve? It involves that the adopted son 
dates back as a son to his father. By that 
limited fiction he can satisfy all the spiritual 
purposes of a son, and so upon the spiritual 
theory there is no warrant for extending the 
fiction to make him date back as the relative 
of some other person. He can satisfy all the 
spiritual purposes of a son without that exten¬ 
sion of the fiction, and, on the other hand, he 
would confer no spiritual benefit on the col¬ 
lateral relatives by dating back. 

It is to be noticed that this doctrine is 
founded purely upon the spiritual theory of 
adoption, and has nothing to do with any 
question of vesting or divesting of property 
except incidentally. 


ing succession are invalid, and there is no 
independent gift. 

Lastly, the plaintiff cannot take as heir of 
the founder. It may be that there was reverter 
to the heirs of the founder upon Ramsumran’s 
death in 1924 if the defendants had not come 
in validly on the death of their father in 1920, 
but that reverter in 1924, if it took place, 
cannot avail the plaintiff, for his adoption 
will not date back so as to enable him to 
succeed to the estate of the founder, a col¬ 
lateral, by divesting the defendants in whom 
it must in any case have validly vested in 
1924. 

In the view which I have taken the plain¬ 
tiff must fail. I, therefore, agree with my 
learned brother that the appeal must be al. 
lowed, and the suit must be dismissed. As, 
however, the appellants occupied half the time 
of the Court in arguing a question namely, 
the validity of the adoption, in regard to 
which the finding is against them, I consider 
that each party should bear its own costs. 

G.N. Appeal allowed. 
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If this distinction be borne in mind and the 
fiction of dating back be limited to dating 
back in the direct line as a son, then the 
cases of Amarendra 1 and Vijaysbigji 36 are 
easily reconciled with that of Nilcomul. 36 
The latter was a case of true collateral suc¬ 
cession. The two former cases, however, were 
cases where the adoptive boy succeeded to his 
father's estate, though he might have taken 
it in succession to his brother. 

The five questions which I have formulated 
have now been answered. Jagatdhar and 
Ramsumran took life estates. Reverter does 
not take place upon the death of one of several 
co-sebaits. Upon the terms of the deed there 
was no independent gift to any one other than 
the persons specifically named. Musammat 
Jayanti Kumri was the sole founder, and, 
lastly, adoption would not operate retrospec¬ 
tively so as to enable the adopted son to 
inherit collaterally by divesting the property 
unless that property is the estate of his own 
father. It is now necessary to apply all this 
to the determination of the case. The plaintiff 
plainly cannot succeed as heir of his father, 
since his father had no heritable interest in 
his own share. As for Jagatdhar’s share, that 
never passed to Ramsumran, because on 
Jagatdhar’s death there was no reverter to the 
heirs of the founder. Moreover, no claim was 
made in the plaint to the interest of Jagatdhar 
in the hands of Ramsumran. 

The plaintiff also cannot take under the 
lerms of the deed, since the provisions regard¬ 
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v. 


Babu Rajeshwari Prasad — 

Opposite Party. 

Criminal Revn. No. 1085 of 1944, Decided on 19tb 
December 1944, against order of Addl. Diat. Magis¬ 
trate, Patna, D/- 26th June 1944. 

Penal Code (1860), S. 161—Demand of invest¬ 
ment in war loan for forwarding application for 
renewal held amounted to offence under S. 161. 

It was the official duty of the Arms Act Clerk to 
put up to the Sub-divisional Officer the application 
which any licensee made for renewal of the lioence 
for his gun; as a condition to the performance of that 
duty the Arms Act Clerk demanded that the licensee 
should invest Rs. 100 in war loan : 

Held that the demand of the Arms Act Clerk 
amounted to an attempt to obtain a gratification 
not for himself but for his employers as a reward for 
doing his official duty to forward the licensee s ap¬ 
plication for renewal of his licence to the Sub-divisi- 
onal Officer, and therefore, constituted an ofience 
under S. 161: 21 Bom. 617 and ( 23) 10 A.I.R. 1923 
Bom. 44, Ref. tP 960 C 1. 2J 

Klialecl Ahmad — for Petitioner. 

n***4mi _fnr Onnoaite Partv. 


Agarwala J. — The facts relevant for 
consideration of the question raised in this 
petition are set out in the petition itself, of 
which notice has been given to the District 
Magistrate, and which have not been contro¬ 
verted. Since 1937 the petitioner has been the 
possessor of a double-barrelled breach-loading 
gun which he holds under a licence issued by 
the District Magistrate under the Arms Act. 
On 3rd January 1944, he made an application 


1945 


B. K. Sen v. Rajeshwari Prasad (Agarwala J.) 


Patna 259 


for the reuewal of his licence, tendering the 
requisite fee. According to the practice which 
appears to prevail, the application was presen¬ 
ted to an officer called the Arms Act Clerk, 
whose duty it was to place it before the Sub- 
divisional Officer. The practice is for the latter 
to sign the licence in token of its renewal on 
behalf of the District Magistrate. Nothing 
having been heard of this application for a 
a week, on 10th January the petitioner’s clerk 
made an enquiry about it and was then told 
by the Arms Act Clerk Rajeshwari Prasad that 
the licence would not be renewed unless the 
petitioner invested Rs. 100 in War Bonds. 
Having been informed of this, the petitioner 
himself visited the Arms Act Clerk on the fol¬ 
lowing day. He was then informed by Raje¬ 
shwari Prasad that the licence would not be 
renewed unless Rs. 100 was invested in a War 
Bond, and that he would not forward the ap. 
plication to the Sub-divisional Officer until this 
was done. Thereafter the petitioner wrote out 
a petition of complaint setting out the facts 
stated above and alleging that they constitut¬ 
ed an offence under s. 161 and s. 384 read with 
s. 511, Penal Code. As the Magistrate had by 
then left his Court, this could not be presented 
until the following morning. 

On the next morning the complaint was filed, 
and it was the duty of the Sub.divisional Mag- 
istrato under S. 200 , Penal Code, at once to 
examine the complainant on solemn affirma- 
tion. This was not done. The petitioner was 
informed that the complaint could not be 
dealt with that day as it was a day on which 
the Magistrate was engaged in revenue matters 
On the following morning, that is to say, on 
13th January, the petitioner again appeared 
before the Sub-divisional Magistrate, When he 
mentioned his complaint ho was told that a 
counter case had been lodged by the Arms Act 
Clerk, and that in the latter’s absence the 
petitioner s complaint could not be taken up 
He was told to come back at l o’clock. At 
J, 001 ?* ^returned to the Sub.divisional 
Magistrate s Court, but the Magistrate himself 
did not do so Nor was the petitioner apprised 
of what the Magistrate proposed to do in the 
matter of his complaint. On the following 
morning the petitioner’s mukhtar mentioned 

toatT m ^ The »ot state 

8tete th e at m h? T* 5 “ fonned - b ut it does 
state that he was not told that any order had 

been made on the petitioner’s complaint On 

«» He orimtaTcCta'«« 
closed and on the 17th the petitioner learnt 

by 1 CT an 0rd6rhad been made 
pLS pUrporti£, g to have been 

Cs: JaDUftry - That 0rder is as 

“No demand (if any demand wa3 reaUy made) 


should have been made from a lawyer after protest. 
As, however, I am not proceeding further with the 
case I am not giving any tinding as to whether the 
demand was made or not. The complaint is not 
pressed. Therefore, file." 

A perusal of the order discloses peculiarities. 
The Magistrate was apparently of the opinion 
that a demand of the nature complained of 
would provide no grievance to anybody but a 
lawyer, and not even to a lawyer unless he 
had protested. Although it is clear from the 
conduct of the petitioner all through that he 
was anxious to have his complaint dealt with, 
he is recorded as not pressing it. As the learned 
Additional District Magistrate subsequently 
ix>inted out, there is nothing on the record of 
this cose to suggest that the petitioner at any 
time abandoned his intention of pressing the 
complaint. Furthermore, the Magistrate who 
made the order himself seems to be well aware 
of this, for, instead of dismissing it, he merely 
decided it to be 'filed.' Lastly, I have the 
gravest doubt whether this order was ever 
made on the 13th at all. If it was, I should 
have expected the petitioner’s mukhtar to be 
informed of this when he mentioned the case 
in Court on the 14th. However, the petitioner 
filed a fresh complaint in the Court of the 
District Magistrate on the 18 th. The District 
Magistrate sent the complaint and the com. 
plainant to Mr. Bilgrami, another Magistrate, 
for the complainant’s statement to bo recorded 
on solemn affirmation. Mr. Bilgrami was not 
empowered to take cognizance of the case, but 
he recorded the complainant’s statement on 
solemn affirmation and sent it with the com¬ 
plaint to the District Magistrate. The latter 
then ordered the complaint to be treated as an 
application under s. 436, Criminal P. C., that 
is to say, as an application for further enquiry 
into the original complaint. 

On 3rd February, the petitioner filed a fresh 
petition pointing out that he hod not asked 
for a further enquiry into the original com. 
plaint, and that he had made a further com¬ 
plaint on 18th January which he required to 
be investigated. In spite of this protest the 
District Magistrate maintained the original 
order and sent the case to Mr. Sohoni, the Addi¬ 
tional District Magistrate. What Mr. Sohoni 
did between 24th January and 19th April does 
not transpire. But it was not until the latter 
date that he made an order directing an en. 
quiry to be made by Mr. R. B. Lai, another 
Magistrate. Mr. Lall appears to have taken 
his time in carrying out the Additional Dis. 
tnct Magistrate s order, for it was not until 

S X ne # h , e Emitted a report stating 
that the facte, if true, did not disclose the 

°[ a “ offen “' On the same day 

ftr l^ dlt ‘° nal D ' stnct Magistrate made an 
order dismissing the petitioner’s complaint for 
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the reasons stated in Mr. Lai’s report. The 
first question for consideration, therefore, is 
whether, if the facts alleged be true, Rajeah- 
wari Prasad, the Arms Act Clerk, committed 
any offence. It was conceded before us that 
if an offence was committed it was not an of¬ 
fence under S. 384/511, Penal Code. But it 
was urged that an offence under s. 161 was 
committed. In so far as it is relevant for the 
present purposes that section is as follows : 

“Whoever, being a public servant, attempts to ob¬ 
tain from any person, for himself or for any other 
person, any gratification whatever, other than legal 
remuneration, as a motive or reward for doing or 
forbearing to do any official act, shall be punished 
with imprisonment for a term which may extend to 
three years, or with tine, or with both.” 


It was the official duty of the Arms Act 
Clerk to put up to the Sub-divisional Officer 
the application which the petitioner made for 
renewal of the licence for his gun. As a 
condition to the performance of that duty- the 
Arms Act Clerk demanded that the petitioner 
should invest Rs. 100 in war loan. The ques¬ 
tion we have to decide is whether that was an 
attempt to obtain a gratification within the 
meaning of the section. It was not, of course, 
an attempt by the Arms Act Clerk to obtain 
any monetary advantage for himself, though 
one may assume, I think, that his efforts to 
persuade people to invest in war loans would 
redound to his advantage in the matter of his 
promotion, and so on. There was, however, 
and is, an advantage sought for Government 
by persuading people to invest in war loans. 
The matter has been concisely put by Jar- 
dine J., in 21 Bom. 517 1 at p. 520. Referring 
to the language of the section his Lordship 
said : 

“The plain words exclude the defence that the bene¬ 
fit bargained for was to go to somebody else, and also 
exclude the notion that an officer is protected if he 
agrees to let his official acts be swayed by the motive 
of accepting gratification to be used professedly for 
advancing some public, not private, object, such as 
charity, science, or religion. That kind of motive is 
different to the desire of private lucre. But it may 
easily lead to suppression, and the subject in the pur¬ 
suit or enjoyment of a right ought not to bo ham¬ 
pered by any thought of pleasing the officer by pro¬ 
mising a subscription of any kind, however laudable." 

In a later case the learned Chief Justice of 
the Bombay High Court in 24 Bom. L. R. 534,■ 
observed : 

“I should be establishing a further dangerous prece¬ 
dent if I were to hold that an officer is protected if 
he agrees to allow his official acts to be swayed by 
the motive of accepting a gratification to be used, not 
for his own personal benefit, but for somo public ob¬ 
ject such as charity, science or religion.” 

The demand of the Arms Act Clerk amounted, 
in my opinion, to an attempt to obtain a 


1. (’97) 21 Bom. 617, Impcratrix v. Appaji. 

2. ('23) 10 A. I. K. 1923 Bom. 44 : 67 I.C. 818 : 24 
Bom. L. B. 534, Emperor v. Amiruddin Salebhoy 
Tyabjeo. 


gratification not for himself, but for his em¬ 
ployers as a reward for doing his official duty, 
to forward the petitioner’s application for re¬ 
newal of his licence to the Sub-divisional Officer, 
and therefore, constitutes an offence under 
S. 161, Penal Code. I would, therefore, set 
aside the order of the Magistrate and of the 
Additional District Magistrate dismissing the 
petitioner's complaint and direct that Rajesh. 
wari Prasad, the Arms Act Clerk, be tried 
under s. 161 , Penal Code, on the complaint of 
the petitioner filed on 13th January 1944. The 
trial will be held in the Court of Babu Suraj 
Prasad Singh, Munsif Magistrate of Patna, 
as the petitioner cannot be expected to enter, 
tain any confidence that he will obtain justice 
at the hands of any Magistrate subordinate 
to the district executive authorities. The con- 
elusion arrived at, that on the facts stated in 
the petition, an offence under s. 161 has been 
established, is not, of course, intended to pre- 
elude the Magistrate from finding on the evi- 
dence that the facts are not as stated in the 
petition. The person who is to meet the charge 
is Rajeshwari Prasad, and it will be open to 
him to deny the facts alleged by the com¬ 
plainant and to challenge them either by cross- 
examining or by himself producing evidence 
to controvert them. 

Meredith J. —I agree. 

r.K. Order set aside. 
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FULL BENCH 

Fazl Ali C. J., Chatterji and 
Shearer JJ. 

Chotu Mia — Plaintiff — Appellant 

v. 


Mt. Sundri — Defendant — Respondent. 

Appeal No. 376 of 1942, Decided on 8th December 
944, from appellate decree of Additional Sub-Judge, 
atna, D/- 23rd March 1942. 

(a) Transfer of Property Act (1882), Ss. Ill (g) 
nd 112—Notice under S. Ill (g) served—Lease 
> still voidable and not void—Suit in ejectment 
n ground of forfeiture of lease — Acceptance 
rior to suit of rent accrued due since forfeiture 
mounts to waiver of forfeiture. 

The opening words of S. Ill (g), no doubt, seem 
j imply that the lease comes to an end as soon as 
lie notice to quit is given, but the concluding words 
nply that something more, such as an aotuol entry 
r the institution of a suit in ejectment, is required 
j be done by the lessor to end it. Section 111 (g) 
mst be construed as meaning that, even after serviM 
f the notice, the lease is still voidable and not void 
therwise there will be a conflict between it and 
1. 112. Section 112 makes it plain that the aa»pt- 
nce by a lessor, prior to the institution of a suit in 
jeetment on ground of forfeiture of lease,> °* 

rhich has accrued due subsequent to the fortoture 

peratos as a matter of law as a waiver of the forfei- 
ure. The fact that the rent which was acjxpt^had 
ccrued due since the forfeiture andprior totow 
f the notice and the actual acceptance was subse- 
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quent to tbe service of the notice is immaterial : -14 
C.W.N. 1100, Foil ; (*31) 18 A. I. R. 1931 Pat. 240, 
Expl.; (MO) 27 A. I. R. 1940 Pat. 478, Disling. 

1 [P 262 C 1; P 264 C 1,2) 

(b) Transfer of Property Act (1882), S. 112 — 
Lessee after forfeiture of lease remitting amount 
as rent but lessor accepting it as damages ior 
use and occupation — Acceptance is of rent and 
operates as waiver of forfeiture. 

Where after the forfeiture of tbe lease tbe lessee 
remits certain amount to the lessor as rent and in¬ 
tends it as payment of rent and the landlord accepts 
it only as damages for use and occupation, the ac¬ 
ceptance of payment by tbe landlord must be deemed 
to be as rent and operates as a waiver of the forfeiture: 
(1858) 10 E.R. 1459, Eel on. [P 261 C 2; P 262 C 1} 

(c) Transfer of Property Act (1882), Ss. Ill (g) 
and 112 — Forfeiture — Waiver of — Giving oi 
notice to quit if operates as waiver. 

The giving of a notice to quit may, in certain cir¬ 
cumstances, operate as a waiver of forfeiture: (1852) 
9 Hare 683, Eel on ; (*40) 27 A.I.R, 1940 Pat. 478, 
Affirmed . (P262C2] 

H. E. Kazimi , S. S. A. Husain and K . Ahmed 

— for Appellant. 

Janak Kishore and G. N. Sahay Sinha — 

for Respondent. 


28th May 1936 to 7th November 1038 he claim¬ 
ed a sum of Rs. 7-5-0 “by way of damages. 
Apparently, in consequence of this notice, the 
defendant remitted a sum of Rs. 9 by money 
order to the plaintiff and, on 25th November 
1938 , a son of the plaintiff accepted payment. 
The suit out of which this second appeal arises 
was instituted on 17th January 1939. The 
Courts below have both come to the conclu¬ 
sion that in accepting payment of the money 
the son of the plaintiff acted as his agent and 
with his authority. The question as to whether 
or not there has been a waiver of the forfei¬ 
ture must be decided with reference to tbe 
provisions contained in s. 112 , T. P. Act, or 
to be more strictly accurate, as the sarkbat 
came into existence in 1861 , with reference to 
the rule of English law to which that section 
gave statutory effect. Proviso 2 to s. 112 
states that 

“where rent is accepted alter tlio institution of a suit 
to eject the lessee on the ground of forfeiture, such 
acceptance is not a waiver” 


Shearer J —This second appeal, which is 
by the plaintiff, arises out of a suit to recover 
possession of certain land which was leased 
out by the predecessor in interest of the plain, 
tiff to the ancestors of the defendant on the 
ground that there has been a forfeiture of the 
lease. An ancestor of tbe defendant, one Sita 
Ram, was let into possession of the laud on 
16th June 1861 and then executed an unregis. 
tered sarkhat in favour of the predecessor in 
interest of the plaintiff'. It is unnecessary to 
set out the terms of this sarkhat ns the ground 
on which possession was sought to be reco¬ 
vered was that there had been a disclaimer 
by the mother of the defendant of the plain, 
tiff’s title as landlord. The plaintiff, itappears, 
sued the mother of the defendant for arrears 
of rent and in this suit the mother of the de¬ 
fendant, on 27th May 1936, put in a written 
statement in which she denied that the plain, 
tiff was her landlord. The written statement 
is not before us and the argument has pro¬ 
ceeded on the assumption that the Courts 
below were correct in holding that what the 
mother of the defendant there said constituted 
M ^ matter of law, a disclaimer. 

The question that now arises is whether or 

J®* T f, h n er ®.* M k a waiver of forfeiture by 

the plaintiff when he accepted rent from the 
defendant on 25th November 1938 . The rent 

d « Creed ° Q 28411 Janua ry 1038, and, 

SS ^ ° n 0ih N0V6mber 1938, the 
plaintiff sent a notice in writing to the defen- 

dant requiring her to vacate the land on or 

nkS ST?* 1988 ' 111 thi3 notice 

plaintiff said that a sum of Rs. 2 was due to 
him on account of rent for the period up to 
-7th May 1936, and that for the period from 


and would seem to embody the rule laid down 
in (1825) l car. fi v. 347. 1 It appears to me to 
follow by necessary implication that where 
rent, which has become due since the forfei¬ 
ture, is accepted prior to the institution of a 
suit in ejectment, that amounts, as ft matter 
of law, to waiver. Tho forfeiture in this case 
occurred ou 27th May 1936 when the mother of 
the defendant in her written statement in tho 
rent suit denied the plaintiff’s title. The 
amount of rent then due by the mother of 
the defendant was Rs. 2 and as the son of the 
plaintiff accepted a sum of Rs. 9 it is clear 
that rent to the amount of Rs. 7 which had 
become due since the forfeiture was accepted. 
All that can, I think, be said on behalf of the 
plaintiff is that as, in the notice which he sent 
to the defendant he said that a sum of rupees 
7-5-0 was due to him by way of damages for 
use and occupation, it ought to be presumed 
that in accepting tbe money order his son ac¬ 
cepted Rs. 7 out of the Rs. 9 which was remit¬ 
ted not as rent but as damages for use and 
occupation. The money was, however, remit¬ 
ted as rent and under the form of money 
order used for that purpose and the defendant 
in making the payment undoubtedly intended 
it as a payment of rent. In (1853) 10 E. R. 
1469 2 in which a question of precisely this 
kind arose it was held that what was of im¬ 
portance was what the lessor did and not 
what he said and that although he received 
payment on the understanding that it was to 
be regarded as damages for use and occupa- 
tion, or mesne profits, it nevertheless ope- 

1. (1826) 1 Car. & P. 347, Doe d. Moreorafl v. 

Meux. 

2. (1858) 10 E. R. 1159, Croft v. Lurnley. 
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rated as a waiver of the forfeiture. Baron 
Channel said: 

“The party paying the money had, in my judg- 
ment, a clear right to appropriate it. He distinctly 
paid the money as rent. He refused to pay it other- 
wise than as rent. Mr. Martelli refused in language 
to receive it as rent ; but he did take it. What he 
did, not what he said, was in my humble opinion 
the all-important matter. He should have declined 
to take the money at all, if he meant to elect to pro¬ 
ceed for a forfeiture.” 

Baron Watson said this : 

Mr. Martelli took the money up, making the 
observation that he would take it for the occupation. 
In my opinion he received it as it was tendered, 
viz., as rent. It was not offered as for use and occu¬ 
pation, or mesne profits; indeed, it could not be, as 
the amount or value of the occupation had not been 
ascertained. The money was tendered as rent, and 
being received, it is the receipt of rent, and therefore 
I am of opinion that there was a waiver of any of 
the supposed forfeiture.** 

The decision in (1858) 10 E. R. 1459- was 
followed by their Lordships of the Judicial 
Committee in (1878) 3 A.C. 115 3 and that deci- 
sion in its turn has been followed by the 
Calcutta High Court in 9 Cal. 843.* It has been 
urged that even if the plaintiff or his son ac¬ 
cepted rent from the defendant on 25th Novem¬ 
ber 1938 the rent so accepted had accrued due 
prior to the issue of the notice on 10th Novem¬ 
ber 1938. It is also pointed out that in that 
notice the defendant was called on to vacate 
the land on or before 2lst November 1938. 
This, however, is, in my opinion, immaterial. 
The provisions contained in s. 112 make it, 
I think, clear that acceptance of rent which 
has accrued due subsequent to a forfeiture and 
prior to the institution of a suit in ejectment 
operates as a waiver of the forfeiture. In the 
view which I take of the matter, I am sup- 
ixjrted by two decisions of the Calcutta High 
Court : 44 C. W. N. 1109 6 and 59 I. C. 273.° In 
the latter of these cases the rent which was 
accepted had, no doubt, accrued due subse¬ 
quent to the issue of a notice to quit, but in 
the former the rent which was accepted had 
accrued due since the forfeiture and prior to 
the issue of the notice although the actual 
acceptance was subsequent to the service of 
the notice. This decision is thus exactly in 
l>oint and it is important to notice that it is 
a decision of 1940, that is, after S. Ill (g), 
T. P. Act, was amended in 1929. 

This case has been referred to a Full Bench 
as Rowland J. was of opinion that there was 
a conflict between two decisions of Divisional 
Benches of this Court, one in A.I.R. 1931 rat. 240 ' 

3. (1878) 3 A.C. 115, Davenport v. Reg. 

4. (’83) 9 Cal. 843, Kali Krishna v. Fuzle Ali. 

5. (’40) 44 C. W. N. 1109, Motilal v. Pure Jambad 
Colliery. 

6. (’20) 7 A.I.R. 1920 Cal. C55: 59 I.C.273, Basanta 
Kumar v. Secy, of State. 

7. (’31) 18 A. I. R. 1931 Pat. 240 : 132 I. C. 875, 
Upendranath Mukherji v. Dubeswar Lai Singh. 


and the other in 21 P.L.T. 257. 8 With the greatest 
respect, however, I am of opinion that each 
of these cases was rightly decided and that 
neither of them is of any great assistance to 
us in deciding the question that arises in this 
appeal. In 21 P. L. T. 257 8 the plaintiff sought 
to recover possession of certain land which 
had been leased out to the husband of the 
defendant in 1325 B. s. on the ground that, 
in contravention of a term of the lease, 
it had been let out for building purposes. The 
husband of the defendant, who had so let it 
out, died in 1333 B. S. and for some years 
thereafter the plaintiff accepted rent from 
the defendant. On 6th Agrahayan 1341 B. S. 
the plaintiff served a notice on the defendant 
calling on her to vacate the land on or before 
1st Pous 1341 B. s. As she did not vacate the 
land, the plaintiff instituted a suit to evict her 
and in this suit he asked in the alternative for 
a decree for arrears of rent at the rate of 
Ks. C per katha which was the prevailing rate 
for homestead land. The suit was dismissed 
on the ground that there had been a waiver 
of the forfeiture and in dismissing it Harries 
C. J. said : 

“Acceptance of rent accruing due after a forfeiture 
amounts to a waiver, and the giving of a notice to 
<juit premises also amounts to a waiver in this case, 
because the giving of the notice recognized the con¬ 
tinuance of a tenancy.** 

It will be observed that the learned Chief 
Justice was careful to say that the giving of a 
notice to quit amounted to a waiver of the 
forfeiture in that particular case and for the 
proposition that the giving of a notice to quit 
may, in certain circumstances, operate as a 
waiver of a forfeiture there is authority in an 
English decision—(1852) 9 Hare G83. 9 The head- 
note to the decision which has been quoted by 
Rowland J. is, perhaps, to some extent mis¬ 
leading but the decision itself and the grounds 
on which it w*as based were undoubtedly cor¬ 
rect. A.I.R. 1931 Pat. 240 7 was, it is important 
to notice, not a suit in ejectment, but a suit 
to recover arrears of rent due under a mining 
lease. The judgment is a very brief one and 
in order to understand it I have had to refer 
to the paper book. The defendants, it appears, 
were let into possession of the premises under 
a mining lease executed on 28th March 1922. 
One of the provisions of this lease was that 
a sum of Its. 375 should be paid on 1st Septem¬ 
ber and 1st March in each year as minimum 
royalty. On 24th March 1924 the plaintiff 
wrote a letter to the defendant in which he 
pointed ou t that “the rent and royalty of the 

8. (*40) 27 A. 1. R. 1940 Pat. 478: 186 L C. 686: 21 
P.L.T. 257, Shiva Prasad Singh v. Mandira Kumari 
Debi. 

9. (1852) 9 Hare 683, Gregory v. Wilson. 
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above coal lands bad not been paid” and went 
on to say: 

“please note that I shall re-enter the property noted 
above on 1st April 1924 for non-performance of 
the covenants under the terms of the lease executed 
by you.” 

The defendants resisted the claim made in the 
suit for the minimum royalty said to be due 
on 1st September 1924 and 1st March 1925 on 
the ground that the lease had been determined 
by this notice to quit and in consequence they 
were not liable. This argument had been re¬ 
jected by the lower appellate Court on the 
ground that there had been a waiver of the 
forfeiture, the waiver, apparently, in its view, 
consisting in this, that after service of the 
notice the plaintiff had again demanded rent 
by instituting the suit. Ross J., in allowing 
the appeal, said : 

“But after he had once determined the lease, it 
was not open to him to waive the forfeiture. The 
forfeiture is the result of the act of the tenant which 
may be waived by the landlord; but if, instead of 
waiving the forfeiture, he determines the lease, as in 
this case he has clearly done, then no question of 
waiving the forfeiture remains." 


The defendants had alleged that they had 
never got possession of the land and, although 
the Courts below had found against them on 
this point they had also found that they had 
never actually raised any coal or worked the 
mine. Bat for the receipt of the letter which 
the plaintiff wrote on 24th March 1924 the 
defendants could or might have raised coal 
after 1st April 1924, but, in point of fact, they 
did nothing at all on the premises. The plain¬ 
tiff was thus, I think, in any view of the 
matter, estopped by his own conduct from 
recovering rent after 1st April 1924. A notice 
to quit had been served and except with the 
express or implied consent of both parties the 
notice could not be waived and the lease 
could not be revived. The suit was a suit to 
recover arrears of rent and not a suit in 
ejectment and it is only in a suit of the latter 
description, that any question of a forfeiture 
having been waived, can possibly arise. I do 
not think myself that Ross J. intended to 
lay down more than that and as he was 
deciding a case which occurred prior to 1929 
when s. in (g), T. P. Act, was amended. Row- 

i musfc k® in error in supposing that 
the observations of Ross J., which I have just 

quoted are an authority for what he consi¬ 
dered to be a possible construction of the 
section as it now stands. After pointing out 
that a lease is not rendered void by a forfei- 
ture but merely voidable Rowland J. cited 
two English decisions in which it was laid 
down that once a lessor had exercised his 
ophon and avoided a lease on the ground of 
forfeiture, the lease is put an end to, and can¬ 
not; be revived. The observations made in 


these two cases were, however, based on the 
earlier decision in (1846) 15 M. <fc W. 718 10 and 
it is necessary to bear in mind what exactly 
the facts in that case were. It was an action 
to recover rent due under a mining lease and 
the half-yearly rent sought to be recovered 
was said to have fallen due on 29th September 
1845. Now, on 19th May 1845, the plaintiff 
had served on the lessee a declaration in 
ejectment-, corresponding under the procedure 
then in force to a statement of claim deliver¬ 
ed after the issue of a writ, claiming posses¬ 
sion of the premises on the ground of a 
forfeiture by reason of the breach of certain 
covenants in the lease. The lessee, in the 
first instance, resisted the action but later was 
permitted to withdraw his plea and, although 
it did not appear that the lessor bad taken 
possession of the premises, it was conceded 
that the lessee had not done anything on them 
since July 1845. The action to recover the 
half-yearly rent due on 29th September 1845 
was commenced in January 184G. In dismis¬ 
sing the action Parke B., no doubt, said that 
“the bringing of an ejectment for a forfeiture, and 
serving it on the lessee in possession, must be consi¬ 
dered as the exercise of the lessor's option to deter¬ 
mine the lease; and the option must be exercised 
once for all." 

But he also went on to observe : 

“for after such an act, by which the lessor treats the 
lessee as a trespasser, the lessee would know that 
he was no longer to consider himself as holding 
under the lease, and bound to perform the covenants 
contained in it, and it would be unjust to permit 
the landlord again to change his mind, and hold 
the tenant responsible for the breach of duty after 
that time." 


The opinion has been expressed more than 
once that some of the observations made by 
Parke, B., in (1846) 15 m. «fc w. 718 10 went 
somewhat too far. For instance, in ( 1858 ) 4 
C. B. (N.S.) 376 n Willes J. remarked a propos 
of the proposition laid down in (1846) 15 
M. <fc w.718 10 that “all that is now exploded; 1 
In that case, an action to recover rent due 
was brought and subsequently an action in 
ejectment was brought and although the ac¬ 
tual payment of rent was not made until after 
the institution of the action in ejectment that 
action was dismissed. The ratio decidendi was 
that the claim for rent operated as a waiver 
of the forfeiture. (1846) 15 M. <fc w. 718 10 and 
other deoisions based on it and (1858) 4 c. B. 
(N. s.) 37c” were all reviewed in (1881) 48 L.T. 
(N.S.) 176. 1- Lindley J. there pointed out that 
in an action in ejectment on the ground of a 
forfeiture the question at issue was not whe¬ 
ther the lessor had made his election and the 
lease could not be set up again, but whether 


10. (1846) 15 M. & W. 718, Jones v. Carter. 

}*• 4C B1N.8.) 876, Dendy v. Nicholl. 
12. (1881) 43 L. T. (N.S.) 176, Evana v. Wyatt. 
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there was anything which prevented the les¬ 
sor from recovering possession of the premises 
demised and he went on to say that when 
rent, which had accrued due since the forfei¬ 
ture, had been accepted by the lessor, that 
might not perhaps always operate as a waiver 
of the forfeiture, but, if it did not, might be 
evidence of an agreement for a new tenancy 
on the same terms as the old one and so be a 
bar to the suit. The facts in (1846) 15 M. <fc W. 
718 10 were analogous to those in A. I. R. 1931 
Pat. 240' and the proposition which Row¬ 
land J. thought might be deduced from the 
latter decision and the English decisions he 
cited, the observations in which were based 
on (1846) 15 M. & \Y. 718, 10 was that by serv¬ 
ing notice under cl. (g) of S. Ill the lessor 
made his election to avoid the lease and that 
any subsequent acceptance of rent by him 
could not operate as a waiver of the for¬ 
feiture. But, as I have already said, Ross J. 
cannot have had S. Ill (g), as it now stands, in 
his mind and as to the English decisions on 
the doctrine of election it is enough to point 
out that the expression invariably used in 
them is that the lessor "must do some act of 
an unequivocal kind which cannot be revoked 
indicating his intention to avoid the lease.” 
The service of a notice of the kind required 
by S. lll(g), is however clearly not such an 
act. In any case, the question that arises here, 
namely, whether the acceptance by a lessor, 
prior to the institution of a suit in ejectment, 
of rent which has accrued due subsequent to 
a forfeiture, operates as a matter of law as a 
waiver of the forfeiture, must be decided in 
this country by reference to the principles 
underlying Ss. ill and 112 of the Act. The 
words in S. ill which we have to construe are: 

“A lease of immoveable property determines. . .. 
by forfeiture, that is to say, .... in case, the lessee 
renounces his character as such .... by claiming 

title in himself; .... and.gives notice in 

writing to the lessee of his intention to determine 
the lease." 

The opening words, no doubt, seem to imply 
that the lease comes to an end as soon as the 
notice is given, but the concluding words 
imply that something more, such as an actual 
entry or the institution of a suit in ejectment, 
is required to be done by the lessor to end it. 
The expression frequently used by convey¬ 
ancers in England was that on breach of co¬ 
venant the lease "shall be determined and be 
utterly void.” Nevertheless, the Courts con- 
strued the word “void” as meaning “voidable 
at the option of the lessor.” Unless S. ill (g) 
is to be construed as meaning that, even after 
service of the notice, the lease is still voidable 
and not void there will be a conflict between 
it and S. 112. That section, as I have already 
said, makes it plain that acceptance of rent 


which has accrued due since the forfeiture) 
operates as a waiver of the forfeiture unless 
a suit in ejectment has already been institnt- 
ed. The reason why S. ill (g) was amended 
in 1929 was that there had been a conflict be¬ 
tween the Bombay High Court on the one 
hand and the High Courts of Allahabad and 
Calcutta on the other as to whether a lessor, 
before instituting a suit in ejectment on the 
ground of a forfeiture, was required to give 
notice to the lessee or otherwise do some act 
indicating his intention to avoid the lease. 
The Bombay High Court in 42 Bom. 195 13 
took the view, following certain English deci¬ 
sions that the mere institution of a suit in 
ejectment constituted sufficient manifestation 
of the landlord’s intention to determine the 
lease. The Allahabad High Court in 47 ALL. 
348 u and the Calcutta High Court in 45 cal. 
469 15 took the view that it was incumbent on 
a lessor before instituting a suit in ejectment 
either to give the lessee formal notice to quit 
or at least to make a demand for possession 
either orally or in writing. In amending 
S. Ill (g) in the manner it did the Legis¬ 
lature very probably had in mind the provi¬ 
sions contained in S. 146, Law of Property 
Act, 1925 (15 George v, ch. XX). Sub-section 
(l) of that section states: 

“A right of re-entry or forfeiture under any pro¬ 
viso or stipulation in a lease for a breach of any 
covenant or condition in the lease shall not be en¬ 
forceable, by action or otherwise, unless and until 
the lessor serves on the lessee a notice . . ..” 
Sub-section (3) of the section makes it clear 
that even after the service of such a notice 
the forfeiture may be waived by the lessor. 
As I have already said the decision of the 
Calcutta High Court in 44 C. W. N. 1109 5 i3 
exactly in point in this case. I respectfully 
agree with that decision and would follow it 
and dismiss this second appeal with costs. 

Chatterji J—I agree. 

Fazl Ali C. J—I agree. 

G.n. Appeal dismissed. 

13. (’17) 4 A. I. B. 1917 Bom. 5 : 42 Bom. 195 : 43 
I C 851, Isabali Tayabali v. Mahadu Ekoba. 

14 . (’25) 12 A. I. B. 1925 All. 346 : 47 AU. 348: 86 
I. C. 174, Shib Charan Das v. Kbarka. 

15. (’18) 5 A.I.B. 1918 Cal. 969 : 45 Cal. 469 : 41 
I. C. 952, Nowrang Singh v. Janardan Kishore Lai 
Singh. 
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Bibar and Orissa Food and Drags Adultera¬ 
tion Act (2 of 1919), Ss 3 (1) and 14 — Firm of 
four partners—Servant of firm selling adulterated 
ghee — Partner not sitting in shop nor carrying 
on business is not liable. 

The only exception in tbe case of a prosecution 
under S. 3 (1) is to be found in S. 14 and the enact¬ 
ment should be construed according to the plain 
meaning of tbe words in S. 3 (1). Where therefore 
a servant of the firm consisting of four partners has 
sold ghee that was not genuine, a partner, who does 
not sit in tbe shop and actually carry on the busi¬ 
ness himself is not liable to criminal prosecution 
under S. 3 (1). {P 267 C 2; P 268 C 1] 

Baldeva Sahay and C.P. Sinha —for Petitioucrs. 

Lai Narain Sinha and Shtjam Nandan 
Prasad Sinha — for Opposite Party. 


Order. — This is an application on behalf 
of two persons Ramchand Ram and Mani 
Ram, who have been convicted under S. 3 (l), 
Food and Drugs Adulteration Act (2 of 1919). 
The former has been sentenced to pay a fine of 
Rs. 100 in default to undergo simple imprison, 
ment for one month, and the latter has been 
sentenced to pay a fine of Rs. 25 in default to 
undergo simple imprisonment for three weeks. 

The case for the prosecution is that on 22nd 
September 1943 Mr. C. Paterson, Sanitary 
Inspector of the Gaya Municipality, went to 
the shop of the firm where ghee is sold. He 
found the petitioner, Mani Ram who is a 
munib of the shop, present in the shop. Mr. 
Paterson told the inunib that he wanted 
sample of the ghee that was sold by the shop 
for being sent to Patna for chemical exami. 
nation. The munib agreed and the Sanitary 
Inspector purchased three chhataks of ghee 
from the shop for 6 annas 9 pies. According 
to the rules, the sample purchased was divid¬ 
ed into three parts in the presence of the 
munib and each part was put in three sepa¬ 
rate phials. The phials were then packed and 
sealed in the presence of the munib. A receipt 
was granted by the munib showing the pay¬ 
ment of the price for the sample sold, and he 
also signed on the report which the Sanitary 
Inspector was going to submit in the matter 
to his superior officers. One phial containing 
the sample of the ghee was left with the 
mumb while the other two phials were taken 
charge of by the Sanitary Inspector who for- 
warded them to the chemical examiner who 
reported in due course that the sample of ghee 

U™°f)f n r! “2? Was highl y adulterated. 
Up ?° facta petitioners were placed 

not S^ty but they have 
been^convicted and sentenced as mentioned 

One of the points urged before the lower 
appeUate Court was that petitioner i was not 
the sole proprietor of the shop but he held it 
m partoership with three othere namely Gwu 
saran Lai, Laehmi Babu and Bishun Babu 


and therefore, only one of the proprietors of 
the shop should not have been prosecuted. It 
was also urged that the firm is a firm of 
commission agents where byaparis bring ghee 
in closed tins which are sold in the same con¬ 
dition as they are received in the shop, and, 
therefore the liability for the quality of the 
ghee sold by the shop rested also on the by¬ 
aparis. It was further urged that petitioner 1 
himself does not attend the shop and has no 
knowledge of what happens in the shop and 
that, therefore, he is not liable for any crimi¬ 
nal act of the munib of the shop. With re¬ 
gal'd to the contention that petitioner l 
is not the sole owner of the firm, the lower 
appellate Court observes as follows : 

“That may be so, but I fail to understand how the 
appellant Rai Bahadur Ramchand Ram can plead that 
because bis other partners have not been prosecuted his 
prosecution alone is either bad or illegal. May be for 
some reason or other which might even be sinister, 
the municipality has chosen to prosecute Rai Bahadur 
Ramchand Ram alone. There is nothing illegal in 
that being done. Of course, the other partners are 
equally liable to prosecution, but if the municipality 
has chosen not to prosecute them, it cannot be said 
that the prosecution of Rai Bahadur Ramchand Ram 
is illegal on account of that.” 

With regard to the contention that, 
petitioner l himself does not attend the shop 
and has no knowledge of what happens in 
his shop, the lower appeUate Court observes, 
after referring to various decisions, as follows: 

“In this case, therefore, which is under the Food 
and Drugs Adulteration Act, applying the principle 
laid down in Halsbury’s Laws of England cited 
above and the Burma cases, I am of the opinion 
that Rai Bahadur Ramchand Ram, although he 
docs not sit in the shop and actually carry on the 
business himself, is liable to being criminally prose¬ 
cuted for the act of his munib Mani Ram.” 

As to the contention that the ghee was re¬ 
ceived in and sold by the shop in closed tins, 
and, therefore, the partners of the shop as 
weU as the byaparis who supplied the ghee 
in closed tins should also have been prose¬ 
cuted, the lower appellate Court says as fob 
lows: 

In the case under consideration, however, there 
is nothing to show that the tin out of which tbe 
sample of ghee had been taken was duly labelled. 
The evidence does not show that the appellants re- 
ceived tins and tins of ghee from the same byaparis 
who had brought to their shop the particular tin of 
ghee from which the sample had been taken and 
that all the tins of ghee brought by him are similar¬ 
ly sealed and packed and are labelled. There is also 
nothing to show that when the Sanitary Inspector 
emanded a sample of ghee the munib \%ho was 
present at the shop raised any objection to breaking 
open the tin and issuing the sample. Section 14, 
theralore, does not at all apply to the case under 
discussion and the appellant can neither claim ex¬ 
emption from a criminal prosecution nor can they 
claim that they have been prejudiced because the 
sample was taken out of a sealed tin.” 

In revision it has been urged by Me. Bal¬ 
aeva Sahay, appearing on behalf of peti- 
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tioner 1 , that the decisions and the authorities 
referred to by the lower appellate Court are 
not applicable to the facts of the present case. 
With regard to the case of petitioner 2, the 
only point urged is that he having sold ghee 
in sealed tins he was not liable for the good 
quality or otherwise of the ghee in the tins. 
Now, it is in evidence that this firm sells goods 
on commission basis, and the case that the 
tins were sealed as they came has not been 
doubted. In order to claim exemption from 
liability to be prosecuted one has to refer to 
S. 14 of the Act, which runs as follows : 

“In the case of any food or drug sold or offered 
for sale or exposed for sale in an unopened tin or 
packet duly labelled, the provisions of this Act shall 
have effect subject to the following modifications, 
namely : (1) The person so selling or offering or ex¬ 
posing such food or drug shall not be deemed to 
have committed an offence under sub-s. (1) of S. 3, 
if he proves that he bought the food or drug in the 
same unopened tin or packet and in the same con¬ 
dition in which it was so sold or offered or exposed 
and that using due care and attention he believed 
such food or drug, when he so sold or offered or 
exposed it, to be genuine.*’ etc. 

In the present case there is nothing to indi¬ 
cate that the tins were labelled and, therefore, 
so far as petitioner Mani Ram is concerned, 
his petition must be rejected. Then the ques- 
tion is how far petitioner 1 is liable for the 
acts of the munib, jietitioner 2. This petitioner 
is one of the proprietors of the shop of which 
l>etitioner 2 is a servant in the capacity of a 
munib. As I have already said, the Court 
below has held that petitioner 1 being a master 
of the shop is himself responsible for the act 
of his servant in selling the adulterated ghee 
and, therefore, he too is guilty under S. 3 (l), 
Bihar and Orissa Food and Drugs Adultera¬ 
tion Act. This necessitates looking into the 
provisions of the section itself, which runs as 
follows : 

“Whoeversells or offers for sale or exposes for sale 
or manufactures for sale any food or drug which is 
not genuine, shall be punished with fine which may 
extend to one hundred rupees.” 

The lower appellate Court has relied on 
Halsbury’s Laws of England, 2nd Edn., 
Volume 9, p. 13, 44 I.C. 347, 1 A.I.R. 1934 Rang. 
182 2 anti A.I.R. 1934 Rang. 245. 3 The passage 
relied on by the lower appellate Court from 
Halsbury’s Laws of England runs as follows: 

“The condition of mind of a servant or agent is 
not imputed to the master or principal so as to make 
him criminally liable merely because his servant or 
agent oommits a negligent or malicious or fraudulent 
act. But in the limited class of cases where a parti¬ 
cular intent or state of mind is not of the essence 
of the offence, the acts or defaults of a sen-ant or 


1. (’18) 5 A. I. R. 1918 L. B. 24 : 44 I. C. 347 : 9 
L. B. R. 112, Emperor v. U Gyaw. 

2. (*34) 21 A. I. R. 1934 Rang. 182 : lol I. C. 6/6, 
Emperor v. Mangalchand. 

3. (*34) 21 A. I. R. 1934 Rang. 245 : 12 Rang. 300: 

154 I. C. 57, Maung Ba Chow v. Emperor. 


agent in the ordinary course of his employment may 
make the master or principal criminally liable, al¬ 
though he was not aware of such acts or defaults, 
and even where they were against his orders.** 

In the case reported in 44 I. C. 347, 1 it was 
held that a licensee or other person permitted 
to fell timber in accordance with certain con¬ 
ditions under rules framed under the Forest 
Act is liable to be punished under those rules 
for the acts of his servants, whether autho¬ 
rised by him or not, and even if the acts are 
in contravention of his instructions, provided 
that those servants were acting within the 
scope of their master's authority and unless 
the master can show that he acted in good 
faith and did all that could be reasonably 
expected of him to prevent the breach of the 
conditions under which he is permitted to fell 
the timber. There the learned Judge was 
dealing with R. 22, Burma Forest Act (4 of 
1902) which runs as follows : 


“No person shall fell, cut, girdle, mark, lop, tap or 
injure by fire or otherwise .... any teak tree or any 
other tree of the kinds specified in Appendix 1 and 

within the areas therein specified.save under 

and in accordance with the condition of a special 
agreement with Government or a license, etc." 

In the case reported in A. I. R. 1934 Rang. 182, 3 
also the learned Judge dealing with R. 22, 
Burma Forest Act, held that: 

“Where a particular intent or state of mind is not 
of the essence of an offence punishable under criminal 
law, the master is criminally liable for tho act of his 
servant if that act is committed by the servant in 
the course of his employment even without his 
master's knowledge or consent but for his master’s 
benefit. Any particular intent or state of mind is not 
of the essence of the offence under R. 22 and there¬ 
fore where the offenoe is found to be committed by 
the servant in the course of his employment for his 
master's benefit even without his master’s knowledge 
or consent, the master is criminally liable.’’ 

In this case the learned Judge referred to the 
passage from the Halsbury’s Laws of England, 
which I have quoted above. On the principle 
of law, the learned Judge also referred to the 
following observations of Atkin J., (now Lord 
Atkin) in (1917) 2 K. B. 836 4 : 

“I think that the authorities cited by my Lord make 
it plain that while prima facie a principal is not to 
he made criminally responsible for the acts of his 
servants, yet tho Legislature may prohibit an aet or 
enforce a duty in such words as to make the prohi¬ 
bition or the duty absolute; in which case the prin¬ 
cipal is liable if the act is in fact done by his servants- 
To ascertain whether a particular ActotParWamen 
has that effect or not regard must be had to me 
object of the statute, the words used, the nature ot 
the duty laid down, the person upon whom it is 
imposed, the person by which it would in ord ™MS 
circumstances be performed, and the person upo 
whom the penalty is imposed.” 

The next case relied on by the lower appel- 
late Court is reported in A. I. R- 1934 Hang. 
045, 3 where similar views were expressed by 

4 , (1917) 2 K.B. 836, Mousell Brothers, Ltd. v. L. & 

N. W. Ry. Co. 
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a single Judge in connexion with a breach of 
the same Act. On the same lines there are 
decisions of the Bombay and Allahabad High 
Courts to which my attention has been drawn. 
In 24 Bom. 403 s it was held that the principal 
was liable for the act of his agent. Similarly, 
in 34 ALL. 319 6 it was held that where the 
servant of a licensed vendor of opium, in the 
course of his employment as such servant, sold 
opium to a person under the age of 14 years, 
the licensed vendor also was liable under S. 9, 
Opium Act, even though he might not have been 
aware of the sale. Mr. Baldeva Sahay argues 
that there is a difference between the case of 
a licensee and that of an ordinary individual, 
because where a license is issued in the name of 
a particular person the authorities expect him 
to observe the conditions of the license and 
therefore when he gets his work done through 
a servant he is still liable under the terms of 
the license. Whereas the petitioner was not 
owning the shop under any license and he was 
not taking any active part in the manage¬ 
ment of the shop, he would not be liable for 
the acts of his servant if adulterated ghee was 
sold in the shop of the petitioner. The learned 
advocate ha3 referred to 38 it 39 Victoria, 
chap. 69—An act to repeal the Adulteration 
of Pood Acts, and to make better provision 
for the sale of food and drugs in a pure 
state. Section 3 of the enactment deals with 
the description of offences relating to the sel¬ 
ling of adulterated food. An exception to s. 3 
is provided in s. 5 in these terras : 

“Provided that no person shall bo liable to be con- 
v.oted under either of the two last foregoing sections 
of thts Act, in respect of tho sale of any article of 
food, or of any drug, if he shows to the satisfaction 

or Mon "horn he is charged 

that he did not know of the article of food or drug 

. b * bl “ 80 ®i*ed, coloured, stained. 

Mr. Baldeva Sahay urges that there is no such 
exception except the one mentioned in s. 14 
Bihar and Orissa Food and Drugs Adulteration' 
Act. We have, therefore, to look into the word¬ 
ings of s. 14 and its plain grammatical mean¬ 
ing. As against this Mr. Lai Narain Sinha 
appearing on behalf of the complainant muni- 
cipahty, urges that under the proviso in s. 5 

* 39 Victoria - Chap. 63, 

f h ? S f t0 establi3h ^nt of know, 
ledge to the satisfaction of the Court whereas 
no such exempts is providcd in the | 

under which the petitioner has been proceeded 
against, and that the only section viz., s. 14 

J™** an y exemption, is not appli! 
cable to the case of the peti tioner. He has 

'iiM A "- 3,9 : » >■ O- ««*. Emperor y. 


referred to the case in 57 Cal. 1123." That was 
a case under the Bengal Food Adulteration 
Act (Bengal Act 6 of 1919) and the learned 
Judge was of the opinion that the Act being 
intended for the safety of the people its pro¬ 
visions were to be construed liberally. Mr. 
Sinha contends that in this country the law 
is more stringent on the subject than in 
England. Referring to the Bengal Act Mr. 
Baldeva Sahay urges that the wordings of the 
Bengal enactment are more comprehensive 
than those of the Bihar Act. Section 5, Bengal 
Food Adulteration Act, 1919, runs as follows : 

“No person shall, directly or indirectly, himself or 
by any other person on his behalf sell to the pre¬ 
judice of the purchaser any article of food which is 
not of the nature, substance or quality of the article 
demanded by such purchasers; and no person 6hall, 
directly or indirectly, himself or by any other person 
on his behalf, manufacture for sale any article of 
food which is not of the nature, substance or quality 
which it purports or is represented to be : . . . . 

(2) In any prosecution under this section it shall 
be no defence to allege that the vendor or manu¬ 
facturer was ignorant of the nature, substance or 
quality of the article sold, exposed for sale or manu¬ 
factured for sale by him. 

^ (3) In any prosecution under this section, the 
Court shall, unless and until the contrary is proved, 
presume that any artiole of food found in the posses¬ 
sion of a person who is in the habit of manufacturing 
like articles for sale has been manufactured for sale 
by such person.** 

Comparing this section with S. 3 of the Bihar 
enactment on the subject, it is certainly clear 
that most of the conditions provided in the 
Bengal enactment are not to be found in 
the Bihar enactment. I am of opinion that 
the only exception iu the case of a prosecu-j 
tiou uuder S. 3 (1) is to be found in s. 14 and; 
the enactment should be construed according 
to the plain meaning of the words in S. 3 (i). 
Now, I have to consider whether upon the 
facts petitioner-l can be held liable uuder 
S. 3 (l), Bihar Act 2 of 1919. The position is 
that a servant of the firm consisting of four 
partners sold ghee that was not genuine. Can 
it be said that the petitioner who does not sit 
in the shop and actually carry on the business 
himself is liable to criminal prosecution? The 
authorities cited on behalf of the prosecution 
indicate that in certain set of circumstances, 
chiefly in the case of licensees, a master is 
liable for the act of his servant, evidently on 
the theory that the master has control over 
tho act of his servant. Has petitioner l such 
a control over the servant as to make him 
liable for the act of the servant? On tho find- 

!“ g f °j th ® J owei ‘ appellate Court, evidently 
he had not because he did not sit in the shop 
and actually carry on the business himself. 
Lven on the theory that a partner is an agent 

W R I CK , . 1 ! 3 °i 3aK 273: 57 Cal - “28: 127 
Ghoshf 7 * RakhEUchandra Datta v. Purnachandm 
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for the other partners, the position that we 
iind ourselves in this case is that the partners 
of petitioner Ramchand Ram were his agents 
and under them was working the servant who 
sold the ghee, that is to say, the petitioner 
Ramchand Ram is to be held liable for the 
act of the servant of his agents. There is no 
direct case on the point and it is a case of first 
impression. But I am of opinion that, as at 
present advised, the liability is too remote and 
there is some doubt in my mind about the 
criminal liability of the petitioner. I would, 
therefore, give the petitioner Ramchand Ram 
the benefit of doubt in this case, set aside his 
conviction and sentence and direct that the 
fine, if paid, be refunded. In the result the 
petition of Ramchand Ram is allowed and that 
of Mani Ram is dismissed. 

R.K. Order accordingly. 
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Sinha and Das JJ. 

Bibi Sayeeda Khatoon — Appellant 

v. 

Bishundeo Singh — Respondent. 

Appeal No. 109 of 1944, Decided on 10th January 
1945, from appellate order of Sub-Judge, Gaya, D/- 
31st January 1944. 

(a) Bihar Tenancy Act (8 of 1885), Ss. 148 (g) 
and 158A A—Non-issue and non-service of notice 
under S. 148 (g) is no bar to decree-holder put¬ 
ting in execution application—Execution appli¬ 
cation made without service of notice under 
S. 148 (g) is one in accordance with law and 
saves limitation. 

The issue and service of notice under S. 148 (g) is 
not a condition precedent to the executing Court 
obtaining jurisdiction to proceed with the execution 
itself, apart from its power to attach and sell the 
judgment-debtor’s property. The non-issue and non¬ 
service of the notice under S. 148 (g) therefore is not 
a bar to the decree-holder putting in an application 
for execution of his decree. Section 158AA does not 
prohibit the filing of an execution petition, but only 
provides that the judgment-debtor should be given a 
further chance of complying with the terms of the 
decree against him before his property, moveable or 
immovable, could be put up to sale in realization of 
the decree against him. There can be nothing illegal 
if the notice under S. 148 (g) is served after the exe¬ 
cution petition has been filed. [P 269C2;P270C1,2] 

Accordingly an execution petition made without 
the service of notice under S. 148 (g) is one in accor¬ 
dance with law and saves limitation: Appeal No. 152 
of 1943; (’44) 31 A. I. R. 1944 Pat. 343 and 1944 
P. W. N. 513, Approved. fP 270 C 1] 

(b) Bihar Tenancy Act (8 of 1885), S. 158AA 
—Scope of—Execution against person of judg¬ 
ment-debtor not raiyat or under-raiyat is not 
within mischief of S. 158AA. 

Although S. 158AA speaks of attachment and sale 
of the property of the judgment-debtor, moveable and 
immovable, execution may in certain circumstances 
be taken against the person of the judgment-debtor 
who is not a raiyat or an under raiyat. Such an 


execution would not be within the mischief of 
S. 158AA. [P 270 C 1] 

H. R. Kazimi —for Appellant. 

Raj Rishore Prasad — for Respondent. 

Sinha J —This is a decree.holder’s second 
appeal against the decision of the learned 
Subordinate Judge of Gaya reversing that oi 
the Munsif of Aurangabad in execution pro- 
ceedings. The facts leading up to this appeal 
are as follows: The appellant obtained a 
decree for rent on 5th September 1939 against 
the respondent. The decree was put into exe- 
cution on 21st August 1940 resulting in the 
sale of the judgment.debtor’s property The 
judgment-debtor took proceedings to have the 
sale declared invalid and inoperative and ul¬ 
timately it was decided by the appellate Court 
that the sale was a nullity inasmuch as notice 
under S. 148 (g), Bihar Tenancy Act, had not 
been either issued or served on the judgment- 
debtor. The order of the appellate Court 
declaring the sale to be a nullity was passed 
on 25th November 1942. Ultimately the exe¬ 
cution case itself was dismissed on 2nd Janu¬ 
ary 1943, apparently on account of the default 
of the decree-holder. Then the decree-holder 
took out the notice prescribed by S. 148 (g), 
Bihar Tenancy Act, which was served on 18 th 
April 1943. A second execution case was then 
started on 3rd July 1943 praying for the same 
relief as had been claimed and obtained in 
the previous execution case. The judgment- 
debtor in the present execution case took the 
objection that the execution was barred by 
limitation on the ground that the first execution 
case was not in accordance with law because, 
it was said, that execution case was wholly 
void and ineffectual as was ultimately held 


>y the appellate Court by its judgment refer- 
•ed to above. The learned Munsif before whom 
he execution proceeding was pending took 
he view that though the sale was a nullity 
or non-service of the notice under S. 148 (g). 
dihar Tenancy Act, the execution case itself 
»uld not be said to be a nullity and that it 
vas an application which was in accordance 
vith law and therefore operated to save limi- 
ation. On appeal by the judgment-debtor 
he learned Subordinate Judge reversed that 
lecision taking the view that the previous 
ipplication was not in accordance with law 
nasmuch as the Court was not competent to 
lo anything in connexion with that applica- 
;ion for execution of the decree. Hence this 
second appeal by the decree-holder. 

It has been contended by Mr. H. B. 
Kazimi appearing on behalf of the appeilan 
;hat the learned Subordinate Judge has taken 
v wrong view of the effect of the previo^ 
ixecution case, started by the decree-hoHer, 
(vhich resulted in the sale of the respondent s 
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property though that was declared to be in¬ 
operative by the ap]>eilftte judgment afore¬ 
said. He has relied upon a decision of Mano- 
har Lall J. in 23 Pat. 4SI. 1 It has been laid 
down that the provisions of S. 148 (g), Bihar 
Tenancy Act, are directory and not manda¬ 
tory and do not go to the root of the jurisdic¬ 
tion of the Court executing the decree. Hence 
in that case it was laid down that the non¬ 


service of the notice required under that sec¬ 
tion did not deprive the executing Court of 
the jurisdiction to sell the property of the 
judgment-debtor or entitle the judgment- 
debtor to ignore the sale as a nullity or even 
to have it set aside on that ground. We are 
not sure whether that decision has taken ac¬ 
count of the provisions of s. 158AA which is 
to the following effect: 

“(1) If, within the time mentioned in cl. (g) of 
S. 148, the judgment-debtor fails to pay to the de¬ 
cree-holder or deposit into Court the decretal 
amount, such amount may, upon an application made 
in this behalf by the degree-holder, be realised by 
the attachment and sale of the property of the 
judgment-debtor both moveable and immovable: 

Provided that the moveable property of the judg¬ 
ment-debtor shall not without his consent in writing 
be so attached or sold unless the decree cannot be 
satisfied by the attachment and sale of the holding 
for the arrears of the rent of which the decree was 
passed. 

(2) The application referred to in sub-s. (1) shall 
be m the prescribed form, shall contain the prescrib¬ 
ed particulars and shall state the mode in which the 
assistance of the Court is required.’” 

Now, that section in effect provides that on 
the failure of the judgment-debtor to satisfy 
the decree passed against him within the 
period of grace allowed by s. 148 (g), Bihar 
Tenancy Act, it is open to the decree.holder 
to make an application for realizing by at¬ 
tachment and sale of the property of the 
judgment-debtor the decree passed in his 
favour. By sub-s ( 2 ) that application has to 
be m the prescribed form. It may therefore 
be contended with a good deal of force that 
the jurisdiction to attach and sell the pro- 
perky of the judgment-debtor arises upon the 
default of the judgment-debtor as aforesaid 
and on an application being made by the 
decree-holder for the execution of the decree 
by attachment and sale of the judgment, 
debtors property In this connexion the de- 

J ' i n the ^reported case in 

to Wl; f aw 2 u 19431 U referred 

s' J*.' 3 . ff rd8h . ip ha * tak en the view that 
S. 158AA (wrongly said to be s. UfiAA) lav* 

stress on the realization of the decree by at 

a “ d ^ le o£ toe judgment debtor’s 
propertyj md not on the filin g of an execution 

. ffld KwT 4 rat - 813 : 28 E »>- «>■ 
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petition; that is to say, S. 158AA does not pro-, 
hibit the filing of an execution petition, but 
only provides that the judgment-debtor should 
be given a further chance of complying with 
the terms of the decree against him before his 
property, moveable or immovable, could be 
put up to sale in realization of the decree 
against him. In my opinion that is the right 
view of the provisions of s. 158AA, Bihar 
Tenancy Act. ManobarLall J. in his judgment- 
aforesaid has made the following observations 
with reference to the provisions of S. 148 (g), 
Bihar Tenancy Act: 

“No provision is made in this section or in any 
other part of the Act that it is the service of this 
notice which confers jurisdiction on the executing 
Court to execute the decree, or in other words that 
the non-service of the notice debars the executing 
Court of its undoubted jurisdiction to sell the pro¬ 
perty of the judgment-debtor or entitles the judg¬ 
ment-debtor to ignore the sale as a nullity and to 
have it set aside on the failure of serving him with 
such notice.” 

So far as these observations go, we respect- 
fully agree; but his Lordship’s attention does 
not appear to have been drawn to the provi¬ 
sions of S. 158AA which does make a reference 
to an application for execution being made by 
the decree-holder on the happening of the event 
contemplated by 8. 148 (g), Bihar Tenancy 
Act. But all the same the service of notice 
under S. ; 148 (g) of the Act has not been either 
by express legislation or by necessary implica¬ 
tion made a condition precedent to the start- 
ing of an execution case by the decree-holder. 
Such a disability on the part of the decree- 
holder cannot be imported without express 
words in the statute. There are several reasons 
why this disability cannot be read into the 
provisions of the Bihar Tenancy Act. The 
period of limitation provided for executing 
the decree for rent is three years from the date 
of the deoree. Supposing the Court which 
passed the decree, by inadvertence did not 
direct the issue of notice under that section 
with the result that no such notice was actually 
served on the judgment-dehtor—what is the 
result of the non-issue and non-service of such 
a notice ? Can it be said that that would affect 
the period of limitation given by the statute 
to the decree-holder for the execution of his 
decree for rent? We may suppose that the 
decree-holder in the hypothetical case referred 
to comes to the executing Court on the very 
last day of limitation with an application for 
executing his decree. Is the executing Court 
entitled to throw out that application for 
execution on the ground that notice under 
S. 148 (g) had not been served ? In my opinion, 
this could not have been the intention of the 
Legislature when it made the provision in 
question. It could not have intended to shorten 
the period of limitation by enacting that the 
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decree-holder must first have notice served 
under S. 148 (g) before he could make his 
application for the execution of the decree. 
Ordinarily, of course, where the rent Court is 
vigilant it would make a direction in accord¬ 
ance with the section at the time of the pass¬ 
ing of the decree that notice under that section 
do issue; but a case may easily be contem¬ 
plated in which the Court passing the decree for 
rent has omitted to make any such direction. 
Certainly the successful litigant cannot be 
penalised because the Court itself has omitted 
to perform its duty. It must follow from what 
has been said above that where the decree- 
holder comes on the very last date of limitation 
with a prayer to execute his decree, the Court 
cannot throw out his application for execu¬ 
tion on the ground of non-service of notice 
under S. 148 (g), Bihar Tenancy Act. In such 
circumstances the only power given to the 
Court is to insist upon the decree-holder 
taking out a notice under S. 148 (g). Such a 
notice has to be taken and has to be served 
with a view to giving the judgment-debtor the 
opportunity of paying the decretal sum and if 
he does not avail himself of that opportunity, 
the law must take its course and the property 
must be sold in satisfaction of the decree. 

Again, it may be pointed out that S. 158AA 
speaks of attachment and sale of the property 
of the judgment-debtor, moveable and immo¬ 
vable but execution may in certain circum¬ 
stances be taken against the person of the 
judgment-debtor who is not a raiyat or an 
under raiyat. Such an execution would not be 
within the mischief of S. 158AA of the Act. 
Hence, in my opinion, these are the reasons 
for holding that the issue and sen-ice of notice 
under S. 148 (g), Bihar Tenancy Act, cannot be 
a condition precedent to the executing Court 
obtaining jurisdiction to proceed with the exe¬ 
cution itself apart from its power to attach 
and sell the judgment-debtor's property. As a 
result of all these considerations it must be 
held that the non-issue and non-service of the 
notice under S. 148 (g), Bihar Tenancy Act, is 
not a bar to the decree-holder putting in an 
application for execution of his decree. That 
being so, the previous execution in the present 
case taken out by the decree-holder was one 
in accordance with law and therefore the 
second execution case cannot be said to have 
been barred by limitation. 

In the result the appeal is allowed and the 
orders of the lower appellate Court set aside 
and the execution case directed to proceed in 
accordance with law. The appellant is entitled 
to his costs here and in the Courts below. 

D as J._ I agree and I would like to add 

a few words. The main argument on behalf 
of the respondent before us is that the service 


of notice under s. 148 (g), Bihar Tenancy Act 
is a condition precedent to the maintainability 
of an application for execution of the decree 
under s. 158AA, Bihar Tenancy Act. The short 
answer to this argument is that the plain 
words used in S. 158AA, do not support such a 
contention. The words used in S. 158AA clearly 
say that the decretal amount may be realized 
by the attachment and sale of the property of 
the judgment-debtor, both moveable and im. 
movable, when the judgment-debtor fails to 
pay to the decree-holder or deposit into Court 
the decretal amount within the time men¬ 
tioned in clause (g) of S. 148. The section 
nowhere lays down that an application^ exe¬ 
cution cannot be made before the notice under 
cl. (g) of S. 148, Bihar Tenancy Act, has been 
served. It may be contended with some force 
that the property of the judgment-debtor can¬ 
not be attached and sold before such a notice 
as is contemplated under clause (g) of S. 148 
has been served. It cannot, however, be con¬ 
tended on the actual words used in S. 158AA, 
Bihar Tenancy Act, that an application inexe- 
cution is not maintainable without the service 
of a notice under clause (g) of s. 148. No time 
is fixed for the service of the notice under 
clause (g) of S. 148, Bihar Tenancy Act. The 
issue of the notice will depend on the payment 
of the costs by the plaintiff. It depends on the 
Court to issue the notice. It could not be 
the intention that the usual period of limita¬ 
tion given to a decree-holder for the execution 
of his decree will be curtailed by the provi¬ 
sions of clause (g) of S. 148, Bihar Tenancy Act. 
No time limit having been fixed for the issue 
of the notice under clause (g) of S. 148, Bihar 
Tenancy Act, there can be nothing illegal if 
the notice under clause (g) of S. 148 is served 
after the execution petition has been filed. In 
1944 P.W.N. 513 3 Meredith J. has held that 
s. 148 (g), Bihar Tenancy Act, casts no duty 
upon the'decree-holder, but upon the Court, to 
see that the notice is issued in time. The de¬ 
cree-holder cannot be penalised because the 
Court has failed to do its duty. In that par¬ 
ticular case the notice under S. 148 (g), Bihar 
Tenancy Act, was actually served after the 
application in execution had been filed and en¬ 
tertained. Section 158AA does not prohibit the 
entertainment of an application for execution 
merely because the notice under clause (g) of 
S. 148 has not been served. This, in my opi¬ 
nion, is a sufficient answer to the argument 
that the first application for execution in this 
case was not an application in accordance 

with law. , „ , 

G N> _ Appeal allowed. 

3. (’44) 1944 P. w. N. 513, Rai Biman Bihari Mitra 
v. Sudanis Singh. 
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Limitation Act. Section 20 , cl. (l) provides 
that where interest on a debt is before the 
expiration of the prescribed period paid as 
such by the person liable to pay the debt or 
by his ageDt duly authorised in this behalf, a 
fresh period of limitation shall be computed 
from the time when the payment was made. 
It seems that there was a conflict of opinion 
as to the construction of this section sometime 
ago and it was held by Harries C. J. and 
llanohar Lall J. in 18 Pat. 253 1 which is the 
latest decision of this Court on the subject 
that where a payment is made by the debtor 
to his creditor within the period of limitation 
and the debtor does not specify whether the 
payment is towards interest or principal, but 
the creditor appropriates the payment ton ards 
interest, the payment is a payment of interest 
“as such” within the meaning of S. 20 (l), Limi¬ 
tation Act, and the words "as such” in S. 20 (1) 
as amended in 1927 are now redundant. In 
arriving at this conclusion the learned Chief 
Justice who delivered the judgment in the case 
quoted several other decisions which need not 
be referred to here. It may, however, be 
mentioned that this view was opposed to the 
view expressed by a Full Bench of the Allaha¬ 
bad High Court in 58 ALL. 261.® That case 
laid down that where the money is paid by a 
debtor without specifying whether the pay¬ 
ment is towards interest or towards principal, 
leaving it to the option of the creditor to 
appropriate it as he likes, and the creditor 
appropriates it wholly towards interest due, 
there is neither a payment of interest as such 
nor a part-payment of the principal within the 
meaning of S. 20 , Limitation Act. It was 
further laid down that the words “paid as 
such” in para. 1 of S.20 necessarily imply that 
the interest must have been paid professedly 
as interest at the time of payment, that is, the 
debtor must have paid the amount with the 
intention that it should be paid towards interest 
and there must be something to indicate that 
intention, the mere appropriation by the cre¬ 
ditor of the payment to interest cannot take 
the place of such an indication. In other words 
mere unspecified payment of money which 
subsequently by the act of the creditor be¬ 
comes a payment of interest, is not payment of 
interest “as such” within the meaning of S. 20. 

The conflict, on the subject has however 
been finally settled in 22 P. L. T. 426 8 which 
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Fazl Ali C. J. and Shearer J. 

Firm Ram Chandra Kesardeo — 

Plaintiff — Appellant 
v. 

Firm Shaikh Shitu Shaikh Rahmat and 
others — Defendants — Respondents. 

Appeal No. 1006 of 1942, Decided on 22nd Novem¬ 
ber 1944, from appellate decree of Addl. Sub-Judge, 
Ranchi, D/- 29th August 1942. 

(a) Limitation Act (1908), S.20—Interest bear¬ 
ing debt — Payment by debtor without ap¬ 
propriation— Creditor appropriating it towards 
principal, when saves limitation explained — 
Endorsement on handnote held not sufficient to 
hold payment of interest “as such.” 

Where a debtor has made a payment on account 
of an interest bearing debt without appropriating 
the sum paid either towards principal or interest the 
creditor may appropriate and if he appropriates it 
towards principal it beoomes a part payment of prin¬ 
cipal within the meaning of S. 20 and saves limita¬ 
tion nonetheless that it was not paid as such. It is 
not necessary that the character of the payment as 
intended to go towards interest or towards principal 
must appear by the writing or must be ascertainable 
or ascertained at the time when the payment is 
made. The language of S. 20 is satisfied, when with¬ 
in the prescribed period the creditor has in the exer¬ 
cise of his right done something which treats the 
payment as made on account of principal. If, there¬ 
fore, until after the expiry of the prescribed period 
the creditor has treated the sum as paid on account 
of interest or has not done anything to treat it as 
paid on account of principal, then under the amend¬ 
ed S. 20 part payment of principal has not been 
established : (*40) 27 A. I. R. 1940 P. C. 63, Bel. on. 

[P 272 C 1] 

[A brief endorsement on the handnote in these 
words “26-12-37—Bs. 4“ held not sufficient to hold 
that there was any payment of interest “as such."] 

[P 272 C 2] 

(b) Limitation Act (1908), S. 19 — Merc en¬ 
dorsement of payment is not acknowledgment. 

A mer° endorsement of payment without farther 
specification does not operate as an acknowledgment 
wdhm the meaning of 3. 19 : ('44) 31 A. I. R. 1944 
Lah. 88, Bel. on. rp 272 C 2] 

S. N. Batterjee — for Appellant. 

L. K. Chowdhury — for Respondents. 

Fazl Ali C. J. — This is an appeal by the 
plaintiff in a mortgage suit based on a hand- 
note. The suit has been dismissed by both the 
Umrts below on the ground of limitation. 
Hence this second appeal. The hand note was 
executed by respondents 2 and 8 for a sum of 
BS. 535 on 2nd January 1936. The suit was 
brought on 2 nd January 1941. Between these 
two dates a number of payments were made 
which are set out in the judgment of the 
lower appeUate Court, but we are concerned 
only m tbs appeal with a sum of Rs. 4 which 
‘ 9 a 8a ‘ d . to have been paid by one of the defen- 
, to {he plaintiff on 26th December 1937 . 
The plaintiffs case is that limitation is saved 

° f thi8 P a y ment and he relies in 
the first instance upon the provisions of s. 20 , 


V i' 3 pL 26 AXR - 1939 Pat - 389 : 18 Pat. 253 : 183 
I.c. 830, Santa Prasad Singh v. Harkishoro Prasad 
Singh. 

2 ; i- B ol2 a ,A I,R - 1936 AU - 946 : 68 All. 201 : 159 

,' ,.jn?oi F i B A Udaypal Singh v - Lakhmi Chand. 
3 - ( 4 ( J) 27 A.I.R. 1940 P.C. 63 : I. L. R. (1940) 
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lays down (l) that the provision in S. 20 sub- 
s. (l), Limitation Act, as amended by Act l of 
1927 involves that the intention of the debtor 
must be shown to have been that the payment 
should go towards interest and the intention 
may be proved not only by statements made 
by him at the time of payment but in any 
other manner and may clearly appear from 
the circumstances of the case; ( 2 ) that even 
when the requirement in the proviso of s. 2 o 
as to writing is satisfied, it is still insufficient 
to give rise to a fresh period of limitation; that 
the debtor has made the payment generally 
on account and that the creditor has appro¬ 
priated it to interest. Nor in the absence of 
an intention on the part of the debtor does a 
payment amount to a payment of interest as 
such by reason of the rule that it is the right 
of the creditor to have payments treated in 
account as liquidating the interest before the 
principal. Then their Lordships proceed to 
refer to that part of S. 20 which relates to the 
payment of the principal and which runs as 
follows : 

"or where part of the principal of a debt is, before the 
expiration of the prescribed period paid by the debtor 
or by his agent duly authorised in this behalf.'* 

Referring to this provision their Lordships 
observed as follows : 

“On the other hand, it remains true that the 
section when dealing with part payment of principal 
contains no similar stipulation as to the debtor's 
intention. The words “as such" are not repeated 
and the contrast between the two classes of payments 
is too marked to be mistaken or overlooked." 


A. I. R, 

that there is merely a brief endorsement on 

the handnote in these words: ‘‘26-12-37_Rs.4” 

and this endorsement bears the thumb impres¬ 
sion of one of the debtors. Upon this endorse, 
ment it is difficult to hold that there was any 
payment of interest “as such.” The question 
still remains whether there was any appro¬ 
priation by the plaintiff of this sum towards 
principal. Even assuming that such an inten- 
tion can be implied from the account set out 
at the end of the plaint, it cannot help the 
plaintiff, because the plaint was filed more 
than three years after the date of the last 
valid payment. In my opinion therefore the 
decision of the Courts below that the suit is 
barred by limitation is correct. 

It was contended that the payment in ques¬ 
tion amounts to an acknowledgment of the 
defendant’s liability under the handnote. A 
similar point seems to have been raised in 
A I. R. 1944 Lab. 88, 1 but it was negatived. It 
was held in that case that a mere endorse- 
ment of payment without further specification 
does not operate as an acknowledgment with¬ 
in the meaning of 8. 19. The facts of the case 
decided by the Lahore High Court are very 
similar to those of the present case and in 
my opinion the second contention raised on 
behalf of the appellant must also necessarily 
fail and I would accordingly dismiss this 
appeal with costs. 

Shearer J —I agree. 

R.K. Appeal dismissed. 


Having said this their Lordships proceeded 
to lay down that where a debtor has made a 
payment on account of an interest-bearing 
debt without appropriating the sum paid 
either towards principal or interest the credi¬ 
tor may appropriate and if he appropriates it 
towards principal it becomes a part payment 
of principal within the meaning of S. 20, 
Limitation Act, and saves limitation none- 
theless that it was not paid as such. It is not 
necessary that the character of the payment 
as intended to go towards interest or towards 
principal must appear by the writing or must 
be ascertainable or ascertained at the time 
when the payment is made and the language 
of S. 20 has not been satisfied, unless within 
the prescribed period the creditor has in the 
exercise of his right done something which 
treats the payment as made on account of 
principal. If therefore until after the expiry 
of the prescribed period the creditor has treat¬ 
ed the sum as paid on account of interest or 
has not done anything to treat it as paid on 
account of principal, then under the amended 
S. 20 part payment of principal has not been 
established. 

Now, in the present case what we find is 


4. ('44) 31 A. I. R. 1944 Lab. 83 : I. L. B. (1944) 
Lab. 528 : 213 I. C. 253, Dial Singh v. Moham- 
mad Ali. 
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Manohar Lall and Beevor JJ. 

Sir Badri Das Goenka and others — 

Appellants 

v. 

Raj Kumar Singh — Respondent . 

Appeal No. 173 of 1943, Decided on 12th Decem¬ 
ber 1944, from decision of Sub-Judge, Monghyr, 
D/- 28th November 1942. 


(a) Bihar Tenancy Act (8 of 1885), S. 113 — 
Vord "reduce" in — Meaning of. 

The word "reduce" in S. 113 cannot bo read in 
ny narrow or technical sense and would include the 
mediation of an enhancement of rent. [P 274 C 2] 

(b) Bihar Tenancy Act (8 of 1885), S. 112 A (1) 
- More than one application for reduction ox 
ent on different grounds can be made under 

112 A (1). 

The view that only one application for reduction 
f rent can be made under S. 112 A (1) is incorrec 
y reason of B. 113 of the Government Buies under 
he Bihar Tenancy Act, which pres^ib^ sepa^ 
arms for applications under different ^eais of ^o. 
12A (1). More than one a PP lioa ‘ 10 “ ba ^°^ 
miinds can be made under S. 112 (A) fi). 
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giving a decision on one such application the revenae 
Court is not deprived of jurisdiction to give a deci¬ 
sion on another application under a different head 
of S. 112A (1): (’42) 29 A. I. R. 1942 Pat. 394, Not 
,approved . IP 275 C 2] 

(c) Bihar Tenancy Act (8 of 1885), Ss. 112A 
and 113—Interpretation of —Jurisdiction of col¬ 
lector to proceed under S. 112 A — Scope of — 
Rent of holding settled or reduced within period 
specified by S. 113—Application by raiyat under 
S. 112A — Collector has jurisdiction to deal 
with application- 

Seclion 112A gives the Collector jurisdiction to 
proceed in two different ways either on an applica¬ 
tion or on his own motioD, but he can only proceed 
on his own motion if the Governor by notification 
directs a settlement of the rents of the occupancy 
holdings situated in any area or any class or classes 
of occupancy holdings situated in any area to be 
made under this section. If in the absence of such a 
notification the Collector proceeds on his own motion, 
he has an inherent lack of jurisdiction. Whether he 
is proceeding on his own motion or on an applica¬ 
tion, the section deals only with rents of occupancy 
raiyats. If, therefore, the Collector proceeds to deal 
under S, 112A with the rent of a tenant who is not 
an occupancy raiyat, again there is an inherent lack 
of jurisdiction. Thirdly, if the Collector proceeds on the 
application of some one who is neither an occupancy 
raiyat nor a landlord, again thero is an inherent lack 
of jurisdiction. (P 276 C 1] 


But there is nothing in S. 112A which deprives 
the Collector of jurisdiction to receive and deal with 
an application of an occupancy raiyat by reason of the 
fact that the rent of the holding has been settled or 
reduced within the period specified by S. 113. No 
doubt if it is proved that the rent of the holding 
has been settled or reduced within such period, the 
Collector or Revenue Officer acting under S. 112A 
could not give tho tenant applicant any relief and 
therefore it may be said that in ft sense tho absence 
of such settlement or reduction would be nocessary 
to confer jurisdiction on the Collector or Revenue 
Officer to grant relief to the tenant, but it is for the 
Collector or Revenue Officer to consider whether the 
facts gave him jurisdiction to grant tho relief and 
the fact that he found facts wrongly cannot make 
his decision wholly null and void. [P 276 C 1, 2] 

The original rental of tho holding was Rs. 65-5-0 
but subsequently it was enhanced to Rs. 69-15-0. 
On ft petition by the tenant under S. 112 for reduc¬ 
tion of rent the enhancement was cancelled and the 
rent was settled at Rs. 65-5-0 on 29th May 1938. In 
1939 on an application by the tenant under S. 112A 
(1) (d) tho parties appeared before the Collector and 
neither party put forward any allegation that the 
rent had already been settled or reduced with the 
result that the Collector found the faota wrongly 
that there had been no previous reduction and re- 
. duced the rent to Rs. 40 within tho period men- 

a il d J h 4 US con ^ raven ^ S. 113. In 
the suit by the landlord to recover rent at Rs. 65-5-0 

Z l hat the second Motion was with¬ 

out jurisdiction by reason of S. 113: 

Held that the fact that tho Collector found the 
foots wrong 1 / did not deprive him of hU inherent 
junBiction to deal wUh the application under 
S. 112A(1) (d) and the landlord not having appealed 
against the decision of the Collector his Eon 
•reducing the rent could not be challenged, 

J■ C. SinJia — for Appellants. ^ 2 ^ ^ 

X. N. LaU and L. K. Chaudhuri — 

P/85 4 88 E ” SPO ” a “ t ' 


Baevor J. — This is an appeal by the 
plaintiffs in a suit brought to recover rent for 
the years 1345 to 1348 Fasti claimed at an 
annual rental of Rs. 65-5-0 besides cess. The 
defence was that the rental had been reduced 
to Rs. 40.6-0 besides ces3 and there was a plea 
of set off. The only question before us is tho 
question at what rate rent is payable. The 
trial Court gave a decree at the rate claimed 
by the plaintiffs but on appeal the Second 
Subordinate Judge of Monghyr held that rent 
was payable at Rs. 40-6-0 besides cess os alleged 
by the defence. It appears that the original 
rental of this holding was Rs. 65-5-0 but subse¬ 
quently it was enhanced to Rs. 69-15-0. Exhibit 1 
is a petition by the tenant under S. 112 , Bihar 
Tenancy Act, for reduction of rent. There is 
an order of the assistant settlement officer 
thereon dated 9th March 1938, running as 
follows: “There is enhancement to this hold¬ 
ing which will bo cancelled. Rs. 65.5-0.” 
Exhibit 2 is the rent schedule showing that 
rent was settled at Rs. 65-5-0. This is dated 
29th May 1938. Exhibit B is a rent reduction 
schedule in proceedings under S. 112A, Bihar 
Tenancy Act showing that the rent of thi 3 
holding was settled at Rs. 40-6-0. Exhibit O is 
a copy of order sheet in the case under S. 112A, 
winch shows that that case was one under 
S. 112A (l) (d). It is contended on behalf of 
the appellants that the order dated 18th May 
1939 reducing the rent to Rs. 40-6-0 and tho 
rent schedule (Ex. B) prepared accordingly on 
26th June 1939 were ultra vires by reason of 
S-113, Bihar Tenancy Act. This contention 
was accepted by the trial Court but rejected 
by the learned Subordinate Judge on appeal. 

Exhibit l is a petition under S. 112 , Bihar 
Tenancy Act, which is the section which gives 
power to the Provincial Government to invest 
a revenue officer with powers to settle all 
rents and when settling rents to reduce rents. 
The reason given in Ex. 1 for claiming reduc¬ 
tion of rent is “galla mahaga ke wajah se' 
obviously the word “ mahaga ” here is a slip 
of the pen for “ sasta ” and the reason on which 
reduction was really claimed was a fall in the 
average price of staple food crops. Under S. in 
( 2 a) settlement of rents under,this section shall 
be made in the manner provided by ss. 104 
to 104J both inclusive. Section 104E provides- 
for the publication of a draft of the settle¬ 
ment rent roll when it has been prepared and 
also provides for revision of entries in the 
draft rent roll by the revenue officer of his 
own motion or on the application of any 
party aggrieved at any time before the settle, 
ment rent roll is submitted to the confirming 
authority under S. 104F. Section 104F (3) pro. 
rides that after sanction by the confirming 
authority, the revenue officer shall finally 
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frame the settlement rent roll and shall in- 
corporate it with the record of rights published 
in draft under S. 103A. The certified copy 
(Ex. 2) did not disclose whether this procedure 
had been adopted but on reference to the ori¬ 
ginal record 1 have ascertained that the draft 
rent roll was published on 29th May 1938, 
was submitted to the settlement officer for 
confirmation on 17th December 1938, was con¬ 
firmed by him on 10th January 1939 and was 
finally published on 20th March 1939. It is 
thus clear that the provisions of S. 112 , Bihar 
Tenancy Act, were complied with. Section H2A 
runs: 

"(1). The Collector may, on the application of an 
occupancy raiyat or a landlord made in the prescrib¬ 
ed form, or if the Governor by notification directs 
that a settlement of the rents of the occupancy hold¬ 
ings situated in any area or of any class or classes of 
occupancy holdings situated in any area shall be 
made under this section, on an application made as 
. aforesaid or on his own motion” 

take action as described under headings (a) 
to (e). In this case we are concerned with 
heading (d) which runs as follows : 

“reduce the rent of any occupancy bolding, if there 
has been a fall not due to a temporary cause in the 
average local prices of staple food crops during the 
currency of the present rent, to such an extent that 
the reduced rent shall bear to the previous rent the 
same proportion as the current prices bear to the 
prices prevailing (i) at the time when the previous 
rent first became payable, or (ii) if the previous rent first 
became payable before the preparation of a record of 
rights under Chap. 10 and the landlord is unable to 
prove to the satisfaction of the Collector when the 
previous rent first became payable, at the time when 
a record of rights was first prepared in respect of the 
holding.” 

Section 112A (5) directs that the powers con¬ 
ferred on the Collector by this section shall 
be exercised in accordance with the prescribed 
procedure. This procedure is prescribed by 
the Government rules under the Bihar Ten¬ 
ancy Act, Chap, viiib, Hr. 118 to 124. Rule 
118 prescribes one form for applications under 
S. 112A (l) (a) or (b) and other distinct forms 
for applications under heads (c), (d) and (e) 
respectively. Rule 114 provides that Rr. 82, 
88, 84, 85, 87 and 88A shall apply as far as 
may be to applications under S. 112A. Rule 87 
states that it shall not be necessary for a 
Revenue Officer to draw up a separate decree 
with regard to the fair rent settled but the 
entry made in his decision or schedule at¬ 
tached thereto with regard to the fair rent 
settled shall be held to be a decree. None of 
the rules governing the procedure under 
S. 112A provide either for draft publication or 
final publication of the rent schedule or rent 
roll. It is, therefore, unnecessary to publish 
such rent roll or rent schedules in order to 
give them validity. No defect in the procedure 
in dealing with the case under S. 112A, Bihar 
Tenancy Act, to which Bxs. B and c refer, 


has been pointed out. Section 113 (l), Bihar 
Tenancy Act-, runs as follows: 

“When the rent of a tenure or holding is settled 
or reduced under this chapter, it shall not, except on 
the ground of a landlord’s improvement or of a sub¬ 
sequent alteration in the area of the tenure or hold¬ 
ing, be enhanced, in the case of a tenure or an 
occupancy holding or the holding of an under-raijat 
having occupancy rights, for 15 years, and in the 
case of a non-occupancy holding or the holding of 
an under-raiyat not having occupancy rights for five 
years, and no such rent shall be reduced within the 
periods aforesaid save on the ground of alteration in 
the area of the holding or on any of the grounds 
specified in sub-cls. (i) and (ii) of cl. (c) of eub-s. (1) 
of S. 112A ” 

The contention of the plaintiffs-appellaDta 
is that the rent of the holding now in ques¬ 
tion was settled under s. 112 and the orders 
contained in Exs. B and c are orders reducing 
the rent so settled within the period specified. 
It is, therefore, urged that those orders are 
without jurisdiction and void. For the ten- 
ant-respondent it was first contended that 
S. 113 does not apply to the facts of this case. 
It was pointed out on their behalf that under 
S. 112A (l) (a) the Collector may cancel all 
enhancements of the rents of occupancy hold¬ 
ings made under S. 29 or under els. (a), (b) 
or (d) of S. 80 between 1st January 1911 and 
31st December 1936. It was urged that the 
order cancelling enhancement on the petition 
(Ex. l) and the rent schedule (Ex. 2) prepared 
in accordance therewith did not show a settle- 
ment of rent or reduction of rent but merely 
the cancellation of an enhancement. I cannot 
agree with this contention. I have already 
shown that the procedure in settling rents 
under S. 112 was fully carried out in the case to 
which Exs. 1 and 2 relate. Moreover, the 
saving clause at the end of S. 113 (l) refers to 
sub-cls. (i) and (ii) of cl. (c) of sub-s. (l) of 
S. 112A which clearly shows that those sub¬ 
clauses afford grounds for "reducing” rent. 
Yet cl. (c) does not mention the word "reduce” 
but provides for "the partial or entire remis¬ 
sion” of rent in certain circumstances. This 
shows that the word "reduce” in 6.113 cannot 
be read in any narrow or technical sense. The 
further contention on behalf of the respondent 
is that even if S. 118, Bihar Tenancy Act, ap¬ 
plies to the facts this did not affect the juris¬ 
diction of the officer dealing with the case 
under S. 112A and that ho had jurisdiction 
even if he made an error in not applying 


ection 113. . 

In support of their contention that the 
evenue officer acting under S. 112A acted 
rithout jurisdiction, the appellants first cited 
he decision of the Privy Council reported in 
2 Pat. 626 1 where it was held that in order io 


. (-33) 20 A. I. B. 1933 P. C. s 12 Pat. 620 : 
60 l.C. 176 : 142 I. C. 781 (P. C.), Jagduhwar 
Dayal Singh t. Patbak Dwarka Smgh. 
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justify a sale of a tenure under S. 20S, Chota 
Nagpur Tenancy Act, 1903, all parties interest, 
ed in the tenure must be joined as defendants 
in the rent suit or be sufficiently represented 
and that where all the parties are not joined 
or represented S. 211 does not apply and the 
revenue Court has no jurisdiction to order a 
sale. I do not think the principle of that 
decision can be applied direct to the facts 
of the present case in which there is no 
defect of parties, and I cannot find anything 
in that decision which will guide us in the pre¬ 
sent case. The appellants then referred to the 
decision of this Court in 23 p.L.T. 189. 2 In that 
case the original rent of the holding was Rs. G5. 
It was thereafter enhanced to Rs. 82-14-0. On 
the application of the tenant rent was reduced 
to Rs. 35-15-0 under cl. (d) of S. 112 A (l), Bihar 
Tenancy Act, and subsequently enhancement 
was cancelled under cl. (a) of the section which 
had the effect of substituting the original rent 
of Rs. 65. The landlord sued for rent at the 
rate of rs. 65. It was held by this Court that 
no Court could pass a decree at a rate in 
excess of Rs. 35-15-0. Harries C. J. delivering 
the judgment gave his reasons as follows : 

“Assuming that a tenant may apply under the 
different sub-sections of S. 112A, yet 1 do not think 
that a second decision would completely destroy the 
effect of a decision on an earlier application. The 
second application in this case was an application for 
cancellation of certain enhancements aDd such can¬ 
cellation was ordered. It is troe that the effect of 
that order was to restore the original rate of rent. 
The order on the subsequent application amounted 
to an enhancement of the rent, and the Court had 
no right to enhance rent which had been lawfully 
reduced under S. 112A, Bihar Tenancy Act. Such 
rent could not be enhanced for fifteen years by reason 
of the provision of S. 113 of that Act. If this order 
bo treated as an order enhancing rent, then it 
appears to me to be an order made wholly without 
jurisdiction. The order, however, need not be treated 
as an order interfering with the rent but merely as 
an order cancelling the enhancement, an order 
which was wholly unnecessary and ineffective by 

35-15-V he Carlier ° rder reduciD 8 the rent to 

;Jl? y jU i gTn0nt ' th ® ro can question of res 
Si? 1 * ,n thl8 ,. ca f- 11 ‘be Courts could entertain 
ihose two applications based on different grounds, 
then the decision on the second application would 

the 7 . dCStr ^ * he cffect of thc deci9i °n o“ 

‘ PpLC4 r 0n the other hRnd - “ only one 

sutetxment then the 0rder oa th ° 

^ Q6n , ap P hcatl0Q 19 one without jurisdiction. 

Prom this passage it is dear that the deci 
aon was finally based on the ground that the 
soiond order in that case need not be treated 
as an order interfering with the rent but 
gere fras an order cancelling th* en hance 


ment, an order which was wholly unnecessary 
and ineffective by reason of the earlier order 
reducing the rent to Rs. 85-15-0. Tbat ground 
cannot afford a basis for decision of the pre¬ 
sent case. It is true that Harries C. J. con¬ 
sidered-certain other grounds but he did not 
make them the basis of his decision. He dealt 
with the question of jurisdiction only on the 
assumption that only one application could be 
made under S. U2A, Bihar Tenancy Act. In 
my opinion that assumption is incorrect by 
reason of R. 113, Government Rules under 
the Bihar Tenancy Act which prescribes sepa¬ 
rate forms for applications under different 
heads of S. 112A (i). Dealing with the alterna¬ 
tive possibility that more than one application 
under S. 112A (l) could be made, Harries C. J., 
stated : 

“If the Courts could entertain these two applica¬ 
tions based on different grounds then the decision 
on the second application would not of necessity 
destroy the effect of the decision on the first 
application.” 

He did not lay down that after giving a 
decision on one such application the revenue 
Court would have no jurisdiction to give a 
decision on another application under a diffe¬ 
rent head of s. I12A (l). In another case, 
22 P. L. T. 874 3 cited on behalf of the respon¬ 
dent, Harries C. J. had again to consider the 
limits of the jurisdiction of revenue officers. 
That was a case under the Bihar Restoration 
of Bakasht Lands and Reduction of Arrears of 
Rent Act, 9 of 1938. It was held that the rent 
of the holding being a produce rent it came 
within S. 10 of the Act and the Rent Reduction 
Officer had jurisdiction to reduce the rent of 
such a holding. It was pointed out that s. is 
(l) of the Act deals with disposal of applica¬ 
tions under 8. 16 and that the Collector must 
dismiss an application of the tenants unless 
the latter have complied with the three re- 
qmrements of the sub-seotion viz., 2 (a) (i) 2 
(a) (u) and 2 (a) (iii), and that if the tenants 
have not complied with the whole three, they 
have no right to claim reduction of rent. It 
was held that the judgment-debtors in that 
case being occuptffacy raiyats paying produce 
rents were entitled to make an application to 
the Rent Reduction Officer under s. 16 of the 
Act and that the Rent Reduction Officer had fall 
jurisdiction to call upon the appellant-decree- 
holder to answer the application and to hear 
the parties and make such orders as he deem, 
ed proper in the circumstances. It was held that 
that was not a case of inherent want of juris- 

ofpT ReferGnce ™ made to the case in 
- l_p. L. T. 246 for the proposition that there i s 

3 P L 1) T874 I 5iv 194 t 1 T Pa . t - 890 : 194 h c - 99 : 22 

4 <’401 97 A hi v - Ajodhya Singh. 

r 1 ♦ . T, 7 AIR - 1940 Pat - 406 : 21 P L T 24fi 
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a confusion between the existence of jurisdic¬ 
tion and the exercise of jurisdiction and that 
a Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the wronged 
party can only take the course prescribed by 
law for setting matters right, and if that 
course is not taken, the decision however 
wrong cannot be disturbed. Later in the judg¬ 
ment Harries C. J., stated : 

“ In my judgment the Revenue authorities bad 
jurisdiction in this case to entertain the application. 
It may well be that they had to decide three facts 
in favour of the applicants before they could give 
them relief, and in a sense the existence of these 
three facts would be necessary to confer jurisdiction; 
but it was for the Court to consider whether the 
facts gave it jurisdiction to grant the relief, and the 
fact that it found the facts wrongly cannot make its 
decision wholly null and void. It had jurisdiction to 
entertain the matter, and it is no answer to say that 
it had decided wrongly in the exercise of its jurisdic¬ 
tion.” 

Now applying this principle to the provisions 
of S. 112A (1), Bihar Tenancy Act, it is clear 
that that section gives the Collector jurisdiction 
to proceed in two different ways either on an 
application or on his own motion, hut he can 
only proceed on his own motion if the Gov¬ 
ernor by notification directs a settlement of 
the rents of the occupancy holdings situated 
in any area or any class or classes of occu¬ 
pancy holdings situated in any area to be 
made under this section. It is clear, therefore, 
that if in the absence of such a notification 
the Collector proceeds on his own motion, he 
has an inherent lack of jurisdiction. It is also 
clear that where he is proceeding on his own 
motion or on an application, the section deals 
only with rents of occupancy raiyats. If, 
therefore, the Collector proceeds to deal under 
this section with the rent of a tenant who is 
not an occupancy raiyat, again there is an 
inherent lack of jurisdiction. Thirdly, if the 
Collector proceeds on the application of some¬ 
one who is neither an occupancy raiyat nor a 
landlord, again there is an inherent lack of 
jurisdiction. I cannot, however, see anything 
in this section which deprives the Collector of 
jurisdiction to receive and deal with an appli¬ 
cation of an occupancy raiyat by reason of 
the fact that the rent of the holding has been 
settled or reduced within the period specified 
by S. 118 . No doubt if it is proved that the 
rent of the holding has been settled or reduced 
within such period, the Collector or Revenue 
Officer acting under S. 112A could not give 
the tenant-applicant any relief. Paraphrasing, 
therefore, the words of Harries C. J., it may 
be said that in a sense the absence of such 
settlement or reduction would be necessary to 
confer jurisdiction on the Collector or Revenue 
Officer to grant relief to the tenant, but it 
was for the Collector or Revenue Officer to 


consider whether the facts gave him jurisdic¬ 
tion to grant the relief and the fact that he 
found facts wrongly cannot make his decision 
wholly null and void. 

The order sheet (Ex. C) shows that the 
parties appeared before the Revenue Officer 
on 18th May 1939, and admitted that the rent 
of this holding became first payable in 1927 
and it is clear that neither party put forward 
any allegation that there had been any settle¬ 
ment or reduction such as would deprive the 
Revenue Officer of the power to grant relief 
to the tenant under s. 112A (l) (d). It is true 
that the Revenue Officer has in this case 
found the fact wrongly because neither party 
gave evidence of the true facts before him, 
but on the principle laid down by Harries C. J. 
in the above case I think that this did not 
deprive the Revenue Officer of his inherent 
jurisdiction to deal with the application under 
S. 112A (l), and the present appellants, therefore, 
not having taken steps to set aside that decision 
of the Revenue Officer by appeal as provided 
by S. 112B, Bihar Tenancy Act, I consider 
that the decision of the Revenue Officer re¬ 
ducing the rent to Rs. 40-G-0 cannot now be 
challenged. For these reasons I would dismiss 
the appeal with costs. 

Manohar Lall J—I agree. 

G.N. Appeal dismissed. 
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Sudhansu Sekhar Singh Deo — 

Decree-holder — Appellant 

v. 

Balabhadra Mahapatra — 

Judgment-debtor — Respondent. 
Appeal No. 77 of 1910, Decided on 13tb December 
144, (Cuttack Circuit), from appellate Order of Sub- 
idge, Sambalpur, D/- 21st August 1940. 
Limitation Act (1908), Art. 182 — Execution 
:tition — Court ordering judgment-debtor to 
iv decretal sum by instalments — Routine dis- 
issal of execution case — Execution case held 
ust be deemed to be pending — Subsequent 
iccution petition though in tabular form and 
irporting to be fresh held was in substance for 
mtinuing previous execution case. 

In execution of a money decree of 1923 thedecree- 
jlder made his third execution application m 1927 
which he sought the arrest and detention in prison 
the judgment-debtor for non-payment of the de- 
etal dues. But the Court ordered the judgment-debtor 
pay the decretal sum by monthly instalments of 
3 . 15 on or before 15th of every month m defauH 
any instalment the judgment-debtor being hablo 
be sent to prison. The judgmen debtor oonUnuei 
pay the instalments until 14th July 1937 wbenh 
Z default. The execution case of l»27w“*** 
issed on part satisfaction on 15th September 1928. 
a mh December 1939 the decree-holder madea 
esh regular execution application i p tabular 
, which he prayed that the 

, oontinued and the judgment-debtor to^rrest«l 
rms of order passed therein. The judgment-debtor 
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pleaded that the execution was barred under S. 48, 
Civil P. C.: 

Held that (1) though the execution application of 
19th December 1939 was in tabular form purporting 
to be a fresh execution application it was in substance 
merely an application to continue the previous execu¬ 
tion proceedings of 1927 ; (P 278 C 2] 

(2) the execution case of 1927 must be deemed to 
have been pending ail the time because the dismissal 
of the execution case of 1927 on 15th September 1928 
was a mere routine dismissal being neither for the 
default of the decree-holder nor on termination of 
the execution proceedings and the judgment-debtor 
had been busy paying the monthly instalments of 
Rs. 15 until he made a default on 14th July 1937; 

[P 277 C 1; P 278 C 2] 

(3) the execution therefore was not barred by S.48, 
Civil P. C.: (’39) 26 A.I.R. 1939 P. C. 80, Bel on. 

[P 278 C 2] 

B. K. Bay , L. N. Das& B. K. Pal —for Appellant. 

S. N . Sen Ouyta and P. C . Chatterji — 

for Respondent. 

Sinha J. —This is a decree-holder's appeal 
from the orders passed in execution procee¬ 
dings by the learned Subordinate Judge of 
Sambalpur upholding the judgment-debtor’s 
contention that the decree under execution 
was barred by limitation. The facts culminat¬ 
ing in this appeal are as follows: The appel¬ 
lant obtained a decree against the judgment 
debtor on 19th November 1923, for the sum 
of five thousand nine hundred odd rupees. 
Execution was taken out the same month and 
in the same year, which was dismissed on 
part satisfaction on 2nd May 1925. A second 
execution, being Execution case no. 50 of 1925 
ended on 20th March 1926, with an adjust 
ment between the parties to the effect that 
the judgment-debtor would pay ten rupees 
per month in instalments towards the satisfac 
tion of the decree. But, after paying Rs. 70 
only, the judgment-debtor made a default 
with effect from 21st November 1926. The re¬ 
sult was the third execution case, No. 32 of 
1927, in which the decree-holder sought that 
the judgment-debtor should be arrested and 
detained in civil prison for non-payment of 
the remaining sum out of the decretal dues. 
But the Court granted a further indulgence 
to the judgment-debtor by ordering that he 
should pay the decretal sum by monthly in- 
stahnenta of Rs. 15 on or before the 15 th of 

. d . efaulfc of any instalment 

posits being made in Execution Case no 99 of 

1927. On 15th September 1928, the execution 
case was dismissed on D art jo* 0 « 

patently, this dismissal was a mererouti™ 
dismissal, being neither for the default of tha 
deoree-holder nor on termination of the execu. 


tion proceedings. On 4th August 1937, the de¬ 
cree-holder obtained an order from the Court, 
permitting him to withdraw the amounts in 
deposit till 14th July 1937. On 19th December 
1939, the fourth execution case was started in 
the sense that it was numbered as Execution 
Case No. 89 of 1939, though, in substance, it 
was an application for continuing the old 
execution proceedings, that is to say, the Execu¬ 
tion Case No. 32 of 1927. In that application, 
the decree-holder recited all the events, which 
had happened until the date of the application, 
and, ultimately, prayed that the judgment- 
debtor be arrested in terms of the Court's order 
dated 5th July 1928, in Miscellaneous Case No. 
18 of 1928 arising out of Execution Case No. 32 
of 1927. When this application was put up before 
the Court, the office put up a note that apparently 
the application for execution was barred by 
limitation, and the decree-holder's pleader 
was called upon to explain as to how the ap¬ 
plication was within time. It appears, then, 
that on 3rd January 1940, the decree-holder's 
pleader made an application in which he re¬ 
cited the history of the previous execution, 
and then ended the application by the follow¬ 
ing prayer: 

"The decree-holder, therefore, prays that your 
honour would be pleased to pass orders continuing 
the Execution Case No. 32 of 1927.'* 

On this application, the Court passed an 
order on 15th January 1940, holding that, 
prima facie, the application was not time- 
barred, and that notice under 0 .21, R. 22, 
Civil P. C., should issue upon the judgment- 
debtor to show cause why execution should 
not proceed against him. Now, we come to a 
stage which has given the most trouble to the 
parties and to the Court below and to this 
Court. On 18 th January 1940, the decree- 
holder made a long application, reciting the 
history of the previous executions and ending 
with the orders passed in Execution Case 

No. 82 of 1927. In this application the prayer 
was as follows: 


xne decree-holder, therefore, prays that your 
honour would be pleased to coll for Execution Cose 
No. 32 of 1927 of this Court and to pass orders 
directing the re-arrest and detention of judgment-deb- 
ior in civil prison, in default to pay upRs. 2267-6.6." 

Upon that application, the Court passed the 
following order on 29th January 1940. "The 
petition is disallowed." It is this order which 
has been construed by the Court below as 
having deoided that the application for execu¬ 
tion, dated 18th January 1940 , was not main- 
tamable as being barred by time. On the other 
hand, it has been contended by Mr. B. K. Ray 
appearing on behalf of the appellant that this 
was an order passed on an interlocutory ap. 

plication for the arrest of the judgment-debtor 
only. 
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In Execution Case no. 89 of 1939, the judg¬ 
ment-debtor appeared and filed his objection 
which was numbered as Miscellaneous case 
No. 8 of 1940. The judgment-debtor’s objection 
was to the effect that the application was 
time-barred in view of S. 48, Civil P. C. The 
learned Subordinate Judge, in a very clear 
order arranged in sequence of events, himself 
was inclined to take the view that the appli¬ 
cation of 19th December 1939, which was 
numbered as Execution case No. 89 of 1939, 
was in time, because it was nothing but an 
application for continuing the Execution Case 
No. 32 of 1927, though it was an application in 
form drawn up as a regular fresh application 
for execution in tabular form, but he took 
the view that the orders aforesaid passed by 
the learned Subordinate Judge on 29th Janu¬ 
ary 1940, stood in the way of the application 
being treated as one in continuation of the 
Execution Case No. 32 of 1927. In this view, 
in my opinion, the learned Subordinate Judge, 
has grievously erred. It is apparent that, 
when the orders dated 29th January 1940, were 
passed by the learned Subordinate Judge, he 
was not cognisant of the previous orders pas¬ 
sed by him on the order sheet, bearing Execu- 
tion Case No. 89 of 1939. By the orders, already 
referred to, passed in Execution Case No. 89 
of 1939, the learned Subordinate Judge had 
rightly taken the view that notice should issue 
on the respondent (judgment-debtor) to show 
cause why execution should not proceed. Ap¬ 
parently, the orders of 15th January 1940, 
passed in this case, and the orders of 29th 
January 1940, passed on the decree-holder’s 
application bearing date 18th January 1940, 
are inconsistent. But, viewed in the proper 
light, in my opinion, there is no real in¬ 
consistency. The orders passed in Execution 
case No. 89 of 1939 were orders passed on the 
main application for the execution of the 
decree, the prayer being, as already indicated, 
that this should be treated as in continuation 
of the Execution case No. 32 of 1927. On the 
other hand, the orders dated 29th January 1940, 
were orders simply refusing the decree-holder s 
prayer for re.arrest of the judgment-debtor 
pending the disposal of the main application 
for execution on merits. Naturally, the Court 
decided that, so long as the question of limi¬ 
tation had not been decided on merits, the 
judgment-debtor could not be arrested by way 
of an interlocutory order. That is the only 
way in which the two orders, apparently in¬ 
consistent, can be reconciled. That being so, 
the only difficulty in treating the application 
of 19th December 1939, as one in continuation 
of the Execution case No. 82 of 1927 disap¬ 
pears. There is admittedly no other difficulty 
in the way of treating that application merely 


as one in continuation of the previous execu. 
tion case, aforesaid. It is true that the appli. 
cation of 19th December 1939 is in form a fresh 
application for execution, but in substance, it 
is an application merely to continue the pre. 
vious execution case. This conclusion is in 
consonance with the decision of their Lord, 
ships of the Judicial Committee of the Privy 
Council in 14 Luck. 192. 1 There also not one 
but several applications had been filed in 
tabular form, purporting to be fresh applies- 
tions for execution; but their Lordships took 
the view that, in substance, those were appli- 
cations merely to continue the previous exe- 
cution case which, in the eye of law, must be 
treated as pending, though the records of that 
case had been consigned to the record-room 
for conveniences of disposal. In my opinion, 
there is no real difference between the legal 
position as disclosed by the evidence in this 
case and the case before their Lordships of 
the Judicial Committee. It must be held, 
therefore, that the application of 19th Decern- 
ber 1939, was merely an application for con- 
tinuing the previous Execution Case No. 32 of 
1927, which must be deemed to have been 
pending all the time, because the judgment- 
debtor had been busy paying the monthly 
instalments of Rs. 15 until he made a default 
on 14th July 1937. The only ground on which 
the learned Subordinate Judge has decided 
against the decree-holder-appellant being held 
to be erroneous, it follows that the application 
for execution is within time, and should pro¬ 
ceed in accordance with law. 

The result is that the appeal is allowed, 
and the orders of the Court below set aside. 
But, in view of the faulty nature of the paper 
book prepared by the appellant, as also in 
view of fact that the decree-holder's pleader 
was responsible for creating confusion in the 
Court below, there will be no orders as to 
costs here or in the Court below. 

Das J—I agree. 

G.n. Appeal allowed. 

1. (’39) 26 A. I. R. 1939 P. C. 80 : 14 Luck. 192 : 
I.L.R. (1939) Ear. P.C. 136 : 66 I. A. 84 : 180 I.C. 
378 (P. C.), Oudh Commercial Bank Ltd. v. Bind 
Basini Kuer. 
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Sinha and Das JJ. 
Debendra Nath Giri — Appellant 


v. 

Sint. Trinayani Dasi — Respondent. 
Appeal No. 29 of 1942, Decided on 29th Juus^ 
15, (Cuttack Circuit), from original order of oub- 
Jge, Cuttack, D/- 11th April 1942. 

a) Transfer of Property Act (1882), Ss. 60 mid 

)_Maintenance charge decree — Liability l 

urring — S. 60 last para, does not apply — 
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Principle of splitting up cannot apply to such 
.decree. 

The provisions of the last paragraph of S. 60 can¬ 
not be applied to a decree which is not for a lump 
sum, as in the case of a maintenance charge decree. 
The liability of the properties charged is a recurring 
one until a certain contingency happens. The prin¬ 
ciple of splitting up of the mortgage security is 
therefore not applicable in its full force to a decree 
of this nature. By purchasing a portion of the pro¬ 
perty charged, the decree-holder cannot be said to 
have split up a claim which had not accrued on the 
date of the purchase but which was to accrue in the 
future. A charge which has not ripened into a 
present claim cannot be said to have been split up 
by an act of the decree-holder in relation to execu¬ 
tion proceedings taken for realisation of a debt which 
has accrued due at the date of the proceedings. 

[P 279 C 2; P 280 C 1] 

A decree for maintenance, creating a charge on a 
certain property of the judgmenUdebtor and entitl¬ 
ing the decree-holder to realise the same by taking 
■out execution, without the necessity for fresh suits 
after every default in the payment of the decree, is 
in the nature of a composite decree which is not one 
single decree, but comprises as many decrees for 
payment and realisation by sale of the properties 
charged as there are defaults. Hence, the purchase 
by the decree-holder in the previous execution case 
of one of the items of the properties charged would 
not attract the operation of S. 60, when a fresh 
execution is taken out for realisation of further 
amounts of maintenance accruing due by the default 
of the judgment-debtor : 32 All. 612 (P. C.) and 
038) 25 A.I.R. 1938 All. 22, Rcl. on. [P 280 C 1,2] 

(b) Transfer of Property Act (1882), Ss. 100 
and 60 — Charge created by decree — Neither 
S. 100 nor S. 60 applies. 

A charge created by a decree of the Court is 
neither a charge created by act of parties nor one 
created by operation of law. Hence, S. 100 cannot 
apply and consequently S. 60 also is out of the way 
Of the decree-holder : (’40) 27 A.I.R. 1940 Nag. 163 
and (*39) 26 A. I. R. 1939 All. 579. Bel on; (*41) 28 
A. I. R. 1941 Pat. 95, Ref. [P 280 C 1] 

J3. K. Ray — for Appellant. 

M. S, Rao and A. B . Roy — for Respondent. 


Sinha J. — This is an appeal from tl 
decision of the learned Subordinate Judge 
Cuttack in execution proceedings, dismissii 
the appellant's objection under s. 47 , Ci\ 
P. C. The facts leading up to this appe 
are as follows : In 1919, the decree.holde 
respondent obtained a decree for maintenani 
against her husband at the rate of rs. 100 p< 
monsem. The decree for maintenance at tl 
rate aforesaid was charged upon certain pn 
perties belonging to her husband. There wei 
a krge number of items of properties th\ 
charged. The appellant purchased a moiel 
share in a certain estate in whioh a six anm 
share was purchased by a third party, ar 
the remaining two annas was purchased t 
the decree-holder herself in execution of h. 
decree for maintenance in a previous exeoutic 
<*se. The present execution case relates 1 
J^overy of Ra. 8600 being arrears of man 
tenance for three years for the period Augu£ 
1938 to July 1941. The decree.holder prop 


sed to proceed against the eight annas share 
purchased by the appellant. 

It appears that most of the properties 
charged with the payment of maintenance as 
decreed in favour of the respondent have 
passed out of the hands of her husband. The 
appellant made an application under S. 47, 
Civil P. C., objecting to the realisation of the 
entire sum of Rs. 3600 by sale of his share in 
the property aforesaid. His contention in the 
lower Court as also in this Court was that the 
decree.holder, having purchased a portion of 
the properties charged with the payment of 
her maintenance, has herself become one of 
the judgment-debtors, with the result that 
the indivisibility of the mortgage has been 
broken and that, therefore, the appellant was 
liable only for the payment of the propor¬ 
tionate sum out of the entire decretal amount. 
His contention, therefore, amounts to this 
that he is liable to contribute only that por¬ 
tion out of the amount, for which execution 
has been taken out, as would represent the 
value of his property in proportion to the 
value of the entice properties charged in rela¬ 
tion to the entice decretal sum. The Court 
below has negatived this contention which has 
been repeated in this Court in appeal. In my 
opinion, there is a short answer to this con¬ 
tention. It appears that the decree-holder 
purchased the two annas share in the estate, 
that is to say, in one of the items of the pro¬ 
perties which were the subject-matter of the 
charge, free from all encumbrances. In other 
words, when that item of property was 
published for sale, it was advertised that the 
sale would be held without any liability for 
future maintenance attaching to that property. 
If the decree.holder had purchased that pro. 
perty burdened with the liability for the pay¬ 
ment of future maintenance, there may have 
been some ground for the contention raised on 
behalf of the appellant. If the appellant's con¬ 
tention were given effect to, the decree-hol- 
der’s purchase of the property in the previous 
execution would go for nothing. 

Again, the provisions of the last paragraph 
of S. 60 , T. P. Act, cannot be applied to a de¬ 
cree which is not for a lump sum, as in the 
present case. The liability of the properties 
oharged is a reourring one until a certain con- 
tingenoy happens. Until the happening of that 
event, the amount goes on accumulating from 
month to month, and the deoree-holder is 
entitled to proceed in execution after every 
month that her monthly allowance falls due. 
Hence, it cannot be said that the principle of 
splitting up of the mortgage security is appli. 
cable in its full force to a decree of this nature. 
Every part of the property oharged is liable 
for the payment of the decretal debt and this 
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liability is a recurring one. By purchasing a 
portion of the property charged, the decree- 
holder cannot be said to have split up a claim 
which had not accrued on the date of the pur¬ 
chase but which was to accrue in the future. 
It is a little difficult to understand how a 
charge which had not ripened into a present 
claim could be said to have been split up by 
an act of the decree-holder in relation to exe¬ 
cution proceedings taken for realisation of a 
debt which had accrued due at the date of the 
proceedings. 

Another difficulty in the way of the appli¬ 
cability of s. 60 (last paragraph), T. P. Act, 
to this case is that, by virtue of S. 100 of the 
Act, it is only where immovable property of 
one person has been made security for the 
payment of money to another person by act 
of parties or by operation of law, that such a 
charge has been made analogous to a simple 
mortgage on that property. In the present 
case, can it be said that the charge has been 
created either by act of parties or by opera¬ 
tion of law ? It has been held in 20 Pat. 86 = 
A. I. R. 1941 Pat. 95 1 that where a decree in¬ 
corporates a compromise creating a specific 
charge upon the immovable property of a 
judgment-debtor, it is a charge within the 
meaning of S. 100 , T. P. Act, on the well estab¬ 
lished principle that a compromise decree is 
nothing more than a contract between the par¬ 
ties with the seal of the Court superimposed, 
but, nevertheless, it is an act of the parties. 
In this case it does not appear that the charge 
was created by consent of the parties. If that 
is so, the charge was created by a decree of 
the Court which, on the authority of the de¬ 
cisions in A. I. R. 1940 Nag. 163 2 and A. I. R. 
1939 ALL. 579 3 is neither a charge created by 
act of parties nor one created by operation of 
law. Hence, s. 100 , T. P. Act, cannot be said 
to apply to the present case. That being so, S. 60 
also is out of the way of the decree-holder. 

Another possible view is that every time 
the decree-holder is proceeding by way of exe¬ 
cution, it is a fresh decree that is being put 
into execution, that is to say, it is a decree for 
maintenance, creating a charge on a certain 
property of the judgment-debtor and entitling 
the decree-holder to realise the same by taking 
out execution, without the necessity for fresh 
suits after every default in the payment of the 
decree, and is in the nature of a composite 
decree which is not one single decree, but com- 

1. (-41) 28 A. I. R. 1941 Pat. 95 : 20 £ at - = 192 . 
I. C. 866, Mt. Basumati Kuer v. Mt. Harbansi 

2^ riO) 27 A. I. R. 1940 Nag. 163 : I. L. R. (1941) 
Nag. 613: 194 I. C. 861, Ghasiram Seth v. Mt. 

3. '(’SO) 26 A. I. R. 1939 All. 579 : 184 I. C. 626, 
Durga Prasad v. Mt. Tulsa Kuar. 


prises as many decrees for payment and rea. 
lisation by sale of the properties charged as 
there are defaults. If this view is correct, it 
must be held that the purchase by the decree- 
holder in the previous execution case of one 
of the items of the properties charged would 
not attract the operation of S. 60, when a fresh 
execution is taken out for realisation of fur- 
ther amounts of maintenance accruing due by 
the default of the judgment-debtor— see in this 
connexion the decision of the Allahabad High 
Court in I. L. R. (1938) ALL. 63=A. I. R. 1938 
ALL. 22* where their Lordships are reported 
to have held that where the same property has 
been charged or mortgaged several times, and 
the mortgagee realises a prior charge by sale 
of one of the properties, that does not make 
him liable to the disability created by the last 
paragraph of S. 60 in enforcing his charge in 
its entirety against some only of the proper¬ 
ties mortgaged to him in the later deed. The 
decision of their Lordships of the Judicial 
Committee of the Privy Council in 32 ALL. 
612=37 I. A. 182 6 is a clearer authority on this 
point. In that case their Lordships of the Judi¬ 
cial Committee held that where village K was 
mortgaged in 1861 , and that village os also 
another village A was mortgaged in 1870, and 
the mortgagee purchased village K in execu¬ 
tion of his mortgage decree on the first mort¬ 
gage, the owner of the equity of redemption 
in village A could not compel the mortgagee 
to agree to redemption of A on payment of the 
proportionate sum only, and that the village A 
was liable for the whole mortgage debt in res¬ 
pect of the second mortgage. For the reasons 
given above, it must be held that the decision 
of the Court below is entirely correct in law, 
and the appeal must accordingly be dismissed 
with costs. 


Das J - I agree. • 

r.K. Appeal dismissed. 


1. (’38) 25 A. I. R. 1938 All. 22 : I. L. R. (1938)* 
All. 63: 173 I. C. 130, Kabul Chand v. Badri Das. 
». (’10) 32 All. 612: 37 I. A. 182: 7 I. C. 732 (P.C.), 
Bohra Thakur Das v. Collector of Aligarh. 
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SlNHA AND Das JJ. 

Sanasinli Satrughano Patro — 

Judgment-debtor — Appellant 


S. 19. 


v. 

otini Ignesh Mahapatra and another 
_ Decree-holders — Respondents - 

ipcal No. 35 of 1942, Decided onl4tb December 
. (Cuttack Circuit), from appellate order of Dist. 
e, Ganjam-Puri, D/- 11th April 1942. 

, Limitation Act (1908), S 19 - ***■«?* by 
ment-debtor “in part satisfaction of decretal 
mt held amounted to acknowledgment within 
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On 24th November 1934, the judgment-debtor 
made certain payments towards the decretal amount. 
These payments were referred to in the petition 
filed by the jndgment-debtor and the decree-holder 
under 0. 21, R. 2, Civil P.C., on 10th October 1937. 
The petition was signed by the judgment-debtor and 
contained the prayer that the previous payments 
may be ‘recorded in part satisfaction': 

Held that the words “in part satisfaction" 
amounted to an acknowledgment of liability within 
S. 19: (17) 4 A.I.R. 1917 Mad. 805, Bel. on; (’42) 
29 A.I.R. 1942 Pat. 395, Ref. [P 281 C 2] 

(b) Words and Phrases—Oriya words “ubhaya 
badinkara"—Meaning of. 

The Oriya words “ubhaya badinkara" occurring 
in a petition made by the decree-holder and the 
judgment-debtor were held to mean “both parties." 

[P 281 Cl) 

P. C. Chatterji — for Appellant. 

P. V. B . Rao — for Respondents. 


Das J. —This is a judgment-debtor’s appeal 
against concurrent decisions of the executing 
Court and the lower appellate Court that the 
Execution Petition No. 633 of 1940 filed on 
2nd August 1940 by the respondent.decree- 
holders is not barred by time. The appeal 
raises a very short point, namely, whether a 
petition filed by the parties under o. 21, R. 2, 
Civil P. C., on 10 th October 1937 amounts to 
an acknowledgment of liability within the 
meaning of s. 19, Limitation Act. The relevant 
facte may be very briefly stated. The decree 
under execution was obtained on llth Novem¬ 
ber 1929. The first execution petition was filed 
in the year 1931, and was disposed of on 26th 
June 1933. The next execution petition was 
filed on 2nd August 1940 and is the one which 
is under consideration in the present appeal. 
There were certain payments towards the 
decretal amount, one of the payments being 
on 24th November 1934. These payments were 
referred to in the petition filed by the parties 
under o. 21 , R. 2 , Civil P. C., on 10 th October 
1937. The petition dated loth October 1937 is 
signed by the judgment-debtor. If this petition 
can be construed as an acknowledgment of 
liability within the meaning of s. 19 , Limits- 
tion Act, then the execution petition filed on 
2 nd August 1940 is clearly within time. 

As stated above, both the Courts have found 
that the petition or affidavit dated 10th October 
1937 is an acknowledgment of liability within 
the meaning of s. 19 , Limitation Act. After 

Payments, the petition states 
that both parties pray that payment of 

Jf;* 1 , 03 be , recor ^ ed in Part satisfaction.” The 
actual words in Oriya are "nbhaya badinkara 
■prarthana. There was some discussion befoS 
to , whetherthe expression “ubhaya 
badinkara meant ‘ both parties” or “only the 
two plaintiffs.” Both the Courts have token 
the expression to mean “both parties." I see 
no reason why that meaning should not be 
accepted. The most important words in the 


petition are “in part satisfaction.” These words 
clearly show that it was not merely the pay- 
ment, which was being endorsed, but a liabi¬ 
lity was being acknowledged. Whether a 
particular endorsement- does or does not con¬ 
stitute an acknowledgment within the meaning 
of s. 19, Limitation Act must depend on its 
own terms, fhe learned advocate for the 
appellant relied on the case in 8 cut. L. T. l. 1 
In that very case there is reference to an 
earlier decision, 40 Mad. 698, 2 where the endorse- 
ment ran as follows: "Rupees 378 paid towards 
this document.” It was held that the words 
"towards this document” amounted to an 
acknowledgment of liability within the mean- 
ing of S. 19. Similarly, I am of the view that 
the words “in part satisfaction” in the present 
petition amount to an acknowledgment ol 
liability. In that view of the matter, the appeal 
is without merits, and is dismissed with costs. 

Sinha J. — I agree. 

G.N. Appeal dismissed. 

1. (’42) 29 A.I.R. 1942 Pat. 395 : 200 I. C. 306 : 8 
Cut. L. T. 1, Sby&m Ballav Nandi v. Dolgobind 
Sahu. 

2. (’17) 4 A.I.R. 1917 Mad. 805 : 10 Mad. 698 : 36 
I. C. 240, Venkata Krishniab v. Subbarayudu. 
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Sinha and Das JJ. 

Harekrishna Mahanty and others — 

Appellants 

v. 

Puri Bank Ltd. — Respondent. 

Appeal No. 14 of 1941, Decided on 14th December 
1944, (Cuttack Circuit), from appellate order of Dist. 
Judge, Ganjam-Puri, D/- 7th December 1940. 

(a) Orissa Money-Lenders Act (3 of 1939), 
Ss. 10 and 16 — S. 10 does not apply to execu¬ 
tion proceedings. 

Section 10 is not applicable to execution proceed- 
ings by virtue of tho provisions of S. 16 : (’42) 29 
A. I. R. 1942 Pat. 431 and M. A. No. 10 of 1940, 
liel. on. (p 282 c 2] 

(b) Orissa Money-Lenders Act (3 of 1939), 

0 « r«V *, n ~ ^ ~ Personal decree under O. 34, 

R. 6, Civil P C., is new decree—Decree passed 
alter 1st April 1936 can be re-opened. 

A personal decree under O. 34, R. 6, Civil P. C. 
13 a new decreo and where suoh decree is passed 
after 1st April 1936, it oan, in view of S. 11 (2), Orissa 

9 °, Ao , t ’ 1,0 l re -°P ened and relief under 
&. 11 (lj of the Aot can bo granted. [P 282 C 2] 

(O OnM. Mooey-Undets Act (3 of 1939), 

S. 11 ( 1 ) and (2)— Transaction merging into 

re-tipcnedf 0 ' 6 1936 ~«' “»»<>« 

,„^ n 5 er 11 J 2 ) il is only when a deorco passed 

by a Court on 1st April 1936 or thereafter, romains 
unsatished that the loan on tho basis of whioh tho 

The prions 

wWnhh.S “ 1 & °- W . lhe rO'Oponing of a transaction 

vhioh had merged into & deoree long before the 
relevant date, namely 1st April 1936. [P283 Cl 2] 
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On the basis of a mortgage of 1909 the mortgagee 
obtained a final decree in 1927. The decree was 
satisfied by the execution of a fresh mortgage in 
1928. On the basis of the mortgage of 1928 the 
mortgagee obtained a final decree in 1932. That 
decree was partly satisfied by the sale of the mort¬ 
gaged property. On 18th May 1936 the mortgagee 
obtained a personal decree and, in the execution 
proceedings, the mortgagor judgment-debtor sought 
to re-open under S. 11 transactions not merely upto 
1928 but also the transaction upto 1909 : 

Held that the transaction of 1909 having merged, 
into a decree long before 1st April 1936 could not be 
re-opened under S. 11 and that the judgment-debtor 
could claim relief only upto the transaction of 1928: 
(’43) 30 A.I.R. 1943 Cal. 372, Disting. [P 283 C 1] 

R. K. Das — for Appellants. 

S. N. Sen Gupta — for Respondent. 

Das J. — This is a judgment-debtors’ ap¬ 
peal from the decision of the learned District 
Judge of Ganjam-Puri, dated 7th December 
1940. The facts out of which the appeal has 
arisen are the following: The ancestors of 
the judgment.debtors-appellants had borrowed 
Rs. 1200 from the Puri Bank on the basis 
of a mortgage bond of 14th April 1909, the 
stipulated rate of interest being 15 per cent, 
per annum. On 4th February 1926, the Bank 
brought a suit which was finally decreed for 
Rs. 2200 odd on 12th January 1927. On 14th 
December 1928 the judgment-debtors executed 
a fresh mortgage bond for Rs. 1920, the stipu¬ 
lated rate of interest being 18 per cent, per 
annum. Before the execution of this second 
mortgage bond the mortgaged properties had 
been sold, and 17th December 1928 was the 
date fixed for confirmation of the sale. By 
the execution of the fresh mortgage bond, the 
previous execution case relating to the earlier 
decree was dismissed on satisfaction. In 1930 
the Bank brought another suit on the basis of 
the mortgage bond of 1928. There was a 
preliminary decree on 24th November 1931 
followed by a final decree on Gth August 1932. 
The decree was put in execution and the 
mortgaged property was sold and purchased 
by the Bank for Rs. 650. Then, on 18th May 
1936, the Bank obtained a personal decree 
under o. 34, Rule 6, Civil P. C., for a sum 
of Rs. 3300 odd. The personal decree was 
put in execution for recovers' of a sum of 
rs. 4000 odd, with a prayer for attachment 
and sale of other immovable properties of 
the judgment-debtors. The judgment-debtors 
applied before the executing Court for reliefs 
under the provisions of the Orissa Money- 
Lenders Act. The executing Court held that 
both ss. 10 and ll, Orissa Money-Lenders Act, 
applied, and the judgment-debtors were enti¬ 
tled to relief under the provisions of those 
two sections. In that view of the matter, the 
executing Court held that the deoree-holder 
was not entitled to anything on account of 
the personal decree, inasmuch as the judgment. 


debtors had already paid more than what 
was due. There was an appeal to the learned 
District Judge who reversed the decision of the 
executing Court. The learned District Judge 
held that the provisions of Ss. 10 and ll, Orissa 
Money-Lenders Act, did not apply. He further 
held that, even if S. 11 did apply, the transac¬ 
tion could not be reopened beyond 14th 
December 1928, the date on which the mort- 
gage bond in suit was executed for Rs. 1920. 
It has been conceded by the learned advocate 
appearing for the appellants that the judg. 
ment-debtors will get no relief, unless the 
transaction is re-opened upto 14th April 1909, 
when the original loan was given. As to the 
application of S. 10, Orissa Money-Lenders 
Act, the matter is concluded by a decision of 
this Court in 8 Cut. L. T. 49. 1 It has been held 
therein that S. 10 of the Act is not applicable 
to execution proceedings by virtue of the pro- 
visions of S. 16, Orissa Money-Lenders Act. 
That decision has been followed in another 
unreported case, M.A.No. 10 of 1940. The decision 
reported in 8 Cut. L. T. 49, 1 binds us. In view 
of that decision, the appellants are clearly not 
entitled to any relief under S. 10, Orissa 
Money-Lenders Act. The only other point 
agitated before us is whether the appellants 
are entitled to relief under S. 11, Orissa Money. 
Lenders Act. The main difficulty in the way 
of the appellants is the existence of the decree 
of 1927. Sub-section ( 2 ) of s. 11 of the Act, 
seeks to give retrospective effect to the fore- 
going provisions of sub-s. (l) of the section. 
Sub-section (2) reads: 


“Where a decree passed by a Court on 1st April 
1936 or thereafter, on the basis of a loan, remains 
unsatisfied in whole or in part on the date on which 
this Act comes into force, the Court which passed 
the decree, or the Court or other authority to which 
a decree is sent for execution may, on the applica¬ 
tion of the judgment-debtor, exorcise all or any of 
the powers specified in sub-s. (1)." 


It has been contended before us that the 
scree, which is under execution and which 
■mains unsatisfied, is the personal decree pass- 
1 in May 1936. Inasmuch as this decree was 
assed after 1st April 1936, the Court can 
cerciso the powers specified in sub-s. (l) of 
, ll of the Act, with regard to the loan on the 
isis of which the decree was passed. It has 
2 en held in several cases that a personal 
scree passed under O. 34, R. 6, Civil P- C., is 
new decree. Accepting, therefore, the position 
lat the personal decree passed in May 1936, is 
new decree, it would appear from the pro- 
isions of sub-s. (2) of S. ll, Orissa Money- 
enders Act that the Court may exercise the 
uwers specified in sub-s. (l) of 3.11 as respects 

m a I R, 1942 Pat. 431 : 202 I. C. 615 : 
i Cut, L. T. 49, Basudeb Mahapatra v. Surendra 
Nath Mitra. 
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the personal decree passed in May 1936. The 
real trouble, however, begins when we consi¬ 
der the question as to what transaction can 
be re-opened in this case. The loan on the 
basis of which the personal decree was passed 
is the loan of 1928 for a sum of rs. 1920. It is 
common ground that, by re-opening the trans¬ 
action from 1928, the appellants can get no 
relief under the provisions of sub-s. (l) of 
S. 11 of the Act. As a matter of fact, the 
Court, which passed the decree on the basis 
of the loan of 1928, did not allow interest at a 
higher rate than what was permissible under 
the provisions of sub-s. (l) of S. ll of the Act. 
The learned advocate for the appellants con¬ 
tended, however, that it would be open to the 
Court to re-open the transaction upto the 
original loan of 1909. In my opinion, this con¬ 
tention is unsound and cannot be accepted. 
There was much argument before us about 
the definition of the expression “loan." The 
definition clearly shows that the expression 
includes a transaction on a document in res¬ 
pect of past liability. The loan, on the basis 
of which the personal decree was passed, was 
the loan of 1928. The provisions of S. 11 , 
Orissa Money-Lenders Act, do not allow the 
re-opening of a transaction which had merged 
into a decree long before the relevant date, 
namely, 1st April 1936. The loan of 1909 had 
merged in a decree long before 1st April 1936. 
That decree had as a matter of fact been 
satisfied. Therefore, to uphold the contention 
)of the appellants raised in this case would be 
tantamount to re-opening decrees which had 
been passed long before the relevant date, 
namely, 1st April 1986. 

The learned advocate for the appellants 
relied on the case in A. I. R. 1948 Cal. 372 8 
where the nature of a preliminary decree and 
a personal decree has been explained. That 
case was decided with reference to the rele¬ 
vant provisions of the Bengal Money Lenders 
Act. It was held therein that, if the personal 
decree was made after the relevant date 
(which was 1 st January 1939 in the Bengal 
Aot), the preliminary decree could be re¬ 
opened, but it could not be re-opened in suoh 
a way as to affect the final decree for sale 
already satisfied. The case under our con- 
sideration is different from the case which led 
to the decision referred to above. In the case 
before us it is not merely the preliminary 

8eC01 J? Suit which akands in the 
jay of the appellants. If the preliminary 

• m *v he BeC0Dd Suit waa the only ob 

SutS Sl Way ?" then the 

Calcutta decision referred'to above w ould 

» iVff mm?? kL L - R -2 

dranath *£££. ’ m Pr ° Sad v ' 


have been of some assistance to the appel. 
lants. The real obstacle in the way of the ap¬ 
pellants in this case is the much earlier decree 
of 1927. As I have already stated, the appel¬ 
lants cau get no relief unless they go back to 
1909. This they clearly cannot do in view of 
the existence of the decree of 1927. The words 
used in sub-s. ( 2 ) of S. 11 , Orissa Money- 
Lenders Act, are clear enough. They clearly 
and unequivocally say that it is only when a 
decree passed by a Court on 1st April 1936, 
or thereafter, remains unsatisfied that the 
loan on the basis of which the decree was 
passed can be re-opened. In the particular 
ease under our consideration, the appellants 
not merely seek to re-open the transaction 
upto 1928, iu which year the loan on the basis 
of which the personal decree was passed was 
advanced, but they wish to go upto 1909, that 
is, to a loan which had already merged in a 
decree in 1927, much earlier than the relevant 
date mentioned in the provisions of sub-s. ( 2 ) 
of S. ll of the Act. For the reasons given 
above, I am of the view that the appeal is 
without merits. The appeal is, therefore, dis¬ 
missed with costs. 

Sinha J. — I agree. 

G.N. Appeal dismissed. 
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Sinha and Das JJ. 

Summa Behera and others — Appellants 

v. 


Emperor. 

Criminal Appeal No. 14 ot 1944, Decided on 8 th 
December 1944, (Cuttack circuit), from decision of 
Sessions Judge, Ganjam-Puri, D/- 17th July 1944. 

Penal Code (1860), S. 97 — Person in posses¬ 
sion of property _ Actual invasion of his rights 
and attempt on his person by others — He can 
defend himself and his property by force and 
collect necessary numbers and arms for that 
purpose. 


it is not the law that the rightful owner in peace¬ 
ful possession of property must run away, if there is 
an actual invasion of his right and an attempt 
on his person. The person in possession of property 
is ontitled to defend himself and his property by 
foroe and to collect 6 uch numbers and suoh arms as 
aro necessary for that purpose, if ho sees an actual 
invasion of his rights, which invasion amounts to 
an offonco under the Penal Code, and when there is 
no time to get police help. It is lawful for a person, 
who has seen an invasion of his rights, to go to the 
spot and objeot. It is also lawful for such person if 
the opposite party is armed, to take suitable weapons 
lor ms defence, [p 395 q 2 ] 

accused wero in possession of a mango tope, 
which belonged to them, for fifteen or sixteen years. 

1 Va “ a men one morning entored the tope, 
pluoked mangoes, ploughed a portion of tho land and 
wont away. On hearing of this inoideat the aoousod 
oollectad a large number of persons about a furlong 
from the mango tope. Thereupon A and his men 
armed to the tope and challenged the 
accused to oome and pluok mangoes at their risk 
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whereupon a fight ensued in which A and his party 
were the aggressors. A number of injuries were 
caused to men on both sides and two of the men of 
A‘s party were killed : 

Held that the accused had the right of private 
defence of person and property and were entitled to ac¬ 
quittal: (’32) 19 A.I.R. 1932 Tat. 189, Disling.-, (’38) 
25 A. I. R. 1938 Pat. 518 and (’36) 23 A. I. R. 1936 
Pat. 622, Rel. on. [P 285 C 2] 

R- K. Rat ho — for Appellants. 

Advocate-General — for the Crown. 

Das J. — The seven appellants have been 
found guilty under s. 147, Penal Code, and 
sentenced to rigorous imprisonment for two 
years each. The case against these seven 
appellants was the following. There is a 
mango tope, called Badatotta, in village Gun- 
duribadi within the jurisdiction of Purusot- 
tompur Police Station. On 17th April 1942, 
certain persons, who, for the sake of conve¬ 
nience, have been called the Bhuyans, went 
and plucked mangoes from the aforesaid tope. 
They also ploughed a portion of the land on 
the ridge of which the mango trees stood. 
This was at about 7 or 8 A. w. There were 
two persons who were watching the tope. One 
of them was Mohan Naik (P. \V. 12), and the 
other was a woman, called Chanchali Naikani 
(P. W. 13). Some of the mango fruits plucked 
from the tope were left with Mohan Naik, 
and the Bhuyans went back to their village 
after having plucked the mangoes and plough¬ 
ed a portion of the land. At about 9 A. M., 
Chanchali Naikani came to the house of the 
Bhuyans, and told them that one Lokanath 
Patra and his men had come to the tope for 
plucking mangoes, and that they had taken 
Mohan Naik with his share of mangoes to a 
banyan tree, about a furlong away from the 
tope. It may be mentioned here that the 
present appellants are men of the said Loka¬ 
nath Patra. For the sake of convenience, 
they have been called as Patra’s men. Loka¬ 
nath Patra himself was not put on trial. On 
receipt of the information from Chanchali 
Naikani, the five Bhuyans came to the tope. 
They saw that there were 20 or 30 persons, 
including the present appellants, under the 
banyan tree. The allegation is that the five 
Bhuyans challenged Patra’s men, and on this 
there was a mutual marpit between the 
parties. On the side of the Bhuyans, two 
persons, Mohan and Sibram, were killed, two 
others were injured. On the side of Patra's 
men, two persons were injured, namely, Hadia 
Sabat (appellant 5) and Dama Behera (appel¬ 
lant 7). 

The village karji came to the spot on hear¬ 
ing of the occurrence. He found some of the 
Bhuyans standing near the dead bodies of 
Sibram and Mohan. The Bhuyans, however, 
gave no information to the village karji. The 
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village karji received information from Abhi- 
manyu Behera (appellant 6), and he then sent 
a report to the police at Purusottampur. The 
Assistant Sub-Inspector of Purusottampur 
police station drew up a first information on 
the report of the karji, and came to the spot 
on 18th April 1942, at about 3 A. M. He held 
an inquest over the dead bodies, and carried 
on the investigation till the afternoon of 18 th 
April 1942, when he made over charge of the 
case to the Sub-Inspector of police. The Sub- 
Inspector of police sent the injured persons 
for medical examination, and took other neces. 
sary action in the course of investigation. 
After investigation, he submitted charge-sheet 
on which nine persons were put on trial. The 
learned Sessions Judge convicted the seven 
appellants under S. 147, Penal Code. There 
was also a charge under S. 302 read with 
S. 149, Penal Code, of which charge the learn- 
ed Sessions Judge acquitted the appellants. 
The finding of the learned Sessions Judge 
on the question of possession is very clear. He 
has found that the tope in question with the 
mango trees was in possession of Lokanath 
Patra and other Patras for the last fifteen or 
sixteen years. He has convicted the appel¬ 
lants on the basis of a finding that both 
parties bad gone prepared for a fight, and as 
such none of them had the right of private 
defence. With regard to the charge under 
S. 302 read with S. 149, Penal Code, the learn- 
ed Sessions Judge has expressed himself as 
follows : 

“It may not be unlikely that as the Bhuyans 
came armed with deadly weapons they might have 
caused grievous hurt and apprehending that death 
or grievous hurt might possibly occur, some of the 
l’atras' men might have caused the death of Siba- 
ram Bhuyan and Mohan Bhuyan in self-defence. 
As their original intention was not to cause death 
and as in the course of the fight they might have 
in self-defence caused the death of the two persons, 
they are not liable under S. 302/149, Penal Code." 

The finding of the learned Sessions Judge 
that the tope in question was in possession of 
Lokanath Patra and other Patras is a finding 
whioh is in favour of the appellants. This 
finding has not been challenged before us by 
the learned Advocate-General appearing on 
behalf of the Crown. The learned Advocate- 
General has relied on the other finding of the 
learned Sessions Judge, namely that both 
parties had come prepared for a fight, and as 
such none of them bad the right of private 
defence. It is, therefore, necessary to see how 
the occurrence took place in this case, bearing 
in mind the fact that the tope in question 
belonged to Lokanath Patra and other Patras 
and was in their possession for the last fifteen 
or sixteen years. The evidence given in the 
case clearly shows that, earlier in the morn¬ 
ing, the Bhuyans had plucked mangoes from 
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the the trees in the tope, and had also ploughed 
a portion of the land. There is evidence in 
the record which shows that there were clear 
traces on the spot indicating that mangoes 
had been freshly plucked from the trees, and 
a portion of the land had been ploughed. 
Then, about a couple of hours after the afore¬ 
said incident, the Bhuyans came back again 
to the tope, on receiving information that 
Patra’s men had come and assembled near the 
banyan tree, a furlong away from the tope. 
I can do no better than quote from the evi¬ 
dence of P. W. 3 to show what happened 
thereafter. P. W. 3 says as follows: 

“When we saw that they (the aocused) were com¬ 
ing armed, we did not run away as we thought that 
they would not come to the tope. Sivaram (one of 
the deceased Bhuyans) enquired from them why 
they had come to the tope. They said that they had 
been deputed by Patras to pluck mangoes. Both 
parties then abused each other. I cannot say why 
the Patras were claiming the right to the mangoes. 
Sibaram said that we would not allow the mangoes 
to be plucked from the trees. They told Sibaram 
that the latter had no right to pluck the mangoes 
and asked Sibaram to leave the place. About 16 
persons bad entered in the disputed land at the 
time. Hadia and Satyabadi (two of the appellants) 
said that the tope belonged to them and the Patras, 
and that Mohan and Sibaram should go away. 
Soon after the occurrence took place." 

This evidence clearly shows that the Bhuyans 
were the aggressors. Earlier in the morning, 
they had committed theft of mangoes, and' 
had ploughed a portion of the land. They 
came back again, and clearly committed tres¬ 
pass in entering upon the tope and challenging 
the other side to a fight. As a matter of fact, 
on the evidence of p. w. 3, it appears that the 
Patra a men showed some forbearance, inas¬ 
much as they asked Sibram and Mohan not 
to prevent them from plucking mangoes from 
the tope which belonged to them. Sibram and 
Mohan would not listen, on the contrary 
they challenged the Patra's men to come and 
pluck mangoes at their risk. This evidence of 
I*, w. 3 is further supported by other evidence 
in the record. Arakhita Gowda (p. w. 10 ) said 
that the Bhuyans at first stood in the tope 
and they called the Patras to Badatotta to 
pluck mangoes. Before the committing Magis. 
teate, this very witness had said that the five 
Bhuyans called the Patra’s men who were 
sfcjnduig under the banyan tree. There is also 

BhnvZ m \ to ^t the 

Bhuyans prevented Patra’s men from pluck- 

mg mangoes from their own topo. 

thaUhl ir 8 the P 03 ^ 00 -ifl Tery probable 
tiiat the Bhuyans first started the assault when 

wanted “ en 1 ca “ e to own topo and 

fact fi J U ° k “ at} , g0e8, 48 a ““ter of 

fact, the finding of the learned Sessions Judge 

S 14?& n i nder S ‘ 802 read wi ‘ h 
•1», Penal Code, clearly gives the appellants 


the right of private defence. The learned 
Sessions Judge himself appears to think that 
the assault was first started by the Bhuyans, 
and the appellants hit back in self-defence. 
Some of the injuries on two of the appel¬ 
lants were incised wounds caused with sharp 
weapons. Hadia Sabat (appellant 5) had 
sixteen injuries, ten of which were incised 
wounds. The learned Sessions Judge has said 
in his judgment that the appellants might 
have hit back in self-defence when there was 
apprehension of death or grievous hurt to men 
on their side. On this finding the appellants 
are entitled to an acquittal. 

The learned ' Advocate-General for the 
Crown referred to the case in 13 F. L. T. 193. 1 
The facts of that case are, however, very 
different from the facts of the present case. 
It is not the law that the rightful owner in 
peaceful possession of a piece of property must] 
run away, if there is an actual invasion of 
his right and an attempt on his person. A 
number of cases relating to the right of pri¬ 
vate defence of person and property have been 
reviewed in 17 Pat. 607. 2 It has been pointed 
out there that there are cases in which the 
person in possession of property is entitled to 
defend himself and his property by force and 
to collect such numbers and such arms as arel 
necessary for that purpose, if he sees an actual 
invasion of his rights, which invasion amounts 
to an offence under the Penal Code, and 
when there is no time to get police help. It i 
lawful for a person, who has seen an invasio 
of his rights, to go to the spot and object. I 
is also lawful for such person, if the opposi. 
party is armed to take suitable weapons fo. 
his defence : vide the case in 18 p. l. t. 21 * 
In the particular case before us, the Bhuyans 
had actually invaded the right of the appel¬ 
lants by going on to the tope and openly 
challenging the other side to a fight. Further- 
more, the evidence in the record gives rise t 
the probability that the attack was first mad 
by the Bhuyans. In such circumstances, th 
appellants are clearly protected by the righ 
of private defence of person and property. 

The learned advocate for the appellants 
also raised the question of identification of 
each one of the appellants. In the view whioh 
we have taken of the case as a whole, it is 
unnecessary to go into the question of identifi- 
cation of each one of the appellants. The re. 
siff t, therefore, is that the appeal succeeds and 
the conviction and sentences passed against 
the appeUantaa re set aside. They are acquitted, 

ispWm'.l 932 188 : 187 l - °- 693 : 

2 V®' n tte MandoJ 7 - Emperor. 

\ C 8 74 2 n 1938 Pat ‘ 618 :17 Pa ‘- 607 : 176 

, ' 748 . Satnaram Das t. Emperor. 

3 1 o d 6 t 2 m A ' I,R> 1986 Pat - 623 : 166 I. 0. 129 • 
18 P. L. T. 31, Ramsagar Gope v. Emperor. 
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and it is directed that they be discharged 
from their bail bonds. 

Sinha J —I agree. 

G.N. Appeal allowed . 
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Chatterji and Beevor JJ. 

Mohamad Ali — Defendant — Appellant 

v. 

Karji Kondlio Bayagiiru — Plaintiff 

— Despondent. 

Appeal No. 231 o l 1939, Decided on 31st January 
1945, (Cuttack Circuit), from appellate decree of Disl. 
Judge, Berhampore, D/- 31st July 1939. 

(a) Partnership Act (1932), S. 30 — Person 
major before Act—S. 30 does not apply. 

Section 30 would not apply in the case of a person 
who has become a major before the Act came into 
force. CP 286 C 2 ] 

(b) Partnership—Suit for contribution can lie 
after final settlement of accounts. 

Where there is a final settlement of accounts 
between all the persons who were really partners in 
the firm there is nothing to prevent a partner from 
bringing a contribution 6 uit on the terms of that 
document : (’42) 29 A.I.R. 1942 Pat. 204, Rel. on. 

[P 287 C 1] 

(c) Civil P. C. (1908), O. 6, R. 6 — Defence of 
non-registration of partnership not raised in 
pleadings — Question cannot be raised for first 
time in second appeal. 

Whether the firm was or was not actually regis¬ 
tered under the Partnership Act, is a mixed question 
of fact and law and the point cannot be raised for 
the first time in second appeal. Since it is the defen¬ 
dant who intends to contest the performance of the 
condition precedent viz., the registration of the firm 
and if the point is not raised in the pleadings the 
question is not at all before the Court: (’25) 12 A.I.R. 
1925 P. C. 83 and (’39) 26 A. I. R. 1939 Pat. 239 
Disting.-, (-37) 24 A.I.R. 1937 Bom. 225 and ( 40) 27 
A.I.R. 1940 Nag. 78, Jfr/. t P 287 C 2] 

P. C. Chatterji, K. C. Mahapatra and L. Pan\. 
grahi — tor Appellant. 

B. K. Ray — tor Respondent. 

Beevor j. — This is an appeal by defen. 
dant 1 against a decision of the District Judge 
of Berhampore who, on appeal, reversed the 
decision of the Munsif of Aska and decreed 
the plaintiff’s suit for contribution or reim¬ 
bursement in respect of money paid by the 
plaintiff.respondent to satisfy a certain decree. 
The decree in question was passed on 3rd 
December 1932 and payments to satisfy the 
decree were made by the plaintiff-respondent 
on various dates from 2ist March 1935 to 28th 
September 1935. The plaintiff pleaded that 
there was a partnership by an agreement dated 
29th May 1929 by which defendant 1, the ap¬ 
pellant was to run a bus service in partner¬ 
ship with the plaintiff, Lingaraj Das who is 
defendant 2 and one Trilochan Das. It was 
further pleaded that the partnership was dis- 
solved and the accounts were settled on 25th 
August 1933 and that by the terms of the re- 
gistered deed of agreement dissolving the part¬ 


nership the present appellant was to take over 
the bus and was to satisfy all the debts of the 
partnership. By an amendment of the plaint 
on 5th August 1938 it was alleged that Trilo. 
chan Das retired from the partnership busi¬ 
ness on 20th October 1929 being then a minor. 

The appellant contested the suit. He alleged 
that the registered document of 25th August 
1933 was signed by him under coercion and 
misrepresentation. He alleged that this did not 
operate as dissolution of partnership and by 
an additional written statement he denied 
that Trilochan ever retired from the partner¬ 
ship and he denied that the plaintiff was en¬ 
titled to the amount claimed. As I have said, 
the trial Court dismissed the suit but on 
appeal the learned District Judge decreed the 
suit. Three points really have been urged 
before us; first that the suit for reimburse- 
ment or contribution would not lie but only a 
suit for accounts or for winding up the part¬ 
nership, secondly it is urged that the suit was 
not maintainable under S. 69, Partnership Act, 
because the firm was unregistered and thirdly 
it was urged that defendant 2 who was ad¬ 
mittedly a partner in the alleged partnership 
and was also a party to the document of 25th 
August 1933, was a necessary party to the suit 
and as he was given up in the .trial Court no 
decree could be passed against the appellant 
by the appellate Court. As regards the first 
point, both the lower Courts as well as the 
parties seem to have ignored the provision of 
law which was the same under the Contract Act, 
6. 247, prior to the passing of the Partnership 
Act, 1932, as under S. 80 of the latter Act, viz., 
that a minor cannot be a partner in a firm 
though of course he can be admitted to the 
benefits of the partnership. The Courts were, 
therefore, wrong in considering that Trilochan 
Das could have been a partner in the firm 
while he was admittedly a minor and they 
need not have addressed themselves to the 
question whether he actually retired from the 
partnership on 20th October 1929, a date when 
he was admittedly still a minor, because there 
was no question of his retiring from the part¬ 
nership on that date as he was not then a 

^N^doubt under the present Partnership 
Act, S. 80, a minor who is admitted to the 
benefits of a partnership will become a partner 
if he fails to. give notice within six months of 
his becoming a major, but this would not 
apply in the present case as this Trdochan 
Das appears to have become a major before 
this A^t came into force. Under the previous 
law, under 6. 248, Contract Act, on attemmg 
majority a minor became liable for aU the • 
ligations incurred by the partnership mnoe he 
was admitted to its benefits unless he gave 
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public notice within a reasonable time of his 
repudiation of partnership but this section did 
not provide definitely that he became a partner. 
Now Ex. 1 is the deed of 1938 which was exe¬ 
cuted by the present appellant, the plaintiff- 
respondent and defendant 2 . It is clear from 
this document that they proceeded on the basis 
that they were the ody three partners. The 
appellant’s plea that this document was exe¬ 
cuted as a result of coercion or misrepresents, 
tion was found not proved by the lower Courts 
and has not been pressed before us. There is 
no independent evidence to show that Trilo- 
chan Das actually became a partner or ac¬ 
cepted the position of a partner after he 
became a major and in these circumstances 
I consider that the parties to this appeal muBt 
be bound by Ex. 1 which shows that Trilochan 
Das was not a partner. It i9 certainly true, 
and it is unnecessary to cite authorities for 
the proposition, that partners in a firm are 
not ordinarily entitled to bring a contribution 
suit in respect of individual items which they 
have paid on account of partnership debts, 
but it seems to me that the limits of this rule 
of law are clearly set out in a passage from 
Halsbury’e Laws of England, Vol. 24, Art. 918, 
p. 481, new edition, which was quoted with 
approval in a decision of this Court in A.I.R, 
1942 Pat. 204 1 at p. 206. The passage runs as 
follows: 

“Partners are not, as regards partnership dealings, 
considered as debtor and creditor inter se until the 
concern is wound up or until there is a binding settle- 
ment of the accounts. It follows that one partner 
has no right of action against another for the balance 
owing to him until after final settlement of the 
accounts. * 


When it has been found that Trilochan Di 
was not a partner of the firm it seems to n 
impossible to avoid the conclusion that Ex. 
was a final settlement of accounts between a 
the three persons who were really partners 
the firm and thereafter there was nothing 
prevent the plaintiff.respondent from bringii 
a contribution suit on the terms of that doci 
ment. We were referred to the decision of tl 
Bombay High Court in A.I.R. 1937 Bom. 22 
and a decision of the Nagpur High Court i 
A I R. 1940 Nag. 7S 3 to show that S. 6 

mrtn fi e ^h‘ P t a PP | y even after tl 
partnership has been dissolved. I think it 

unnece^ary to consider the question wheth, 

L I f P r ner8h,p l Act ’ ia “Preble to tb 
facts of the present suit because even if it 

^ed^LthjLJHEPOse of argument L 
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that section is applicable, it is not open to the 
appellant to urge that the suit is bad on the 
ground that the firm was not registered. This 
point was not taken before the lower Courts 
or even in the memorandum of appeal to this' 
Court. It is a mixed question of fact and lawj 
and it cannot be decided without a finding of' 
fact whether the firm was or was not actually 
registered under the Partnership Act, and in 
these circumstances I think that the point 
cannot now be raised in second appeal. It is 
urged, however, that in A. I. R. 1939 Pat. 239* 
it was held by a bench of this Court that a 
plaint filed by an unregistered firm has no 
legal effect and that, therefore, the Court in 
the present case must satisfy itself that the 
plaint filed was actually maintainable. Now, 
in that previous decision of this Court, the 
question regarding registration was raised be¬ 


fore the Courts of fact and I cannot think 
that it is now open to the appellant to urge 
this point which was not taken before the 
lower Courts. Under o. 6, R. 6, Civil P. C. it 
is provided that any condition precedent, the 
performance or occurrence of which is intend¬ 
ed to be contested, shall be distinctly specified 
in his pleading by the plaintiff or defendant, 
as the case may be, and subject thereto an 
averment of the performance or occurrence of 
all conditions precedent necessary for the case 
of the plaintiff or defendant shall bo implied 
in bis pleading. It is the defendant-appellant 
who is now intending to contest the perform, 
ance of the condition precedent viz., the regis¬ 
tration of the firm. It was, therefore, for this 
defendant-appellant to raise this point in bis 
pleading and if the point was not raised the 
question was not at all before the Conrt. We 
were referred in this connexion to a decision 
of the Privy Council reported in A. I. R. 1925 
P. c. 83 wherein at page 84 it was stated : 

“No Court can enforce as valid, that whioh com¬ 
petent enactments have declared shall not bo valid 
nor is obedience to such an enactment a thing from 
which a Court can be dispensed by the consent of the 

5lSr<5£[ * urc t0 plead or t0 argue tho poiDt 


J was men raised before the 

Privy Council was whether an oral contracl 
was valid to create a contraot to grant a 
pohey of sea insurance and their Lordships 
applied the provisions of s. 7 , Stamp Aot. (2 
of 1899) though the point had not been taken in 
the lower Courts. It seems to me that the facts 
of that case are clearly distinguishable from 
the caso now before us. The question what aota 
wereneceasarv to create a val id contractor a 

4 i C 89 7flR A P I R ‘ 1 r 08 ^ Patl 289: 18 Pftl - 114 : 
Prasadf 6, Ladoram Bagarmal v. Jamona 

5 t 1926 p - c - 83 : 52 Cal. 408 • 52 


288 Patna 


Ajodhya Singh v. Kameshwar Singh (Agarwala J.) A. I. B, 


particular type was a pure question of law. The 
question whether there was any evidence to 
prove such a contract is also a question of law. 
It is clear from the judgment that the existence 
of the contract was in dispute before the 
Courts of fact and this decision of the Privy 
Council is therefore, no authority for the pro¬ 
position that the appellant in the present case 
can raise in second appeal this question re¬ 
garding S. 69, Partnership Act, which involves 
a question of fact which in turn requires evi¬ 
dence which is not yet on record. It was sug¬ 
gested that we should remand the case for 
evidence and a finding on the point whether 
the firm in question was registered under the 
Partnership Act. Even if it is open to us to 
grant a remand for such a purpose I do not 
think that any such remand should be grant¬ 
ed. For these reasons I am satisfied that the 
plea that the suit is not maintainable under 
S. 69, Partnership Act, must be overruled. The 
third point viz., defendant 2 was a neces¬ 
sary party in appeal seems to me invalid. I 
have shown that the plaintiff-respondent was 
entitled to bring his suit on the terms of Ex. 1, 
the document of 25th August 1933. The only 
person who incurred any liability to the plain¬ 
tiff by reason of that document was defen. 
dant l and I consider that defendant 2 was, 
therefore, an unnecessary party. For these 
reasons I would dismiss the appeal with costs. 

Chatterji J - I agree. 

r.K. Appeal dismissed. 
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is the same. The material facts are also 
similar. It will suffice, therefore, to set out 
the facts of one case, namely, civil Revision 
no. 51. Opposite party 1 obtained a decree for 
arrears of rent at the rate of Rs. 19 against 
the petitioners and opposite parties 2 to 8. 
Execution was first taken out with the object 
of putting up for sale the holding in respect 
of which the rent had,been decreed. In a later 
proceeding, however, execution was taken out 
against another holding which was attached. 
In the sale proclamation its value was stated 
to be Rs. 16. At the execution sale which 
followed the holding was purchased by the 
decree-holder for Rs. 23 on 17th December 
1936. On 18th February 1942, an application 
was made to set aside the sale on the ground 
of material irregularity and fraud in publishing 
and conducting the sale. It was alleged that 
the applicant had no knowledge of the sale 
until llth February 1942. The Munsif to whom 
this application was made was a judicial 
officer specially empowered by the local 
Government to exercise final jurisdiction in 
the matter under cl. (b) of S.153, Tenancy 
Act. He held that the execution processes had 
been fraudulently suppressed and set aside 
the sale. The Munsif also found in each of 
these cases that the property advertised for 
sale had been grossly under-valued. Against 
that order there was an appeal by the decree- 
holder which resulted in the Munsif’s order 
being set aside and the sale confirmed. It is 
now contended that no appeal lay from the 
order of the Munsif and that the appellate 
order was, therefore, made without jurisdic¬ 
tion. In so far as it is material to the present 


Ajodhya Singh — Petitioner 

v. 

Sir Kameshwar Singh Bahadur — 

Opposite Party. 

Civil Revn. Nos. 51, 117, 118 and 119 of 1944, 
Decided on 24th January 1945, against order of 
Dist. Judge, Pumea, D/- 21st December 1943. 

Bihar Tenancy Act (8of 1885), S. 153, Explana¬ 
tion-Intention of Legislature is to bar appeals 
in petty cases of setting aside sales for irregu¬ 
larity—Fraud in conducting sale Is not separate 
from irregularity in publication for purposes of 
Explanation to S. 153. 

The Legislature did not intend that there should 
be an appeal in petty cases where a sale bad been 
set aside on the ground of irregular.ty whether the 
irregularity be occasioned by fraud or negligence in 
publishing and conducting the sale. The fraud in 
publishing or conducting sale is not meant to be 
kept separate from irregularities in the publication 
and conduct thereof for the purposes of the Explana¬ 
tion to S 163 : (’30) 17 A. I. R- 1930 Pat. 371 and 
(*80) 17 A.I.R. 1930 Cal. 490, Ref. [P 289 C 2] 

S. N. Bose and S. K. Sarkar — for Petitioner. 

L. K. Jha and S. P. Srivastava — 

for Opposite Party. 

Agarwala j. — The question of jurisdic¬ 
tion which arises in each of these applications 


case, S. 153, Tenancy Act, which is relied upon 

by the petitioners, provides ns follows : 

“An appeal shall not lie from any decree or order 
passed in the first instance in any suit instituted by 
a landlord for the recovery of rent where tho decree 
or order is passed by any judicial officer specially 
empowered by the local Government to exercise final 
jurisdiction under this section, and the amount 
claimed in tho suit does not exceed fifty rupees, 
unless the decree or order has decided a question 
relating to title to land, or to some interest in land 

as between parties having conflicting claims thereto. 

To this section there is an Explanation which 
was added in 1907, namely r «. 

“A question as to the regularity of the proceedings 
in publishing or conducting a sale in execution of a 
decree for arrears of rent is not a question relating 
to title to land or to some interest in tbe landau 
between parties having conflicting claims thereto. 

As the application to set aside the auction sale 
arose in execution of a decree made in the 
suit instituted by the landlord for the recovery 
of rent, and the order setting aside the sale 
was made by a judicial officer specially em¬ 
powered by the local Government to exercise 
final jurisdiction and the amount claimed ui 
the suit did not exceed fifty rupees, it is con- 
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tended that the order of the Munsif-was final. 
On behalf of the opposite party, however, it 
was contended that the order of the Munsif 
setting aside the sale has decided a question 
relating to title to land or to some interest in 
land as between parties having conflicting 
claims thereto, and that, accordingly, an 
appeal lies. In reply to this contention the 
petitioner relies on the Explanation to the 
section which, it is submitted, debars an 
appeal in a case where a question relating to 
title to land or to some interest in land as 
between parties having conflicting claims 
thereto arises only by reason of the fact that 
an execution sale has been set aside for an 
irregularity or fraud in publishing and con. 
ducting the sale. 

The opposite party, however, relies on the 
word “regularity" in the Explanation, and 
contends that an appeal is barred only where 
a question arises as to the regularity of pro. 
ceedings in publishing and conducting a sale 
and not where a sale has been set side on the 


ground of fraud in publishing or conducting 
a sale. This was the view taken by Wort J 
sitting singly in 11 p.l.t. 312,' which followed 
certain decisions of the Calcutta High Courl 
on the subject. No other decision of this Courl 
was brought to our notice. The decisions ol 
the Calcutta High Court relating to the inter, 
pretation of s. 153 are conflicting. On the 
one hand, there are cases which take the 
view adopted by Wort J. and, on the other, 
there are cases which hold that the result of 
the explanation to s. 153 is to bar the right of 
appeal where the sale has been set aside either 
on the ground of mere irregularity or on the 
ground of fraud. All the Calcutta cases on 
the point were referred to in the judgment of 
Rankra C. J. in 57 cal. 1248, 2 an observation 
which is relied upon by the opposite party. 
In that case a tenant defendant had made an 
application to set asido a sale held in execu¬ 
tion of a decree for arrears of rent more than 
two years after the sale had been held. The 
U)urt of first instance found that there had 
been material irregularity in publishing and 
conducting the sale, and that this material 
irregularity had occasioned a substantial loss 
to the judgment-debtor. With regard to the 

the^ale 11 thTc!^ !i PpIication aside 
the sale, the Court of first instance found that 

the judgmentdebtor had been kanf nnf 

knowledge of the sale bfZ ofthe 

and T* ther0fore - entitled to 
the_benefit_of _ s . 18 , Lim itation Act. He nr 
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cordingly allowed the application and set 
aside the sale. This decision was reversed on 
appeal to the District Judge. The learned 
Chief Justice observed that, in view of the 
conflict of decisions in the Calcutta High 
Court, if the Munsif had proceeded on the 
ground of fraud, it might perhaps have been 
advisable to refer the case to a Full Bench. 
It is this observation which is relied upon by 
the learned advocate for the opposite party. 
I do not understand the learned Chief Justice 
to have favoured the view that irregularity 
motived by fraud is on any different footing 
from an irregularity occasioned by negligence. 
Although the explanation to the section might 
have been more artistically worded, it is obvi¬ 
ous that the intention of the Legislature was 
to restrict the right of appeal in petty cases, 
and it is the duty of the Courts to give effect 
to this intention in so far as it does not con¬ 
flict with the actual language used. To my 
mind, it is reasonably clear that the Legisla¬ 
ture did not intend that there should be an 
appeal in petty cases where a sale had been 
set aside on the ground of irregularity whether 
the irregularity be occasioned by fraud or 
negligence in publishing and conducting the 
sale, and I agree with the decisions of the 
Calcutta High Court in which it has been held 
that fraud in publishing or conducting sale is 
not meant to be kept separate from irregula- 
rities in the publication and conduct thereof 
for the purposes of the explanation to s. 153 . 

I would, therefore, set aside the order of the 
lower appellate Court and restore that of the 
Munsif. The petitioner is entitled to costs here 
and in the Courts below. There will be ono 
hearing fee in all the four applications. 

F&zl Ali C. J.—I agree. 

R K - Order set aside. 
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view of the provisions of S. 193 such a suit is cogni¬ 
zable by revenue Courts and no other Court can 
take cognizance of such a suit. A rent decree passed 
by a Civil Court against a chandnadar is without 
jurisdiction and the auction purchaser in execution 
of such decree acquires no title to it. [P 291 C 1] 

There is a great distinction between a suit for 
ejectment of a chandnadar, to which no section of the 
Act has any application, and a suit for rent against 
a chandnadar. There are many sections of the Act 
which clearly deal with suits for rent and those pro¬ 
visions apply to suits for rent against chandnadar as 
well as to suits for rent against other tenants recog¬ 
nised by the Act. As no section of the Act applies to 
a suit for ejectment against a chandnadar such suit 
may be cognizable by a civil Court : 1 Cut. L. T. 5, 
Approved ; 2 Cut. L. T. 9, Ref. [P 292 C 1] 

(b) Orissa Tenancy Act (2 of 1913), Ss.212 and 
213 — Non-transferable holding— Mortgage of, 
without landlord’s consent — Sale of holding in 
execution of rent decree—Rights of purchaser— 
Mortgage if valid against purchaser. 

A purchaser in execution of a decree for rent 
against a tenant does not step into the 6hoes of the 
landlordtbut becomes a tenant of the landlord and a 
mortgage of a non-transferable holding without the 
consent of the landlord, though it may not be a valid 
encumbrance against the landlord, is valid against a 
person who purchases the holding at a sale in execu¬ 
tion of a rent decree against the tenant and where 
the purchaser in the rent Bale fails to annul such an 
encumbrance, he loses all rights to avoid the same 
and the holding remains subject to the mortgage : 
(’27) 14 A. I. R. 1927 Pat. 53 and (’39) 26 A. I. R. 
1939 Pat. 339 (F.B.), Bel. on. [P 291 C 2] 

(c) Orissa Tenancy Act (2 of 1913), Chap. 16— 
Execution of rent decree against chandnadar — 
Applicability of. 

Section 212 and the following sections which deal 
with a sale for arrears under a decree have no appli¬ 
cation to execution of a rent decree against a eband- 
nadar. [P 291 C 1] 

(d) Transfer of Property Act (1882), S. 91 — 
Holding mortgaged — Sale of holding in execu¬ 
tion of rent decree — Decree and sale both held 
void—Purchaser at sale held entitled to redeem. 

After the tenant mortgaged his agricultural hold¬ 
ing the landlord obtained a rent decree in the civil 
Court against the tenant and, in execution of that 
decree, the holding was sold and purchased by a 
third party. Subsequently the mortgagee brought a 
6uit on his mortgage against the tenant mortgagor 
and the auction purchaser. It was found that the 
civil Court had no jurisdiction to pass the rent 
decree and both the rent decree and the sale in exe¬ 
cution thereof were held to be void. It was con¬ 
tended on behalf of the auction-purchaser that he 
was a mere trespasser and no mortgage decree could 
be passed against him : 

Held that the auction-purchaser was entitled to 
redeem the mortgage. [P 291 C 2] 

M. S. Rao — for Appellant. 

B . K. Ray — for Respondents. 

BeeYOr J. — This is an appeal by a plain, 
tiff who sued on a mortgage executed on 17th 
September 1927 by defendant l for a princi¬ 
pal sum of Rs. 500. The mortgage covered 
land and a house which belonged to defendant 
1 as chandnadar. Defendant 2, who is the 
contesting respondent, purchased the land in 
execution of a decree for rent obtained on 


15th January 1937 by the landlord of defen. 
dant 1 . The price paid by defendant 2 for his 
auction purchase was Rs. 55. The suit out of 
which this appeal arises was instituted on 2nd 
September 1937 and the plaintiff claimed a 
mortgage decree for sale as against both the 
defendants. The Munsif who tried the suit 
gave a money decree against defendant 1 and 
dismissed the suit as against defendant 2 . 
The lower Appellate Court granted a mort 
gage decree against defendant l in respect of 
the house alone not including the land. Other¬ 
wise it confirmed the decree of the trial Court. 
There are two questions raised on behalf of 
the appellant : first, that the decree for rent 
obtained against defendant l by the landlord 
did not give any charge undea S. 74, Orissa 
Tenancy Act, and that the right or tenancy of 
defendant 1 as chandnadar was not a tenure 
or holding within the meaning of that section 
and that, therefore, defendant 2 purchased 
only the right, title and interest of defendant 
1 and would, therefore, in any case, purchase 
subject to the right of the plaintiff appellant 
as mortgagee under the mortgage of 1927; 
secondly it was urged on behalf of the appel¬ 
lant that the civil Court which passed the 
decree for rent, in execution of which defen¬ 
dant 2 purchased the land, had no jurisdic¬ 
tion to entertain a suit for rent against a 
chandnadar and that, therefore, the decree, in 
execution of which defendant 2 purchased, was 
a nullity and, therefore, defendant 2 acquired 
no right as against the appellant, the mort¬ 
gagee. I think, it will be convenient to deal 
first with the second of these questions. Now 
it is conceded on behalf of the respondent that 
suits for rent against other classes of tenants 
are triable by the revenue Courts under the 
Orissa Tenancy Act. Section 193 provides 
that 

"all suits and applications under any portion of this 
Act, other than Chapter XI, shall be cognizable by 
the Collector and shall be instituted and tried or 
heard under the provisions of this Act and shall not 
be cognizable by any other Court except as provided 
in this Act.” 

Now under S. 4 of the Act, there are four 
classes of tenants : (l) Tenure-holders includ¬ 
ing under tenure-holders, (2) raiyats, (8) under 
raiyata and (4) chandnadars. Prima facie it 
would seem to be obvious that if a suit for 
rent against one of these classes of tenants is 
a suit under the provisions of the Orissa Ten¬ 
ancy Act then suits for rent against all these 
classes are equally suits under the provisions 
of this Act. This, to my mind, is supported by 
the fact that S. 198 gives certain directions 
regarding rules which shall apply to suits for 
the recovery of rent, and it is noted un er 
heading (c) that the plaint shall further con¬ 
tain (1) in the case of a holding a statement 
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of the plots, area and rental of the tenancy 
according to the record of rights and ( 2 ) in 
other cases a description of the tenancy suffi¬ 
cient for its identification taken from the 
record of rights. These directions are subject 
to certain exceptions and provisos with which 
we are not now concerned. It seems to me 
clear that this section applies to all classes of 
tenancies and there is no justification for read¬ 
ing it as excluding a case of a chandnadar. 
An attempt was made to distinguish the case 
of a chandnadar on the basis of certain sec- 
jtions of the Orissa Tenancy Act which deal with 
,the method of executing particular types of 
decrees and in particular S. 212 onwards which 
deal with a sale for arrears under a decree. It 
is urged that those sections have no applica¬ 
tion in the case of a chandnadar. Even if this 
interpretation of those sections is correct, and 
at present I see no reason to doubt it, this 
does not, to my mind, in any way go to show 
that other sections of the act, including parti¬ 
cularly s. 198, do not apply to suits for rent 
against chandnadars. It was conceded that 
there is no notification under s. l ( 3 ), Orissa 
Tenancy Act, excluding the Cuttack Munich 
pality from the provisions of the Orissa Tenancy 
Act. It seems, however, to have been suggested 
before the lower Courts that there was some 
notification by Government requiring suits for 
rent against chandnadare in the municipal 
area to be filed in the civil Court. The parties, 
however, have been unable to show the exist- 
ence of any such notification. I find it difficult 
to understand under what provision of the Act 
any such notification could actually be issued, 
but, in the absence of a specific notification, 
this point cannot be definitely determined, 
in my opinion it is clear that the revenue 
courts have the power to take cognizance of 
and try suits for rent against chandnadars 
equally with other tenants under the Orissa 
Tenancy Act. It follows, therefore, from the 
provisions of S. 193 that no other Court can 
take cognizance of such a claim. It also fol- 
lows that the decree passed by the civil Court 
m execution of which defendant 2 purchased 
aa an auction purchaser, was without jurisdic- 

fcurchl d ° fendant 2 BCqUired n ° title ^ 

mnLTfIT 3 S b6half of ^fendant 2 , res- 
5* ;*? t 1 ho , nghfc of chandnadar is not 

Shf! n? b ^S 118 defendant 2 acquired right by 
virtue of settlement from the landlord to the 

exclusion of defendant l whom he would 
regard as having abandoned his holding In 
my opinion this view of the pSn * 
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purchaser in execution of a decree for rent 
against a tenant does not step into the shoes 
of the landlord but becomes a tenant of the 
landlord and that a mortgage of a nou-trans- 
ferable holding without the consent of the 
landlord, though it may not be a valid en¬ 
cumbrance against the landlord, is valid 
against a person who purchases the holding 
at a sale in execution of a rent decree against 
the tenant and that where a purchaser in a 
rent sale fails to annul such an encumbrance 
he loses all rights to avoid the same and the 
holding remains subject to the mortgage. This 
decision so far was confirmed by a Full Bench 
decision of this Court in 18 Pat. 676. 2 Even, 
therefore, if it had been a valid decree for 
rent and defendant 2 had purchased in execu¬ 
tion of such a decree, he could not have ac¬ 
quired a right against the plaintiff mortgagee. 
But it seems to me that his position is not 
improved but is rather worse when it is found 
that he purchased in execution of a decree 
which is in fact a nullity. It was contended 
on behalf of this defendant 2 that the land¬ 
lord, who was the decree-holder, by putting 
this defendant 2 into possession really settled 
the land with him. I consider that this argu- 
ment is incorrect. The landlord could not 
settle the land validly with any one until he 
himself had a valid title to possession of the 
land and he could not give himself a valid 
title to possession either by himself taking 
possession oi inducing someone else to take 
possession in execution of a decree which was 
without jurisdiction, and if defendant l left 
possession by reason of the proceedings in 
execution of that invalid decree and the sale 
held in execution thereof, such an act on the 
part of defendant l could not be treated as 
an abandonment of his tenancy but merely 
meaning that he was dispossessed. 

It was further contended on behalf of the 
respondent, defendant 2 , that if he is a tres¬ 
passer no mortgage decree could be passed 
against him. I am doubtful how far this argu¬ 
ment is really valid, because it seems to me 
that even if he is merely a trespasser he may 
possibly have a right to redeem under s. 91 , 
T. P. Act, os a person who has an interest in 
the property mortgaged; and I do not think 
that he can be treated as a person having a 
title paramount when he now seeks to put 
forward his position as a trespasser who 
entered on the land subsequent to the date of 
the mortgage. In any case, however, in this 
view of the matter defendant 2 would have 
no title and the mortgagee when granted a 
preliminary deoree for sale will have to sell 

2 i ^ X «\ 19 w ? Qt - 889 : 18 Pat - : 188 

Singh. 678 F,B '' Mahftdeb Maharaj T . Jagdev 
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the property and in these circumstances he is 
concerned merely with what title he can sell. 

In this view of the appeal I think it is 
unnecessary to deal with the other point 
which has been urged viz., the contention that 
S. 74, Orissa Tenancy Act, must be restricted 
to holdings and tenures as defined in S. 3 of 
the Act and will, therefore, not apply to the 
tenancy or interest of a chandnadar which 
does not come within those definitions. For 
these reasons I would allow the appeal and 
grant the plaintiff mortgagee appellant a pre¬ 
liminary mortgage decree for sale in respect 
of the land as well as the house against defen¬ 
dant 1 . The period of grace will be fixed at 
three months from today. The appellant will 
be allowed his costs in all the' Courts. It 
should be made clear that defendant 2 will be 
entitled to redeem the mortgage of the appel¬ 
lant if he so desires and defendant 2 will be 
made personally liable for the costs of all the 
Courts which will not be included in the mort- 
gage decree. The appellant is also entitled to 
interest pendente lite at the bond rate up to 
the expiry of the period of grace and there¬ 
after the amount of the mortgage decree will 
bear simple interest at 6 per cent, per annum 
till realisation. 

I should have mentioned at an early stage 
of this judgment that we were referred to the 
decision in 1 Cut. L. T. 5 3 for the proposition 
that a suit for ejectment against a chandna¬ 
dar lies in the civil Court and S. 193, Orissa 
Tenancy Act, has no application. This deci¬ 
sion was overruled on another point in 2 Cut. 
L. T. 9* but this proposition was not affected. 
,It seems to me clear that there is a great 
(distinction between a suit for ejectment of a 
chandnadar, to which no section of the Orissa 
Tenancy Act seems to have any application, 
and a suit for rent. There are many sections 
(of the Act which clearly deal with suits for 
rent and, as I have stated, it seems clear that 
those provisions apply to suits for rent against 
chandnadar as well as to suits for rent against 
other tenants recognised by the Orissa Ten- 
ancy Act. 

Chatterji J — I agree. 

a N Appeal allowed. 

3. 1 Cut. L. T. 5, Kedar Nath Mullick v. Bikd 

4. ™ Cut. L. T. 9, Jahabaj Khan v. Srikrishna Dey. 
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Radhakanta Padhi 
v. 

Md. Ataur Rahman. 

Appeal No. 33 of 1942, Decided on 8th Apnl 1943 
Cuttack.Circuit), from appellate order of Dist. Judge, 
Juttack-Sambalpur, D/- 8th April 1942. 


Orissa Money-Lenders Act (3 of 1939), S. 11 
(1) and (2) — Decree passed after Act in suit 
brought before Act — Decree can be re-opened 
and relief granted under S. 11 (1). 

Section 11 (2) distinctly provides that where a 
decree passed by a Court on 1st April 1936 or there¬ 
after is sent to a Court for execution it has authority 
to exercise all or any of the powers specified in S. 11 
(1). Therefore, where a decree passed after the Act 
came into force in a suit brought before the date of 
the Act remains unsatisfied and is sent to a Court 
for execution that Court has full jurisdiction to exer¬ 
cise all or any of the powers specified in S. 11 (1) : 
(*42) 29 A.I.R. 1942 Pat. 431, Rel. on. (P 292 C 2] 

R. K. Das — for Appellants. 

P. C. Chatterji — for Respondents. 

Manohar Lall J -This is an appeal by 

the decree.holders who are aggrieved by the 
order of the learned District Judge of Cuttack 
by which he remanded the proceedings insti¬ 
tuted under the Orissa Money-Lenders Act 
for consideration on the merits by the Munsif 
who refused to re-open the decree nor did be 
think it fit to grant any instalment. The 
preliminary mortgage decree in this case was 
passed on 22nd June 1939 and the decree was 
made final on llth May 1940. The learned 
Munsif took the view that as the decree was 
passed after the Money-Lenders Act came 
into force in a suit which was brought before 
the date of the Act he could not re-open the 
decree under S. 11 (l). In so doing the learned 
Munsif was in error. The crucial date is the 
date 1st April 1936 and, therefore, the provi- 
sions of the Money-Lenders Act have full 
application. It was argued on behalf of the 
appellant that the decree cannot be re-opened 
as S. 11 can only apply where a suit, appeal 
or proceeding was pending on the date when 
ss. 10 to 15 came into force. But the answer 
is that S. 11 (2) distinctly provides that where 
a decree passed by a Court on 1st April 1936 
or thereafter is sent to a Court for execution 
it has authority to exercise all or any of the 
powers specified in sub-s. (l) of 8. 11. The 
decree in this case was passed after 1st April 
1936 and that decree still remains unsatisfied. 
It had been sent for execution to the Munsif 
and, therefore, in my opinion, the Munsif had 
full jurisdiction to exercise all or any of the 
powers specified in sub-s. (l) of S. 11. In 8 
cut. L. T. 49 1 Fazl Ali J. (now my Lord the 
Chief Justice) who delivered the judgment of 
the Division Bench pointed out, while exa¬ 
mining the scheme of the Act specially with 
regard to S3. 8 to 12, 13, 14, 15 and 16. at 

to be tooto or less seH-eont«ined mil1 an cl tg 
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decree and after execution proceedings have been 
started, there would have been a provision in that 
section simiJar to cl. (2) of S. 11. Clause 1 of S. 11 
indicates that the provisions as to reopening the 
transaction, etc. which are made therein, will apply 
to a suit only, but cl. (2) expressly provides that 
where a decree remains unsatisfied on the date on 
which this Act came into force, the Court which 
passed the decree, or the Court to which a decree is 
sent for execution, may exercise all or any of the 
powers specified in sub-s. (1). Now. if we were to 
construe S. 16 in the manner suggested on behalf of 
the appellants, cl. 2 of S. 11 would appear to be 
redundant, and it would also be difficult to under¬ 
stand why a similar provision was not made in S. 10.” 

I do not see any substance in the argument 
on behalf of the appellant. The learned Judge 
was right in remanding the proceeding to the 
learned Munsif for consideration on the merits. 
Costs of this appeal will abide the result and 
will be disposed of by the learned Munsif. 

Brongh J.—I agree. 

G.N. Order accordingly . 
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Sinha and Das JJ. 

Palaki Dandapani Patro — Petitioner 

y. 

Emperor. 

Criminal Revn. No. 51 of 1941, Decided on 21st 
December 1944 (Cuttack Circuit), from order of Sub- 
divisional Magistrate, Russelkonda, D/- 29th Febru¬ 
ary 1944. 

Criminal P. C. (1898), S. 235-“Same transac¬ 
tion illustrated—Grocer in possession of opium 
and ganja for illicit sale—Trial of accused under 
Opium Act and Bihar and Orissa Excise Act is 
not illegal. 

The expression “same transaction” used in S. 235 
« *n<^pat>le of exact definition. The question whe¬ 
ther the acts are so connected together as to form 
part of the same transaction has to be decided on 
the facts of each particular case. The real and sub¬ 
stantial test for determination of the question is 
continuity of action and purpose.” Where the ac- 
crused, who has a grocery shop, is keeping the contra- 
tund goods, opium and ganja, for purposes of illicit 
5™ ^..P 0 ^, 100 ofomtraband goods for the pur¬ 
pose of illicit sale would bo one transaction. The trial 
?/*'r-^ ccase< i offences under the Opium Act and 
the Bihar and Orissa Excise Aot is not illegal : (’18) 

I ^ iV/ 918 lat ' 250 and 4 A -1^17 

» [P 294 Cl) 

P- r. B. Rao — (or Petitioner. 

Advocate-General — for the Crown. 

Order—The petitioner has beeh convicted 
and sentenced as stated below by a Magistrate 
exerasing second class powers at Russelkonda. 
He has been convicted under s. 9 (a), Opium 
Act, and sentenced to rigoroue imprisonment 

s° r 47 ^rS' He a n been °° nvicted under 
s. 47 (a), Bihar and Orissa Excise Act and 

mo^rV 0 ? S0 Z m im P ri90M “ent for four 
months. He has been sentenced to a fine of 

S ’ 105 Qnder 8 - 9 M>. Opium Act In deM 

to ° f - 1118 fiDe ’ be 1188 1x611 ordered 

undergo rigorous imprisonment for ij 


month. There is a direction that the sen¬ 
tences wiLl run consecutively. Therefore, in 
all, the petitioner has been sentenced to rigo¬ 
rous imprisonment for a period of ten months 
plus a fine of rs. 105. 

The case against the petitioner was the fol¬ 
lowing. On 22nd April 1943. at about 2 P. M., 
excise petty officer (p. w. 5) was watching 
Puruna Bazar Sabi in Russelkonda town. He 
found P. W. 4 talking to the petitioner in 
front of the latter's house. The excise petty 
officer sent his peon ahead to detain P. W. 4, 
.inasmuch as the excise petty officer had some 
suspicion about the sale of contraband goods 
by the petitioner. The peon detained P. W. 4 
till the excise petty officer came up. It was 
found that P. w. 4 was in possession of 1 tola 
3 annas weight of opium. P. W. 4 said that 
he had purchased the opium from the peti. 
tioner. On seeing the excise petty officer, the 
petitioner closed his front door and bolted it 
from inside. The excise petty officer, guard¬ 
ed the house of the petitioner, and sent for 
the Sub-Inspector of Russelkonda Police 
Station. The Sub-Inspector came to the house 
of the petitioner and wanted to go inside. The 
petitioner did not open the front door which 
had to be broken open by the Sub-Inspector 
of Police. When another door was going to 
be broken open, the petitioner opened it. In 
the front room of the petitioner’s house were 
found certain balances, a knife, some weights 
and opium of l anna weight. In the back 
room or kitchen of the petitioner were found 
a circular tin containing 40 tolas of opium, 
11 more tolas of opium in n packets of l 
tola each, and also 7 tolas of ganja in 7 
packets. These contraband goods were seized 
by the police officer in the presence of search 
witnesses. The charges under the Opium Act 
related to the possession and sale of opium. 
The charge under the Bihar and Orissa Ex¬ 
cise Act related to the possession of ganja. 
The case of the petitioner was that he had 
been falsely implicated because of enmity with 
the Excise Sub-Inspector (p. w. 6). 

There was a suggestion that the contra¬ 
band goods had been planted in the kitchen 
room of the petitioner. The trial Court as 
well as the Court of appeal accepted the pro¬ 
secution case to be true and rejected the pleas 
raised in defence. Before us the most sub¬ 
stantial point taken on behalf of the peti¬ 
tioner is that the trial was vitiated by a 
misjoinder of charges. It appears that the 
excise officer submitted two charge sheets 
against the petitioner, one under the Opium 
Act and the other under the Bihar and Orissa 

J3J U J? f 0 *- The learned trying Magistrate 
neia that the series of acts were so connected 
together as to form one transaction, and, on 
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this footing, he tried the petitioner for the 
offences under the Opium Act and the Bihar 
and Orissa Excise Act at one and the same 
trial. The contention raised before us is that 
S. 235, Criminal P. C., does not apply, and 
one trial for the different offences of posses¬ 
sing ganja and opium was illegal. As has 
been repeatedly observed, the expression ‘same 
transaction’ used in S. 235, Criminal P. C., is 
incapable of exact definition. The question 
whether the acts are so connected together as 
to form part of the same transaction has to 
be decided on the facts of each particular case. 
It is not possible to lay down any compre¬ 
hensive formula of universal application. It 
has been generally accepted that the real and 
substantial test for determination of the ques¬ 
tion is "continuity of action and purpose.” 
In similar circumstances, it was held in 19 
Cr. L. J. 34 1 that illegal possession of opium 
and illegal possession of cocaine for the pur¬ 
pose of carrying on the business of selling 
contraband formed part of one transaction 
and could be tried together. There is a case 
of our own High Court, 3 Pat. L. J. 433, 2 where 
offences under the Bihar and Orissa Excise 
Act and the Opium Act were tried together. 
The full facts of that case do not appear from 
the report. It is clear, however, that one of 
the points urged in that case was that offences 
under the Bihar and Orissa Excise Act and 
the Opium Act should not have been tried 
together. This contention was not upheld, as 
it was held that the circumstances of the case 
fell well within section 235, Criminal P. C. It 
appears that in that case there were two sales 
to the same person, and possession related to 
the residue of opium left after the sale. There 
must have been some other article besides 
opium for the application of S. 47 (a), Bihar 
and Orissa Excise Act. In the particular case 
under our consideration, the petitioner, who 
has a grocery shop, was obviously keeping 
the contraband goods, opium and ganja, for 
purposes of illicit sale. Judged by the standard 
of continuity of action and purpose, the pos¬ 
session of contraband goods for the purpose 
of illicit sale would be one transaction. We 
are, therefore, unable to hold that the trial of 
the petitioner for offences under the Opium 
Act and the Bihar and Orissa Excise Act was 
illegal, in the circumstances of the present 
case. 

It was also contended before us that the 
appellate Court had not properly considered 
that part of the case of the petitioner which 
suggested that the contraband articles might 


1. (’17) 4 A. I. R. 1917 I« B. 6 : 42 I. C. 994 : 19 
Cr. L. J. 34, Emperor v. Nga Lu Gale. 

2. (’18) 6 A.I.R. 1918 Pat. 250 : 3 Pat. L. J. 433 : 
44 I. C. 974, Bali Sahu v. Emperor. 


have been planted in the kitchen room of 
the petitioner. The trial Court has had the 
advantage of a local inspection, and the trial 
Court has remarked as follows on this point. 

“It is beyond doubt that the contraband articles 
could not be introduced into the kitchen in the 
manner in which they were kept in the kitchen. 
They were not soiled with mud in the drain and if 
they be dropped from top holes they cannot be one 
over the other and at one place 45* away from the 
Western wall and 12* away from the drain.” 

It appears that there are some ventilation 
holes in one of the walls of the kitchen and 
there is also a drain. The trial Court has 
very carefully considered the suggestion made 
on behalf of the petitioner that the contra- 
band articles were planted in his room. The 
appellate Court has also considered this 
matter, though not in as great detail as the 
trial Court. It is to be noted that in the 
front room of the petitioner was found 1 tola 
of opium. The evidence of P. w. 4 also showed 
that the petitioner had sold 1 tola 3 annas 
weight of opium to him. On all these facta 
and circumstances, the trial Court and the ap¬ 
pellate Court were justified in coming to the 
conclusion at which they arrived. We, there¬ 
fore, do not see any grounds for interference 
in this case. The application is dismissed. 

r.K. Application dismissed. 
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Das J. 

Chakradhar Sahu — Petitioner 

v. 

Emperor . 

Criminal Revn. No. 33 of 1944, Decided on 29th 
November 1944 (Cuttack Circuit), from order of Sess. 
Fudge, Cuttack, D/- 17th February 1944. 

(a) Defence of India Rules (1939), R. 81 —• No 
ividence that control rate of article was fixed 
jy person authorised—Accused cannot be con¬ 
noted for selling it at higher price. 

In the absence of any evidence that it was the 
>erson authorised under the Defence of India Rules 
vho had fixed the control price of an article, the 
iccused cannot be convicted of selling that article ** 
i higher price. t p 295 ° 1J 

(b) Defence of- India Rules (1939), R. — 
X. 119 is mandatory — Requirements of R. 119 
lot complied with—Prosecution must fail. 

The provisions of R. 119 are mandatory. Rule 119 
•equires that the authority which makes the order 
;hall determine the manner in which notioe ol tne 
>rder shall be given. It further requires that notice 
>f the order shall be published in the manner det - 
uined by the said authority. In the absence of evi- 

lence to show that the aforesaid requirements of 

it. 119 have been complied with the F^ u ‘ ^ 
Bust fail. L 

P. C. Chatterji — for Petitioner. 

Advocate-General — lor the Crown. 

Order- _The petitioner has been fouad 

juilty under R. 81 (4), Defence of India Rules 
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and he has been sentenced to pay a fine of 
Rs. 50, or, in default, to undergo rigorous im¬ 
prisonment for two months. The allegation 
against the petitioner was that he had sold 
kerosene oil at Re. l per seer on 29th July 
1913 against the controlled rate of sis annas 
per seer. In the lower Court the petitioner 
had raised a plea of alibi, which plea was not 
accepted by the learned Magistrate. 

In support of the petition before me, two 
points have been urged by the learned advo- 
cate for the petitioner. It is admitted that 
the Sub-divisional Magistrate of Bkadrak is 
the person authorized to fix prices under 
R. 81 , Defence of India Rules. The place 
where the petitioner sold kerosene is within 
the jurisdiction of Bonth Police Station. Ex- 
hibit 2 is the list of prices showing that the 
price of kerosene oil was fixed at six annas 
per seer. The evidence of Manasranjan Pat- 
naik (p. w. l) shows that Ex. 2 was submitted 
by the Price Control Committee of Bonth. 
This witness admitted in cross-examination 
that Ex. 2 had not been approved by the 
Sub-divisional Magistrate. This statement, 
therefore, shows that Ex. 2 which fixed the 
price was not made by a person who was 
authorized under R.81, Defence of India Rules. 
In the absence of any evidence that the per¬ 
son authorized under the Defence of India 
Rules had fixed the price of kerosene at six 
annas per seer, the petitioner could not be 
convicted of selling kerosene at a higher price. 


This is not the only difficulty in the way 
of the prosecution. There is no evidence on 
the record to show that the mandatory provi. 
sions of r. ii9, Defence of India Rules, have 
been complied with. Rule 119 requires that the 
authority which makes the order shall deter¬ 
mine the manner in which notice of the order 
shall be given. It further requires that notice 
of the order shall be published in the manner 
determined by the said authority. There is no 
evidence on the record to show that the afore¬ 
said requirements of R. 119 , Defence of India 
Rules, have been complied with. As a matter 
of fact, in view of the evidence of Mansran- 
jan Patnaik (p. w. <) it is clear that a com¬ 
petent authority had not fixed the price of 
kerosene for the jurisdiction of Bonth Police 
Station. Exhibit 8 admittedly relates to Bhad- 

S * Wn ^ Dly - reasons given above 

™ ° f P®™ 000 ' ^ wrong. I 

would therefore, allow the application and 
set aside the conviction and sentence passed 

***■». The fine, if paid, 
should be refunded to the petitioner 


Petition allowed. 
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Sinha J. 

Batakrushna Pal — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 1G2 of 1944 (Cuttack Circuit), 
Decided on 21st December 1944, from order of Sess. 
Judge, Cuttack, D/- 12th September 1944. 

Criminal P. C. (1898), S. 476 — Complainant 
making inaccurate statement not with view to 
add anything to gravity oi offence with which 
accused charged but to appropriate some amount 
of credibility — Complainant need not be pro¬ 
secuted under S. 193, Penal Code. 

Where the complainant makes an inaccurate 
statement, e.g., that he had been acquitted in a cer¬ 
tain case not with a view to adding anything to the 
gravity of the offence with which the accused in the 
case filed by the complainant were charged but in 
order to appropriate some amount of credibility for 
himself, the complainant need not be prosecuted 
under S. 193, Penal Code, when the statement was 
not material in the sense that it did not, in any way, 
hamper the course of justice the accused having as a 
matter of fact been acquitted. It is not one of those 
cases iu which it can be said that the interest of 
justice would be advanced by prosecuting a person 
who has given a fraudulently false evidence which 
has interfered with the course of justice. [P 295 C 2; 

P 296 Cl] 

D. Sahu — for Petitioner. 

B. K. Pal for Advocate-General—tot the Crown. 

Order. —This application arises out of the 
concurrent orders of the Courts below, convict¬ 
ing the petitioner under S. 193, Penal Code, 
and sentencing him to fifteen days’ rigorous 
imprisonment and a fine of Rs. 30 . This is a 
very petty case which should not have been 
launched at all, as would appear from what I 
am going to say presently. The petitioner was 
a complainant in a previous case in whioh 
certain pleaders' clerks were accused persons. 
He was cross-examined by the accused in that 
case, and, in the course of the cross examina¬ 
tion, he is recorded to have said that, though 
he had been convicted, he had been acquitted 
on appeal. This statement is said to have 
been made on 23rd July 1943 . But the certifi. 
cate that it was read over and explained to 
the witness has not been signed either by the 
Court itself or by the Bench clerk. Again, on 
3lst July 1913, he made similar statement, 
though the examination of the prosecution 
witnesses had beon finished, and after the 
examination of the accused persons under 
B. 842, Criminal P. C., recorded. The second, 
statement was elicited on further cross exa¬ 
mination on 3lst July 1913, but this statement 
is not signed by the witness, nor is the certi. 
boate that it was read over and explained to 
the witness signed either by the Court or by 
the Bench clerk. This was a statement made 
not with a view to adding anything to the! 
gravity of the offence, with whioh the aoousedl 
persons m the previous case had been oharged, 
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but with a view apparently to appropriate 
some amount of credibility for the com¬ 
plainant. It must have been a very petty case 
in which he is said to have been fined ten 
rupees only. This statement, which was the 
subject-matter of the charge against the peti¬ 
tioner, was not a material statement in the 
sense that it did not, in any way, hamper the 
course of justice, because the accused per¬ 
sons in that case were, as a matter of fact, 
acquitted. That being so, in my opinion, the 
learned Magistrate should not have filed a 
complaint in this case at all. It is not one of 
those cases in which it can be said that the 
interest of justice would be advanced by pro¬ 
secuting a person who has given a fraudu¬ 
lently false evidence which has interfered with 
the course of justice. Even assuming that this 
statement was made by the accused, it was 
one of those routine statements which are 
made by almost every witness, who comes to 
the witness box and wants to appropriate to 
himself certain amount of credibility, but it is 
not such a statement as is calculated to 
receive any credence. In view of all these 
considerations, the rule is made absolute, and 
the conviction and sentence set aside. The 
fine, if paid, will be refunded. 

G.N. Rule made absolute. 

A. I. R. (32) 1945 Patna 296 

Sinha and Das JJ. 

Chintamoni Sahu — Petitioner 

v. 

Jahuri Mal and others—Opposite Party. 

Civil Revns. N 03 . 91 of 1942 and 27 of 1943, De¬ 
cided on 11th December 1944 (Cuttack Circuit), from 
orders of Sub-Judge, Cuttack, D/- 8th April and 31st 
October 1942 respectively. 

(a) Civil P. C. (1908), O. 34, Rr. 4 and 5 and 
O. 1, R. 10—Suit on simple mortgage—Addition 
of fresh party after preliminary decree held not 
permissible. 

After the passing of a preliminary decree in a 6uit 
on a simple mortgage the plaintiff sought to implead 
a fresh party A when the preliminary decree was 
being made final, on the ground that A was in the 
position of a subsequent purchaser of portions of 
mortgaged property. A claimed that he had pur¬ 
chased the properties in execution of rent decrees 
obtained by the landlord of the properties (holdings) 
and that he was really in the position of a person 
holding title paramount both to the mortgagor and 
the mortgagee : 

Held that if A was a purchaser of the equity of 
redemption it was not necessary to implead him at 
the stage of final decree because he would be bound 
by the decree as a representative of the judgment- 
debtor. If A was a purchaser in execution of a rent 
decree with the right to annul encumbrances he 
would have made out completely his objection to 
being impleaded as a party defendant to the suit. 
So, in either view, he was neither a necessary nor a 
proper party and, therefore, his addition was not 
iallS for. [P 296 C 2; P 297 C 1] 


Held further that though in certain cases it may 
be permissible to add parties after the preliminary 
decree had been passed, by introducing a fresh party 
A at the stage of the final decree, a simple suit on a 
simple mortgage bond would be converted into a 
complicated title suit involving determination of ques- 
tions of law and fact—quite foreign to a simple suit 
for sale. For this reason also it was not permissible 
to add A as a party defendant. [e 297 C 1] 

(b) Civil P. C. (1908), S. 115—Other remedy by 
way of suit open—High Court will not ordinarily 
interfere in revision. 

Where the petitioner aggrieved by an order of the 
Court below has an alternative remedy by way of a 
suit, the High Court does not ordinarily interfere in 
revision. (P 297 C 1} 

B. N. Das and R. K. Das — for Petitioner. 

B. K. Pal — for Opposite Party. 

Sinha J. —The petitioner was the plaintiff 
in a suit for sale on the basis of a simple 
mortgage bond instituted on 5th October 1939. 
Originally, there were two defendants to the 
suit. A preliminary decree for sale was passed 
on 27th February 1941. The plaintiff then 
made an application for making the decree 
final, and sought to implead the opposite 
party 1 in this Court as an additional defen¬ 
dant on the ground that he was in the posi¬ 
tion of a subsequent purchaser of portions 
of the mortgaged property. The opposite 
party 1 opposed the application for being 
added as a party defendant to the action on 
the ground that he had purchased those pro¬ 
perties in execution of rent decrees obtained 
by the landlord of these holdings, and that he 
was really in the position of a person holding 
title paramount both to the mortgagor and to 
the mortgagee. The learned Subordinate Judge 
refused to implead the opposite party 1 as a 
defendant to the action chiefly on the ground 
that he was not a necessary party to the suit. 
In the course of his judgment, he made cer¬ 
tain observations as regards the service of 
notices said to have been taken out by the 
purchaser, opposite party 1 , by way of annul¬ 
ment of encumbrances under'the provisions 
of the Orissa Tenancy Act. That led to the 
petitioner filing another application for review 
of his orders. That application also being 
dismissed, he has come up in revision against 
the order refusing to review his previous 
orders. Both these applications have been 
heard together. 

It is manifest that the petitioner is in the 
horns of a dilemma. If his case that the 
opposite party 1 is in the position of a pur¬ 
chaser of the equity of redemption is accept¬ 
ed, it is not necessary to implead the opposite^ 
party 1 at this stage of the preliminary decree^ 
being made final, inasmuch as the opposite 
party 1 will be bound by the decree, being a 
representative of the judgment-debtor. If, on 
the other hand, the case of the opposite party l 
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is accepted, and it is found, after investiga¬ 
tion, that he really is a purchaser not of the 
equity of redemption but, in execution of a 
rent decree with the right to annul encum- 
brances, which he purported to do by service 
'of notice, he will have made out comple¬ 
tely his objection to being impleaded as a 
party defendant to the suit. Hence, in either 
view of the case, the addition of the opposite 
party 1 as a party defendant to this action is 
not called for. He will be neither a necessary, 
nor a proper party to the suit. Furthermore, 
it must be remembered that though in certain 
cases it may be permissible to add parties 
ifter the preliminary decree has been passed, 
in the present case the position is clear that, 
by introducing a fresh party at this stage, a 
simple suit on a simple mortgage bond would 
be converted into a complicated title suit in¬ 
volving determination of questions of law and 
fact—quite foreign to a simple suit for sale. 
In that view of the matter also, in my opi- 
nion, it is not desirable that the opposite 

party l should be introduced into the record 
at this stage. 

There is another difficulty in the way of 
the petitioner. Where the petitioner is aggriev- 
ed by an order of the Court below but has an 
alternative remedy by way of a suit, this 
Court does not ordinarily interfere. In view 
of att these considerations, in my opinion, 
this is not a fit case in which this Court can 
interfere by ordering that the opposite party i 
should be impleaded as a party defendant. I 
wish to make it clear that any observations' 
made by the Court below on the merits of 

° f 6lther party are whol *y irrele- 
the P rese nt purposes, and would not 
affect the rights of the parties in any litigation 
to be launched hereafter by either of the 

mkS' Sf appllCati0D3 are accordingly dis- 

Hearin S fee one gold mohur 
consolidated for both the cases. 

Das J.—I agree, 1 

G.N. Applications dismissed. 

A* I. R. (32) 1948 Patna 297 
Fazl Ali C. j. and Sinha J. 

Nursing Prasad Singh and others - 

Appellants 

V. 

Ramcharitar Singh and others — 

Respondents 

PiSio®*" Moae y- L «dcr S - Act (3 of 1938) - 


1945 F. C. 2, Rel. on; (’44) 31 A.I.R. 1944 Pat. 303, 
No good law. fp 298 C 1) 

(b) Usurious Loans Act (1918) — Fifteen per 
cent, interest. 

A stipulation for payment of interest at 15 per 
cent, per annum cannot be said to attract the provi¬ 
sions of that Act. (p 298 C 1) 

D. C. Varma and K. P. Sukul — lor Appellants. 

A. C. Sinha and Ramakant Yarma _ 

for Respondents. 

Sinha J. — This is a defendant’s second 
appeal from the decision of the learned Sub- 
ordinate Judge of Monghyr reversing that of 
the Munsif of Begusarai in a suit for money. 
The suit was based on a handnote bearing 
date Sist March 1934, for Rs. 1829, made up 
of Rs. 1150 principal with interest on a previ¬ 
ously executed handnote dated 2nd May 1931, 
and of Rs. 679 advanced in cash at the time 
of the execution of the handnote in suit. After 
giving credit to the defendants for payments 
of Rs. 700 on 20th November 1935, and of Rs. SO 
on 7th November 1938, the plaintiff claimed a 
decree for Rs. 2600 after remitting a sum of 
over rs. ioo in favour of the defendants. The 
defence was that Rs.700 had been paid not on 
account of principal and interest but only on 
account of principal, and secondly, that the 
accounts should be re-opened and the hand- 
note of 2nd May 1931 should be the starting 
of , accounting between the parties! 
ihe trial Court gave effect in part to the de- 
fence by re-opening the account between the 
parties not under the Money-Lenders’ Act but 
under the Usurious Loans Act. On appeal by 
the plaintiff, and cross-objection by the defen- 
dants the lower appellate Court has granted 
the Plaintiff a full decree holding that neither 
the Bihar Money-Lenders’ Act nor the Usuri- 
ous Loans Act could be applicable to the facts 
and circumstances of the present case. As re. 

S fK 7 ?° the , lower appellate Court also 
held that it was both on account of principal 

defeat ““ th “ se00na by 1116 
It was contended in the first place by Mr. 

. o. Varma in support of the appeal that in 
view of the Full Bench decision of this Court 
reputed in a. I. R. 1944 Pat. 803, 1 the Bihar 
Money-Lenders Act applies to suits on hand- 
note also—that decision of the Full Bench was 
more or less m consonance with the decision 

£ High Court referr6d to there. 

HirdTri !* a u k V ? ry dsci3ion of the Calcutta 

shi2 St^i n Ver3ed by their Lord * 

. the Federal Court. Their decision is 
reported m 1944 F. L, J. 2 69. 8 It must, there- 

^ Jil 3 iw ‘ 1944 Pttt ‘ 303 : 23 Pa*. 618 

Bank JV' L R ’ 1945 RC - 3: 1944 F - L. J 269 
Bank of Commerce Ltd., Khulna v. Knnja Behari' 
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fore, be held that the Bihar Money-Lenders* 
Act does not apply to suits based on promis¬ 
sory notes. That being so, it must be held that 
the appellant is not entitled to any benefit 
under the Bihar Money-Lenders’ Act. It was 
then contended that the appellant should be 
granted some relief under the Usurious Loans 
Act. But clearly a stipulation for payment of 
interest at 15 per cent, per annum cannot be 
said to attract the provisions of that Act. As 
regards the question of how the payment of 
Rs. 7C0 should be adjusted we have had the 
endorsement on the handnote read out to us, 
and, in our opinion, the construction placed 
upon that endorsement by the Courts below 
is entirely correct. As a result of these consi¬ 
derations it must be held that there are no 
merits in this appeal which is dismissed. In 
view of the conflict of decisions in this Court 
on the question of the applicability of 'the 
Money-Lenders* Act to suits on banknotes, it 
is directed that the parties will bear their own 
costs in this Court. 

Fazl Ali C. J. — I agree. 

r.K. Appeal dismissed. 

A. I. R- (32) 1945 Patna 298 

Chatterji and Beevor JJ. 

Kailash Chandra Pradhan — 

Appellant 


cerned, and an alienation by the de facto guardian 
for the minor’s benefit is valid, but to extend this 
analogy to cases where the alienation by a de facto 
guardian is not for the benefit of the minor would 
be to assign to a de facto guardian the same position 
as that of a legal guardian under the Hindu law, a 
position for which there is no justification. The dis¬ 
tinction between the powers of a de jure and a de 
facto guardian lies in the fact that while the de jure 
guardian is under the law clothed with authority to 
deal with the minor's property, the de facto guardian 
is not clothed with similar authority, though if the 
latter alienates the minor's property for his benefit, 
the Court will uphold the transaction. In the case 
of an alienation by a de jure guardian, not for the 
benefit of the minor, the guardian acts in excess of 
his authority derived under the law, whereas in the 
case of a similar alienation by a de facto guardian, 
his act is wholly unauthorized. In the latter caso, 
however, the minor may choose to ratify the tran- 
section, though it is not binding on him. To that 
extent the alienation is voidable. The position is the 
same as in the case of an alienation by a Hindu 
widow, unsupported by legal necessity, which may 
be affirmed by the reversioner, though it is not 
binding on him, and is in that sense voidable: 34 
Cal 329 (P. C.), Bel. on; (’31) 18 A. I. R. 1931 Mad. 
274, Dissent. [P 300 C 1, 2] 

B. Mahapatra — for Appellant. 

B. K. Bay and B. K. Das — for Respondents. 

Beevor J.— This is an appeal by defen. 
dant 1 against a decision of the Additional 
Subordinate Judge of Cuttack reversing a 
decision of the Munsif of Balasoro and grant¬ 
ing to the plaintiff-respondent a decree de¬ 
claring his title and awarding him possession 
of 8.94 acres of land. There is no dispute that 


V • 

Rajani Kanta Panda and another — 

Respondents. 

Appeal No. 104 ol 1939, Decided on 16th Febru¬ 
ary 1945 (Cuttack Circuit), from appellate decree of 
Addl. Sub-Judge, Cuttack, D/- 20th May 1939. 

(a) Limitation Act (1908), Arts. 144 and 44 — 
Hindu minor—Alienation by de facto guardian 
if void or voidable—Suit to set aside is governed 
by Art. 144 and not Art. 44. 

An alienation by a do facto guardian of a Hindu 
minor, if for necessity, is binding on the minor. But 
it does not follow that an alienation by a de facto 
guardian, not supported by necessity, is voidable in 
the sense that it is binding on the minor until it is 
set aside. If the alienation is not for the benefit of 
the minor, it is not binding on the minor. The 
minor however may choose to ratify it though it is 
not binding on him and it is only to that extent 
that it is voidable. A suit to set aside an alienation 
made by the de facto guardian of ft Hindu minor is 
therefore governed by Art. 144 and not by Art. 44 I : 
Case law discussed. [P 300 c *1 

(b) Limitation Act (1908), Art. 44-Applicabi- 
lity (Per Chatterji J .) 

Article 44 can have no application unless the 
transfer sought to be set aside is voidable in the 
senso that it is binding on the minor until1 it ms iset 

aside. , 11 BUUU j J 

(c) Hindu law — Minor — De jure and de 
facto guardians - Powers of - Distinction (Per 

Chatterji J.). 

No doubt a do facto guardian under the Hindu 
law iB in the same position as a de jure guardian so 
far as acts done for the minor's benefit are oon- 


this land did belong to the plaintiff but defen¬ 
dant 1, the appellant, claimed the land by 
virtue of a document executed by defendant 2 
m his favour on 18th July 1930. Defendant 2 is 
the step-mother of the plaintiff and before us 
it has not been disputed that she was the de 
facto guardian of his property during his 
minority. The document of 18th July 1930 
was a sale deed with a conditional right of 
repurchase and was executed by defendant 2 
on behalf of the plaintiff. 

The onjy question now before us is whether 
the suit was barred by limitation. The trial 
Court held that the suit was barred under 
Art. 44, Limitation Act, as the plaintiff had 
attained majority more than three years before 
he filed the suit. The lower appellate Court 
held that Art. 44 did not apply but that Art. 
144 applied and the suit was in time as hav¬ 
ing been brought within 12 years of the date 
of alienation. The learned Subordinate Judge 
on appeal relied on certain decisions for the 
conclusion that Art. 144 and not Art. 44 was 
applicable. Of the cases cited by him m sup¬ 
port of this proposition, those reported in 38 
Mad. 1125, 1 A.I.B. 1928 Ma d. 226 and A.IjL 
i 7 mT5 9 AIR 1915 Mad. 659 : 38 Mad. 1125 • 
26 I. C. 179, Thayammal v. Kuppanna • Koundan. 

2 7 (-28) 15 A.I.R. 1928 Mad. 226 : 108 L C. ft29, 
Ramoswamy Pillai v. Kosinatba Iyer. 
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1931 Mad. 59T 3 held that Art. 44 was not ap- 
plicable to suits regarding alienations made 
by de facto guardians. 

On behalf of the appellant the decisions in 
52 ALL. no 4 and 57 Mad. 10G2 S were cited to 
prove that Art. 44 is not restricted to aliena¬ 
tions made by guardians appointed by the 
Court under the Guardians and Wards Act. 
But the former of these two cases dealt with 
a Hindu mother acting as guardian of her 
minor son and although it is not specifically 
stated in the judgment that she was his natural 
guardian the whole judgment proceeded on 
this assumption and there is no reference to 
de facto guardian. The second of the these 
cases dealt with an alienation by a Christian 
widow acting as guardian of her two minor 
daughters and she was treated by the Court 
as the natural guardian though it was stated 
that the powers of a mother as guardian in 
communities not governed by the Hindu or 
by the Mahomedan law did not appear to 
have formed the subject of express judicial 
decision. I do not think it follows that the 
same article of the Limitation Act will neces¬ 
sarily apply in the case of alienations by a 
de facto guardian. The learned advocate for 
the appellant was unable to cite any case of 
an alienation by a person who was clearly a 
de facto guardian and not a natural guardian 
or a guardian appointed by the Court in which 
Art. 44 bad been applied. He argued, how¬ 
ever, that the three decisions mentioned above 
on which the learned Subordinate Judge relied 
followed the Privy Council decision in 34 ALL. 
218 in which it was held in a case governed 
by the Mahomedan law that where elder bro- 
thers had alienated property acting as guar, 
dians of their minor brothers for payment of 
an ancestral debt, though the alienation was 
not proved to be made for necessity or bene- 
facial to the minor, the minor was not bound 
by the transaction and that a suit brought by 
him to recover possession after redeeming a 
valid mortgago on the property was not 
barred by Art. 44. It is urged for the appel¬ 
lant that thi3 decision of the Privy Council 
proceeded on the basis that an alienation by 
the elder brothers was void and not merely 
voidable whereas it has been decided in the 
of alienations by a de facto guardian of 

vn?/ bT 0 " ? SU ? h , Nations are not 
void but merely voidable and if mad e for 

A,I,R> 1931 Mad. 597 : 183 I 0 773 
Purushotama Rathd v. Brundavana Das ' 

i m G n A \ R - 1 ? 9 AU ’ 870 : 62 AU. no : 122 

X. 0. 680, Dipchand v. Munni Lpl. 

1062! 


legal necessity are valid. Now I do not find 
that their Lordships of the Judicial Committee 
in 34 ALL. 213 6 used the word ‘‘void'’ in res¬ 
pect of the alienations with which they were 
dealing though from the statement of facts 
this word appears to have been used by the 
lower Courts. Their Lordships also clearly 
left open the question whether according to 
the Mahomedan law a sale by a de facto 
guardian if made of necessity or for the pay¬ 
ment of an ancestral debt affecting the minor’s 
property and if beneficial to the minor was 
altogether void or merely voidable. I do not 
think it is necessary to refer to all the deci¬ 
sions in which it has been held that in the 
case of a Hindu minor, alienations by the de 
facto guardian may be valid if made for legal 
necessity. It is sufficient to refer to the Pull 
Bench decision of the Bombay High Court in 
57 Bom. 40' and the cases there cited. The 
appellant cited various decisions to show that 
alienations by de facto guardians of Hindu 
minors are voidable and not void including 
A.I.R. 1926 Mad.457 8 and a.i.r. 1931 Mad.274. u 

The words "void” and "voidable” are used 
in different senses on different occasions. 
In the case reported in 5 c. L. j. 334 10 their 
Lordships of the Judicial Committee of the 
Privy Council had to deal with the question 
whether Art. 91 or Art. 141 would apply to a 
suit by a reversioner brought to recover pos¬ 
session of property of which the widow had 
granted an ijara lease. Their Lordships held 
that the Chief Justice of Calcutta had correctly 
stated the question when he laid down that 
if the plaintiffs were to recover possession 
without setting aside the lease, then Art. 141 
would apply and not Art. 91, but if they could 
not so succeed without getting rid of the lease 
then the case would fall within Art. 9 i. Their 
Lordships then proceeded : 

n TM IV A V 4 A U A Judge as to the 

fhiMr •K°| b ®. 8lVeD l ° th ® <luoslion 60 P ut . a nd ‘hoy 
mink that it is not answered by merely saying that 

v»L'h a ? ' Va .l V0 ^ abl ° only nnd not void - the 

case before this Board cited by the learned Judge, 
the question was whether tho acceptance of rent 
payabio under the putni and other oircumstnncea 
eVldena \ of an eleoti on by tho Raja to oon- 
tb6 | u m a ? d ‘wat it as valid. If it was ipso 
, ‘ lt °° uld not of course be confirmed ; and 
the acceptance of rent would bo evidonco only of the 

te^Vr Ufa"? I*™™*' A Hindu "idow is not a 
tenant for life, but is owner of her husband’s pro- 

sub afrits A"' 1 ?'" re3tri ° U T on R honation and 
subjeot to its devolving upon her husband’s heirs 

7 i O 83 17 20 fP if '‘ v’ f- A° m r 15 1 67 Bom ' 40 : 141 

Raia'in^i. F ‘ B ' , ‘ Tulaida9 Je singbbai v. Vaghela 

8 92 I 0 C 1 | 2 7 ,I £ t J° 26 Mad - 467 : 49 Mad - 70 3 : 

q I’r S ^ tharamamma v - Appiah. 

il.'j .*: OovMu M “ a - 2,4:131 >■ «»». 

X ?P QftW 0a }i 829 : 84 I. A. 87 : 5 0. L. J. 834 
(P. 0.), Bijoy Gopal v, Krishna MaHshl Dovi 
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upon ber death. But she may alienate it subject to 
certain conditions being complied with. Her aliena¬ 
tion is not, therefore, absolutely void but it is prima 
facie voidable at the election of the reversionary 
heir. He may think fit to affirm it, or he may at his 
pleasure treat it as a nullity without the interven¬ 
tion of any Court, and he shows his election to do 
the latter by commencing an action to recover posses¬ 
sion of the property. There is, in fact, nothing for 
the Court either to set aside or cancel as a condition 
precedent to the right of action of the reversionary 

Even if the position is accepted that in the 
present case the alienation by the plaintiff's 
step-mother was voidable and not void, in the 
sense that he could affirm it, I think that the 
last two sentences in the passage just quoted 
from their Lordships’ judgment are applicable 
to the circumstances of the present case equally 
with the case to which their Lordships were 
applying. I come, therefore, to the conclu¬ 
sion that the learned Subordinate Judge was 
right that Art. 144 and not Art. 44, Limitation 
Act, applied to the present suit. The appeal, 
therefore, fails and must be dismissed with 
costs. 

Chatterji J. —I agree that Art. 44 of the 
Schedule to the Limitation Act is not applica¬ 
ble to the present case. Apart from the ques¬ 
tion whether the word “guardian” in this 
article includes a de facto guardian, on which 
I feel great doubt, it is obvious that this arti- 
cle can have no application unless the trans¬ 
fer sought to be set aside is voidable in the 
sense that it is binding on the minor until it 
is set aside. It may be assumed for the pre¬ 
sent purpose that under the Hindu law an 
alienation by a natural guardian, not for neces¬ 
sity, is voidable in this sense, so that a suit to 
set aside such alienation will be governed by 
Art. 44. It may also be regarded as well 
settled by judicial decisions that under the 
Hindu law an alienation by a de facto guar¬ 
dian, if for necessity, is binding on the minor. 
But it does not follow that an alienation by 
a de facto guardian, not supported by neces¬ 
sity, is voidable in the sense that it is binding 
on the minor until it is set aside. Mr. B. 
Mahapatra on behalf of the appellant laid 
great stress on the observation in some of the 
decided cases that the powers of a de facto 
guardian are the same as those of a legal 
guardian : see A. I. R. 1926 Mad. 457, 8 A. I. R. 
1928 Mad. 226 2 and A. I. R. 1934 Mad. 605. 6 
But if these decisions are closely examined, 
it will appear that this observation has re¬ 
ference to cases where the alienation is for 
necessity, whether made by the legal guardian 
or by de facto guardian. In the last-men¬ 
tioned case Curgenven J. clearly stated that a 
de facto guardian under the Hindu law 
I “is in the same position as a de jure guardian so far 
I as acts done for the minor's benefit are concerned. 


v. Sheo Prasad A. I. R, 

To extend this analogy to cases where the 
alienation by a de facto guardian is not for 
the benefit of the minor would be to assign to 
the de facto guardian the same position as 
that of a legal guardian under the Hindu law, 
a position for which I find no justification. In 
A. I. R. 1931 Mad. 274, 9 how r ever, Curgenven J., 
sitting alone, observed : 

“If a de facto guardian, equally with a de jure 
guardian, can alienate for necessity, it is not very 
easy to perceive why, if not so supported, the one 
should be only voidable and the other void. Even to 
alienate for necessity connotes some power to deal 
with the property and indeed not only is such a power 
recognized in a de facto guardian but the view seems 
to be that in all such dealings no distinction can be 
drawn between the powers of the two classes of 
guardians.” 

But with all respect, the distinction be¬ 
tween the powers of the two classes of guardian 
lies in the fact that while the de jure guar¬ 
dian is under the law clothed with authority 
to deal with the minor’s property, the de 
facto guardian is not clothed with similar au¬ 
thority, though if the latter alienates the 
minor’s property for his benefit, the Court 
will uphold the transaction. In the case of an 
alienation by a de jure guardian, not for the 
benefit of the minor, the guardian acts in 
excess of his authority derived under the law, 
whereas in the case of a similar alienation by 
a de facto guardian, his act is wholly unau¬ 
thorized. In the latter case, however, the 
minor may choose to ratify the transaction, 
though it is not binding on him. To that 
extent the alienation is voidable. The position 
is the same as in the case of an alienation by 
a Hindu widow, unsupported by legal neces¬ 
sity, which, as pointed out by the Privy Coun¬ 
cil in 5 C. L. J. 334, 10 may be affirmed by the 
reversioner, though it is not binding on him, 
and is in that sense voidable. 

q.N. Appeal dismissed. 
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Fazl Ali C. J. and Shearer J. 
Surpat Singh and others — Appellants 

v. 


Sheo Prasad Gupta — Eespondent. 
Appeals Nos. 147 of 1941 and 55 of 1942, Decided 
22nd January 1945, from original decrees of 
Idl. Sub-Judge, Bhagalpur, D/- 7th July 1911. 

(a) Landlord and tenant—Patni lease—Patni- 
ir cannot resign lease unless so agreed to o 
is entered into under misrepresentation. 

A patnidar has no right to throw up or resign Jus 
iso at his own choice. There is nothing to P reve °* 
e parties to a patni lease from agreeing that, on 
e expiry of a certain period, or on th ! h £ppe™ng 
a certain contingency the patnidar is to boon 
.led to surrender the lease and, in such a case it 
mid be for a Court of justice to say 

.rticular contingency whioh was contemplated n^ 

S, arisen. A patnidar may have been induced 
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to accept a lease or to pay the rent stipulated for in 
it in consequence of some misrepresentation as to the 
property or the income which he was likely to derive 
from it in which case also he would be entitled to 
avoid the leAse : 20 W. It. 383 and 9 Cal. 671, 
Bel . on. [P 303 C 1,2] 

(b) Contract — Enforciability — Frustration— 
Doctrine of — How far and when applicable 
stated — Doctrine held not applicable. 

The doctrine of frustration is that, when the per¬ 
formance or further performance of ft contract has 
beon rendered impossible or has been indefinitely 
postponed in consequence of the happening of an 
event which was not and could not have been con¬ 
templated by the parties to the contract when they 
made it, a Court will consider what, as fair and rea¬ 
sonable men, the parties would have agreed upon if 
they had in fact foreseen and provided for the parti¬ 
cular event, and if, in its opinion, they would have 
decided that the contract should bo regarded as at 
an fend, will discharge the party who would other¬ 
wise be liable to pay damages for non-performance 
of the contract. Before the doctrine of frustration 
can be invoked, it must be shown that the event 
which has produced frustration was an event which 
the parties to the contract did not foresee and could 
not, with a reasonable diligence, have foreseen. When 
it has not become impossible for the patnidar to dis¬ 
charge his obligation under the lease, but merely bur¬ 
den some to him to do so, the doctrine can have no 
application whatever: (1916) 1 K.B. 20; (1920) 1 KB 
68 S£J 4 . 7) « E R 89 7 and (1877) 2 If- 

[Doctrine held did not apply to the facts of the 
case, J [P 303 C 2; P 304 C 1] 

(c) Transfer of Property Act (1882), S. 108 
Principle is borrowed from Roman law. 

The principle embodied in S. 108 is not a principle 
which was ever applied by the Courts of Chancery in 
England and appears to have been borrowed from 

.1“ , °5 i tom somc other system of law, 

such as the law of Scotland, which is largely derived 
from or based on the Roman law. [p 305 Q 1 ) 

(d) Transfer of Property Act (1882), S. 108 (e) 
^no't'apSy! 2 ^ COn,in 8 encies - S - 108(e) 

o.^ au l 0 <e) S ‘ 103 cannot be invoked except in 
“2? & P art,estoalea se have not themselves 

does not apply : C<t« referred. [P 805 0 1] 

by aViM?)! ° f 'r 885 - as amended 

12 Per cent. interl'stlstiUl^fs 

lessee ahotdd'pay the 

ZteTimT * 8U0h 8tipn, ^ ion is S U by 

B ‘ °■ Dt ' T - C - Sinha a *d S. S. Rakshit — ° 1 
ol , for Respondent. 


predecessor in interest of the defendants in 
favour of one Mr. T. W. Bowers who was an 
indigo planter and was the owner of an indigo 
factory situated in Hulas, one of the villages. 
It may be presumed that the reason why Mr. 
Bowers took the lease was that he wished to 
ensure an adequate supply of indigo plants 
for his factory, either by growing indigo him¬ 
self on such bnkasht or zerat land as there 
was in the villages, or by using his influence 
with the raiyats to induce or compel them to 
grow indigo for him. The learned Subordinate 
Judge has attached a good deal of weight to 
the circumstances that the indigo in dustry 
began to decline soon after the commencement 
of the present century and has now largely 
ceased to exist. Nothing, however, in my opi¬ 
nion, really turns on this. Neither in the patta 
nor in the kabuliyat is any mention made of 
the purpose for which the lease was taken, 
and it is quite impossible to presume that 
there was any understanding between the les¬ 
sor and the lessee that the lessee would be 
entitled to surrender the lease in the event of 
indigo ceasing to be manufactured at his fac¬ 
tory. Moreover, there is no evidence to show, 
and it is not even suggested, that the plaintiff 
or his immediate predecessors-in-interest ever 
grew or manufactured indigo or were the 
owners of the Inampur Indigo Factory which 
had belonged to Mr. Bowers. Mr. Bowers 
and, after his death, his widow, remained in 
possession of the tenure until 1896 when it 
was sold in execution of a decree for money 
and was purposed by the Eastern Mortgage 
Company. In 1908, the Eastern Mortgage 
Company assigned the patni lease to the joint 
family, of which the plaintiff was then a 
member, and, in 1926, as a result of a parti. 

-• f he r Plaintlff beCame the P atn *dar. In 
1869 the Kosi river ran past one of the vil. 

SXf a " d k a . 8l f ea “ known as the Chitauni 

thmn ^ 0k ,° fl , fr0m tbe Kosi fiver, ran 

nriirf h a \ aDd d o° 0ther Plages com¬ 
prised m the tenure. Soon after the plaintiff 

became the patnidar in 1926, the Kosi changed 

its course and, ns a result of this, a great 

rS me °^ ater flow through the 

Chitauni dhar which from having been a 

r C ,°v7T tiVeI r rf°T? tream - h**™ a broad 
river. A great deal of land went out of culti 

vation and indeed remained submerged for 

somTof^iif CGrtam “ umb er of houses in 
““ere l of ? lS ag t Wer ° a « d their 

where t! T t0m69 and mifivated else. 

The trial T W WM ,D8tituted 1939 and 
{J® 1 T“ ^San in 1941, and it was conceded 
that, before then, the Kosi had again ohamred 

channT had *»«“ ‘o flol in a n5£r 

of £ 8 -i? e S6Ve r 11 ° r eight miles to the west 
of these villages. In 1937, one Shyam Sunder 
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Missir took settlement of 5 bigkas of land in 
one of them and executed a registered kabuli- 
yat (Ex. a). It is, therefore, reasonable to 
assume that the subsequent change in the 
course of the river Kosi had occurred prior to 
1937. The witnesses for the defendants said 
that it occurred soon after the earthquake of 
1934, and their evidence on this point was 
corroborated by admissions obtained from 
two of the witnesses for the plaintiff, Hari 
Jha (p. w. 4) and Achal Singh (p. w. 7), in 
cross-examination. 

It is true that it was not until 1940 that any 
considerable number of raiyats followed the 
example of Shyam Sunder Missir and came 
forward to take settlement of bakasht land. 
The explanation given for this, and I have no 
doubt myself that it was the correct one was 
that the raiyats were apprehensive that the 
river might swing back again. The plaintiff 
became the sole owner of the tenure in 1926, 
and he would seem to have had no difficulty 
in collecting rent in 1333 Fasli. At all events, 
ho appears to have made a profit out of the 
tenure in that year. It was not until 1334 Fasli 
and the following years that his rent collec¬ 
tions were poor and raiyats began to surren¬ 
der or abandon their holdings. Considerable 
areas of land in each of the villages would 
seem to have been under water more or less 
continuously from 1334 to 1342 or 1343 Fasli, 
and although the river would seem to have 
receded in the latter year, a great deal of 
land was, at tho time of the trial, still covered 
with sand and with kas and patet jungle. The 
process of reclamation had, no doubt, begun, 
but as yet had not made any very consider¬ 
able progress. On the other hand, it is quite 
clear that no permanent damage had been 
done to the land and that raiyats, not merely 
were prepared to come forward and take set¬ 
tlement, but were also prepared to pay a 
salami and rent at rates considerably higher 
than wero paid by raiyats having a right of 
occupancy in the land prior to its inundation. 
The plaintiff would not appear to have granted 
any remission of rent to those raiyats whose 
holdings diluviated or who were unable to 
meet their obligations. A very large number 
of rent suits were instituted, and, in execu¬ 
tion of the decrees, which he obtained, the 
plaintiff purchased the holdings. 

The plaintiff also took steps to obtain pos¬ 
session through the revenue Courts of any 
holdings which were abandoned, and induced 
a considerable number of raiyats either to 
surrender or to sell their holdings to him. 
The total area of land comprised in the 
tenure, as shown in the record of rights, 
was 4603 bighas, and there is documentary 


evidence on the record to show that the 
plaintiff has come into khas possession of 
no less than 1475 bighas. A number of 
kabuliyats (ex. a series) were produced by 
the defendants, showing that, in 1940, the 
plaintiff settled more than loo bighas of this 
land. As I have just said, the executants of 
these kabuliyats, not merely paid him a 
salami, but undertook to pay rent at a con. 
siderably higher rate than had been paid for 
this land previously. So far, therefore, as this 
land is concerned, the plaintiff must either 
have already recouped any loss which he has 
sustained or will recoup that loss very shortly 
and will then make a very much larger pro- 
fit out of it than he had done prior to 1334 
Fasli. Lochan Mandar (P. w. 9) said that 
men from Saran had taken settlement of land 
in Haripur, and Goghan Mian (p. W. ll) said 
that new tenants had settled in both Haripur 
and Hulas. Janak Bihari Lai (D. W. 2), a law 
clerk of the defendants, said that more land 
would have been settled but for the opposition 
of the raiyats who wished to take settlement 
of the land themselves and were opposed to 
its being settled with strangers, who, presum¬ 
ably, were prepared to pay a higher rate of 
rent than they were. In 1938 the Bihar Re¬ 
duction of Arrears of Rent and Restoration of 
Bakasht Lands Act was enacted, and, prior to 


that, S. 112A had been inserted in the Bihar 
Tenancy Act for the purpose of enabling 
raiyats having a right of occupancy in their 
land to apply, on one or other of a number of 
grounds, for the reduction of their rents. As a 
result of the former enactment, the plaintiff 
may now find it a matter of difficulty to set¬ 
tle any considerable portion of the 1475 bighas 
of land which have come into his khas pos¬ 
session at high rates of rent. As a result of 
the latter enactment, the rent payable to him 
by a number of occupancy raiyats will be less 
than the rent which they had to pay prior to 
the inundation. In other words, the plaintiff 
will be unable to carry to its logical conclu¬ 
sion the policy which he 6eems to have syste¬ 
matically pursued of attempting to turn to 
his own advantage the misfortunes of his ten- 
antry. But that can clearly be no ground for 
his avoiding the Tease. It is said that, from 
1334 to 1345 Fasli, the income which the plain¬ 
tiff derived from the tenure was very much 
less than the expenses which he had to inc “ r 
in its management. That, I have no doubt, 
is correct. At the same time, I have also no 
doubt that one reason why the expenses so 
greatly exceeded the income was that the 
plaintiff entered into a great deal of ll ^ ft J l0n 
with the object of evicting many of his tern 
ants. A patwari of the plaintiff sai .^ at ’ ^ 
1847 Fasli, the amount of his commissi 
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B8. 97-13-0 which shows that a sum of Rs. 4813 
must have been collected as rent. 

Over and above this, the plaintiff must- 
have realized a considerable amount by way 
of salami for the new settlements which he 
made in that year. It is not very clear to me 
that, in 1347 fasli the plaintiff sustained any 
loss, and certainly, if he did sustain a loss, the 
loss must have been small. All that can, 
therefore, be said on behalf of the plaintiff is 
that, from 1334 to 1345 fasli, or even later, he 
has sustained a loss which, in certain years, 
has been very considerable, and that, while, 
in future in any particular year he may not 
sustain any actual loss, the profit which he is 
likely to make is not likely to be very consi¬ 
derable and will certainly be a great deal less 
than he himself anticipated. Is the plaintiff, 
however, on such a ground, entitled to sur¬ 
render the lease? It is well settled that a 
Ipatnidar has no right to throw up or resign 
his lease at his own choice. This was pointed 
out as long ago as 1873 by Jackson J. in 20 
W. R. 283. 1 This decision was subsequently 
affirmed by another Divisional Bench of the 
Calcutta High Court in 9 cal. 671. 8 That 
judgment was delivered by Field J. who was 
a recognised authority on the land laws of 
Bengal. Mr. P. R. Das, for the respondent, 
does not dispute the proposition, but relies on 
certain observations made by Jackson J. in 

learned Judge there said : 
We are clearly of opinion that, whether or not 
the civil Court might upon sufficient ground givo 
relief in a suit brought to dissolve a oontract between 
the zamindar and his patneedar, it certainly is not 
open to a patneedar of his own choice to throw up 
the patnee and by so doing escape his liability to pay 
rent. We do not say that the contract is indissoluble 
because many circumstances might arise in which the 

23^°* ft of ju3tice mi « ht b * in- 

voked to put an end to it; but the dissolution of suoh 

iiS? th?* mU f* t ‘ 7° thiDk ’ be aD aot of the Court 
iaken l hv / v f 8uJt . of P ro P* r enquiry, and cannot be 

£S wSS !£« alono - and plcaded in ttaBwer 

l am inclined to think that, in making these 
observations, Jackson J. had in mind the 
iprmciple of rescission of contracts. There is 
nothing to prevent the parties to a patni lease 
from agreeing that, on the expiry of a certain 

E!™**' 0r the happening of a certain con. 
tingenoy, the patnidar, fe to be entitled to 

r 30 andl in 8uch a case, it 
The^art 6 , ^ * °°* Urt ° £ justice “y whether 
SrtSnS" t f n mgenoy which was contem- 
S d . h i n , fact > ari8 f • Again, it is obvious 
tbat a patnidar may have been induced to 

° r *° m the reQt s «Pulated 
for m it m consequence of some misreprasen- 

M' 7 3) 20 W. R. 888, Heera Lai Pal v. Neel tdemee 
1J&VS 671 ’ JUd00na ‘ h Gh080 ®°hoene 


tation as to the property or the income which 
he was likely to derive from it in which case 
also he would be entitled to avoid the lease. 
Mr. P. R. Das does not, however, rely on 
rescission of the contract, but on another and 
fundamentally different doctrine, namely, the 
doctrine which is usually spoken of as the 
doctrine of frustration. That doctrine, as I 
understand it, is that, when the performance 
or further performance of a contract has been 
rendered impossible or has been indefinitely 
postponed in consequence of the happening of 
an event which was not and could not have 
been contemplated by the parties to the con- 
tract when they made it, a Court will con- 
sider what, as fair and reasonable men, the 
parties would have agreed upon if they had 
in fact foreseen and provided for the parti- 
cular event, and if, in its opinion, they would 
have decided that the contract should be re¬ 
garded as at an end, will discharge tho party 
who would otherwise be liable to pay damages 
for non-performance of the contract. The ap¬ 
plication of the doctrine depends on the par- 
ticular circumstances of the case in which re- 
course is sought to be had to it, and the circum¬ 
stances of the case, with which we are now 
concerned, are, in my opinion, quite clearly 
such that the doctrine can have no applica¬ 
tion whatever. The event relied on as operat. 
ing to produce frustration of the contract is 
the change which occurred in the course of 
the river Kosi in or about 1334 Fasli. But did 
this event, in fact, produce frustration of the 
contract? The plaintiff remained in occupation 
of the tenure and continued to pay or was com¬ 
pelled to pay the rent. It is conceded that the 
reason why the plaintiff instituted the suit 
was not that he was unable to pay the rent, 
but that he was unable to pay it from the 
income which he derived from the property, 
and, in order to pay it, had to draw on his 
other resources: in other words, it has not be- 
come impossible for the plaintiff to discharge 
his obligation under the lease, but merely 
burdensome to him to do so. In (i647 ) 82 
E. r. 897 s a lessee who had been driven out 
of his farm and had his orops destroyed by a 
body of insurgents sought on that ground but 
without success to avoid his liability for the 
rent. Lord Blackburn in (1877) 2 A. o 743* 
at p. 770, in explaining the decision in (1647) 
82 e. r. 897 s said : ^ ' 

"Prince Rupert and his cavaliers, if they were to 

ttd£rV he ^ ,a 8’6enemies, by driving away 

burnio 8 bis crops, may 

th£> defendant to poverty, but did 

irn^Ki i he pa,me l “ t of hi9 rent to his landlord 
impossible in any othe r sense than they rendered 

4' IIR77! o 2 * E n R ; 897 ' Paradine v. Jane. 
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the payment of any other debt to any other credi¬ 
tor impossible.” 

Again, before the doctrine of frustration can 
be/invoked, it must be shown that the event 
which has produced frustration was an event 
which the parties to the contract did not 
foresee and could not, with a reasonable dili¬ 
gence, have foreseen. Now, in 1869, when Mr. 
Bowers took this lease, the river Kosi ran 
past the leasehold property, and it must have 
been known to Mr. Bowers and his lessor that 
the river Kosi frequently changed its course. 
The possibility of the river washing away 
part of the land demised or flooding the land 
causing damage to it must have been present 
to their minds. That it was, in fact, present 
to their minds is clear from the terms of the 
lease, as it was specifically provided that, in 
spite of land being lost by diluvion or of 
damage being caused by inundation, the lessee 
was to remain liable to pay the whole of the 
rent stipulated for. Even if the lease had not 
contained these provisions, I should have 
found it impossible to say that a fair-minded 
and reasonable lessor, who was granting a 
lease in perpetuity, would have agreed that, in 
the event of the river Kosi inundating the 
property and making it impossible for the 
lessee to derive any profit from it for a period 
of 10 or 15 years or even longer, it should be 
at the option of his lessee to surrender the 
lease. 

There have been cases in England, in 
which a lessee relied with far more justifica¬ 
tion than the plaintiff, and yet, without 
success, on the doctrine of frustration in 
answer to a claim for rent. (1920) 1 K. B. 6S0 6 
and (1916) 1 K. B. 20® were both cases in which 
rent was sought to be recovered from a tenant 
who had been removed from possession of the 
premises demised under circumstances which 
could not possibly have been foreseen either 
by him or by his lessor when the lease was 
entered into. If, in England, a lease had been 
nothing more than a contract, by which the 
lessor granted to the lessee the use and enjoy¬ 
ment of the premises demised, and the lessee, 
in return, undertook to pay a stipulated rent, 
the lessee would, in both these cases, have 
been discharged or absolved from his liability 
to pay the rent accruing due subsequent to 
his dispossession. Under the law of Scotland 
a tack or lease 

“is a contract of location, where by the use of land, 
or any other immovable subject is set to the lessee 
or tacksman for a certain yearly rent, either in 
money, the fruits of the ground, or services’ : Ers- 
kine’s Principles of the Law of Scotland (21st Edn.) 
page 183. _ - 

5. (1920) 1 K. B. 680, Whitehall Court, Limited v. 

Ettlinger. , _ , 

6. (1916) 1 K. B. 20, London and Northern Estates 

Company v. Schlesinger. 


Similarly, under the Roman Law, a lease was 
a contract of locatio conductio, the lessor 
granting to the lessee the use and enjoyment 
of the premises demised, and the lessee, in 
return, undertaking to pay rent. The lessee 
acquired no right in rem to the property 
demised. On the contrary in the eye of law, 
possession remained with the lessor, and, in the 
event of the lessee being dispossessed, the lessee 
had a right to recover damages. In fact, it was 
found necessary to provide that, when the dis¬ 
possession of the lessee had been caused by 
damnum fatale or inevitable accident, the con¬ 
tract should be discharged, the lessor not being 
liable in damages and the lessee, of course, not 
being liable to pay the rent, which liability in 
any case was imposed only so long as he enjoy¬ 
ed the usufruct. Under the Common Law of 
England, however, a lease is not a mere con¬ 
tract, but is a transfer of an interest in 
immovable property. It necessarily follows 
that, when a lessee has been dispossessed, the 
dispossession being caused by some inevitable 
accident and not by the lessor or by title 
paramount, his interest in the leasehold pro¬ 
perty remains and his liability to pay rent 
continues. That was the reason which Lush J. 
gave for his decision in (1916) 1 K. B. 20° and 
in the subsequent case in (1922) 2 A. O. 180 7 
at p. 210, his reasoning was endorsed by the 
Court of Appeal and subsequently by the 
House of Lords. No decision was cited at the 
bar in which the Courts in this country have 
applied the doctrine of frustration in the case 
of a lease. The decision most nearly in point 
and one which was relied on by the learned 
Subordinate Judge and has been relied on by 
Mr. P. R. Das, for the respondent, is 18 Bom. 
630. 8 In that case, the defendant undertook 
to pay a sum of money every month to the 
plaintiff which, in the contract, was described 
as rent and the plaintiff, in return, undertook 
to permit the defendant to enter on his land 
and blast and quarry for stone at such points 
on it as he might point out to him. In order 
to carry out the operations which ho intended, 
the defendant had to obtain a license, and 
this license was refused him by the authorities 
concerned. The contract, into which the par¬ 
ties entered, resembled a mining lease, but, as 
Sargent C. J. in his judgment pointed out, it 
was not "a contract of letting.” The defen¬ 
dant was held to be not liable to pay the 
rent on the ground that, in previous years, 
he had held a license and neither he nor the 
plaintiff had ever contemplated the possibility 
that this license would not be renewed. 
decision, to my mi nd, is not at all in point in 

7 (1922) 2 A. C. 180, Mattbey v. Curling. 

8.’ ( 89) 13 Bom. 630, Goculdas Madhnvji v. NartO 

Yenkuji. 
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the present case, as, in view of the terms con¬ 
tained in the lease, it cannot possibly be said 
that the parties to it contracted on the basis 
that the river Kosi would not change its 
course or, at all events, would not flood and 
cause damage to the leasehold property. 

Learned counsel for the respondent obvi¬ 
ously felt the difficulties involved in relying 
on the doctrine of frustration, as, in the latter 
part of his argument, he invited our attention 
to cl. (e) of S. 10S, T. P. Act, and endeavoured 
to persuade us that the principle underlying 
that section was an equitable principle and 
ought to be applied in favour of his client. 
The principle embodied in the section is not, 
however, a principle which was ever applied 
by the Courts of Chancery in England and 
appears to have been borrowed from the 
Roman law or from some other system of 
law, such as the Law of Scotland, which is 
largely derived from or based on the Roman 
law. If I had to construe the section, I should- 
find some difficulty in knowing what precisely 
is the meaning to attach to the words “any 
material part" and also to the word “sub¬ 
stantially" which occur in it. Under the Roman 
law, emphyteusis was a grant of land for ever 
or for a long period on the condition that an 
annual rent should bo paid to the grantor and 
bis successor, and that, if the rent was not 
paid, the grant should be forfeited, and in 
some respects, resembled a patni lease. Legis¬ 
lation was ultimately needed in order to 
decide what the respective liabilities of the 
grantor and the grantee should be in the case 
of permanent damage beiDg caused to the 
property, and it was enacted that 

Qgr f ment , was mttde to the risk the thing 

“^ ht ,u Under8 °- the risk of a total >°ss should full 
upon the owner and the detriment of a partial loss 

ofju S in-° CC ?| i f ,,: o7' rffl Sanders on the Institutes 
of Justinian (Ldn. 8), page 371. 

n Scotland, much the same result was arriv- 
ed at, it being held that the lessee 

sabieaUrnAtta* °if V? qUantity and tho valu « of the 
eubject-maHer, but he 19 not at the risk of the being 

mca: (i87o - 75)2 8001011 * ° 

.Fortunately, perhaps, it is not necessary for 

C 5 h ° W far that and other decisions 
are of assistance m construing cl. (e) of s. 108 , 

if. Act, as the section cannot be invoked 

except in cases where the parties to a lease 

eencipfl 0 ^ J 63 provided f °* the contin¬ 

gencies referred to. As I have jugt said the 

parhes to this lease specifically agreed that in 

spite of land being lost by diluvion or damage 

t?? . by i-n 

5SS for pay Wh0le ° f ““ rent 
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A large number of decisions were cited at 
the bar, but, for the most part, were cited in 
order to explain the scope and extent of the 
doctrine of frustration. It is quite unnecessary 
for me to refer to them. I ought, however, I 
think, to refer to three decisions on which the 
learned Subordinate Judge relied in giving the 
plaintiff a decree and which, I may say, were 
mainly relied on by Mr. P. R. Das for the 
respondent. In (1863) 3 B.&S. 826 or 122 E.R. 
309, 10 the plaintiff sued to recover damages 
from the defendant for breach of contract. 
The defendant had undertaken to place at the 
disposal of the plaintiff certain premises on 
certain specified days for the purpose of hold¬ 
ing a series of concerts. Before the earliest of 
these days arrived, the premises were acci¬ 
dentally burnt down and destroyed. In his 
judgment, Blackburn J„ makes no mention of 
the doctrine of frustration which was not fully 
developed until the war of 1914-1918. The 
ground on which the defendant was held to be 
not liable in damages was that it had been an 
implied term of the contract that the premises 
should remain in existence and be available 
for tho purpose contemplated by the parties. 

(1903) 2 K. B. 740 n was a case in which the 
plaintiff sought to recover from the defendant 
the balance of a sum which the defendant had 
contracted to pay in return for being permit¬ 
ted to have the use of certain premises on 26 th 
and 27th June 1902, for the purpose of view- 
mg the processions to be held in connexion 
with the Coronation of His Majesty the King 
Edward VII. The balance was, under the con¬ 
tract, to have been paid on 24th June 1902 
and, prior to that, it had been announced that* 
in consequence of the illness of His Majesty’ 
the processions would not take place. Tho 
defendant was absolved from liability on the 
ground that, m entering into the contract, the 
parties had proceeded on the footing that the 

processions would, in fact, take place, and had 
never contemplated the contingency which 
actually arose. It is clear from tho decision 
ana other decisions in similar case that, if the 
payment of the money had, under the con¬ 
tract, become due before the occurrence of the 
event which produced the frustration of the 
contract, the defendant would have been held 
to have been liable. The remaining decision 
relied on was ( 1868 ) 4 Q, b. 180. 13 That, it is 
true was a case m which a lessor sought to 

le'^ The ! ab ' ht ?' * COvenant iQ 

‘WhJh! If 880 , 1 . V undertaken that 

would djrfn «i h,S . hmrs nor his assi 8 ns should or 
would, during tho t erm, permit to be built on a 

adffi 3 B ‘ & Sl 826 : 123 E ‘ »• S0 °. Taylor v. 

11. (1903) 2 K. B. 740, Krell v. Honry. 

12. (1868) 4 Q. B. 180, Bally v. Do Crespigny. 
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paddock fronting the demised premises.any 

messuage or dwelling house, coach-house or stable, 
or other erection.” 

The defendant, in breach of this covenant, 
assigned the paddock to the London, Brighton 
and South Coat Railway Company, and the 
Company, after the assignment and during 
the term, erected and built a railway station 
on it. The Railway Company had, under an 
Act of Parliament, been given power to ac¬ 
quire land compulsorily, and, if the defendant 
had not assigned the land to them, the Rail¬ 
way Company could nevertheless, in exercise 
of its statutory powers, have entered on the 
land and done what they actually did on it. 
The defendant was absolved from liability 
and the ratio decidendi appears to have been 
that the general word ‘assigns’ which occurred 
in the covenant, was not meant or intended 
by either of the parties to the deed to mean 
an assign by operation of law such as, in 
substance, the Railway Company was. Mr. 
P. R. Das, for the respondent, said that he 
strongly relied on this decision, but, in order 
to make it or indeed either of the other two 
decisions applicable in the particular case, he 
was compelled to argue that, when Mr. 
Bowers in the kabuliyat which he executed 
used the expressions ‘diluvion’ and ‘inunda¬ 
tion,’ he contemplated ‘partial erosion’ or 
‘occasional flooding’ and not any natural 
calamity such as occurred in 1344 Fasli. I 
find myself, however, quite unable to accept 
this view of the matter. The language which 
was used in the kabuliyat and also in the 
patta was comprehensive enough to embrace 
the event which actually occurred and on 
which the plaintiff now relies as having pro¬ 
duced frustration of the contract. In any 
case, as I have already said, there was, in 
fact, no frustration whatever of this parti¬ 
cular contract. The lower Court was, in my 
opinion, wrong in decreeing the suit, and I 
would allow the appeal and dismiss the suit 
with costs in this Court and in the Court 
below. 

In the other appeal No. 55 of 1942, the 
question that arises is whether or not the 
Court below was correct in allowing interest 
at 6l per cent, per annum on arrears of rent 
which accrued due subsequent to the enact¬ 
ment of Bihar Act, 8 of 1937. The plaintiff, 
who is the appellant, asserted that it was a 
condition of the lease, that the lessee should 
pay interest at 12 per cent per annum on 
arrears of rent and that this stipulation was 
not and could not be affected by Act, 8 of 
1937. The latter contention is, of course, cor¬ 
rect. The reason, however, why the lower 
Court allowed interest at the lower rate was 
that neither the patta nor the kabuliyat was 


produced in evidence. It appears that the 
documents were in another Court and that 
before the commencement of the trial, the' 
plaintiff was unable to obtain possession of 
them. The plaintiff could, however, have put 
in certified copies, and this he omitted to do. 
It is said that there was on the record a judg¬ 
ment in an earlier rent suit in which interest 
at 12 per cent, per annum had been allowed. 
This document has not, however, been printed 
in the paper-book and it is impossible to say 
whether in that suit any question arose as to 
the rate at which interest was legally payable. 
The learned advocate for the appellant asked 
that the suit should be remanded to the 
Court below, but, as, in my opinion, the 
plaintiff was guilty of negligence in not put¬ 
ting in a certified copy of the patta, I see no 
reason to do this. The appeal should, in my 
opinion, be dismissed with costs. 

Fazl Ali C. J. — I agree. 

• R.K. Appeal dismissed. 
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Agarwala and Sinha JJ. 

Ramkishore Prasad — Petitioner 

v. 

Emperor. 

Criminal Revn. No. 1058 of 1944, Decided on 27tb 
October 1944, against order of Sess. Judge, Saran, 
D/- 4th August 1944. 

Defence of India Rules (1939), R. 119(1)—Order 
under or method of promulgation not proved — 
Accused should be acquitted. 

Although there is the ordinary presumption of law 
that every citizen knows the law, R. 119 is appa¬ 
rently based on the fact that no citizen, however 
diligent he may be, can hope to keep pace with the 
issue of the rules made under the Defence of India 
Act, and their various amendments. The person 
making orders under the Defence of India Rules 
shall therefore take steps to ensure that the orders 
are promulgated in such a manner that they will 
reach the persons who will be affected by them. The 
person making the order is not confined to any one 
method of promulgation. He may, unless he has 
been otherwise directed by the authority empowering 
him to make the orders, select his own method of 
promulgating the orders which he makes. In the 
absence of the necessary proof of the orders and the 
method of promulgation on the record of the case 
the accused should be acquitted. [P oU7 U 1J. 

Baldcva Sahay and Shambhu Prasad Sinha 

for Petitioner. 


Standing Counsel — for the Crown. 

Agarwala J. — This is an appheation to 
aside the conviction of the petitioner for 
alleged contravention of an order under 
81 (4), Defence of India Rules. The pe i- 
ner is alleged to have committed two 
ences: first, that being a licensed retail 
aler he sold a full tin of kerosene oil m 
ntravention of the order of the Sub-div - 
nal Officer of Siwan that full tins of ker - 
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sene oil were not to be sold; and, secondly, 
that the petitioner sold a tin of kerosene oil 
for Rs. 12, the maximum controlled price of 
which was Rs. 5-8-0. As in so many of the 
cases arising out of prosecutions under the 
Defeuce of India Rules, the prosecution find 
themselves in this Court in a difficulty which 
could have been easily avoided if the Public 
Prosecutor had taken the precaution of plac¬ 
ing on the record the necessary evidence in 
proof of the order of the S. D. 0. and the 
method of its promulgation. Although there is 
!the ordinary presumption of law that every 
citizen knows the law, R. 119, Defence of India 
Rules, is apparently based on the fact that no 
citizen, however diligent he may be, can hope 
to keep pace with the issue of the rules made 
under the Defence of India Act and their 
various amendments. It has, therefore, been 
provided that the person making orders under 
the Defence of India Rules shall take steps 
to ensure that the orders are promulgated in 
|such a manner that they will reach the per¬ 
sons who will be affected by them. Tbo person 
making the order is not confined to any one 
method of promulgation. He may, unless he 
has been otherwise directed by the authority 
empowering him to make the orders, select 
his own method of promulgating the orders 
'which he makes. This is quite clear from sub- 

r. (1) of R. H9, the material language of which 
is as follows: 

"Save as otherwise expressly provided in these 
rules, every authority, offioer, or person who makes 

2?7n , ln wnt , mg ln pursuance of these rules 
shall in the case of an order of a genoral nature or 
affecting a dass of persons, publish notico of such 
™thJ?J U °* nianner M may ' in opinion of such 

t 7 ’ pcrson, bo 1)631 a< ^P‘ed for 

informing persons whom the order concerns. 11 

In the present case there is no evidence on 
the record that the order prohibiting the sale 
of kerosene oil in bulk or fixing the maximum 
price of it was promulgated in the manner 
directed by the Sub.divisional Magistrate of 
biwan or indeed, that the Sub-divisional 
Magistrate gave any directions in this behalf 

shnnbi £ 19 regcetta 5 le ' in my oP'rion, that it 
^ ( S n be “f essary *>r this Court to interfere 

“tender f£° nV10 f iODS f0r breach o£ 
on ^l th , 6 Pitkin 0 f the community 

f h,Ch COuld 1)0 avoided if the 

•/?sS 0nCerned roles in accord, 
ance with the powers whioh they have, ind if 

the persons responsible for conduct™* 

cutions in the Courts below would take the 

trouble to see that the necessary proof of the 

orders and the method of promS^Ln £ 

n the record of the case. In the present case 

th^t ^ “i. 00 *, ° n the record > the result 
tS relactant ly set aside the coSio- 

tion and sentence of the petitioner and direct 


that he be acquitted. Let a copy of the judg¬ 
ment in this case as also the judgment in 
Criminal Appeal no, 494 of 1944 be sent to 
the Local Government. 

Sinha J. — I agree. 

R.K. Accused acquitted. 
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Chatterji and Das JJ. 

Jagarnath Sah — Petitioner 
v. 

Emperor. 

Criminal Revn. No. 1284 of 1944, Decided on 22nd 
November 1944, from decision of Sess. Judge, Saran, 
D/- 21st August 1944. 

(a) Defence of India Rules (1939), Rr. 119 and 
81 (4)—Essentials laid down—In absence of evi¬ 
dence to prove those essentials prosecution 
would fail. 

There are two essential requirementsof R.119; one 
is that the authority or person passing the order must 
determine the manner in which notice of the order 
shall be given for informing persons whom the order 
concerns; secondly, a notice of the order shall bo 
published in the manner so determined. Where the 
only evidence is that the rates fixed by the Sub- 
divisional Officer were circulated to merchants and 
consumers in all markets of the sub-division but 
when there is no evidence if this was the manner of 
publication determined by the Sob-divisional Officer, 
and there is also no evidence when this circulation 
was done, the prosecution has failed to prove the 
essential requirements of R. 119 ; (’44) 31 A. I. R. 
1944 Nag. 40, Rel. on. [p 308 C 1, 2] 

(b) Evidence Act (1872), S. 114, Illust. (e) — 

Applicability. 1 

Where under an Act certain things are required 
to be done before any liability attaches to any per¬ 
son in respect of any right or obligation, it is for the 
person who alleges that that liability has been incur¬ 
red to prove that the things prescribed in the Aot 
“Tf ** e , n actuaUy done: 13 Cal. 197; (’26)13 A.I R 
1926 Cal. 96C and (’32) 19 A. I. R. 1932 Cal. 833,* 

rp gQo q 21 

Baldeo Sahay and S. C. Chakraverty — 

rr r iTw • . ^ for Petitioner. 

H . Kazvnx — for the Crown. 

Das J—The petitioner has been convicted 
under R .81 (4), Defence of India Rules, and 
he has been sentenced to rigorous imprison¬ 
ment for one year and a fine of Rs. 100 only 
and, in default, rigorous imprisonment for 
three months more. It was alleged that the 
petitioner had sold 2 | seers of maize for a 
sum of 12 annas only on 8th February 1944 in 
contravention of an order of the Sub-divisional 

5™.* ' dated 3 °to December 

1 ? 43 ' by _ wluch °^er the learned Sub-divi- 
sional Officer had fixed the price of maize at 
5 seers and 6 chhataks per rupee. Acoording 
to the rate so fixed, the price of 2 j seers of 
maize would bo about 8 annas only. The 
petitioner was alleged to have charged 12 

contrftVened the order of 
^‘^onal Officer passed under r. 6 l 

( 2 )(b), Defence of Indio Rules. 
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The point raised before us is a very short 
point. The contention that is raised on behalf 
of the petitioner is that in the absence of any 
evidence showing duo publication of the order 
of the Sub-divisional Officer, the petitioner 
was not affected by the order and consequently 
his conviction was wrong. Rule 119, Defence 
of India Rules, lays down that a notice of the 
order shall be published in such manner as 
may, in the opinion of the authority passing 
the order, be best adapted for informing 
persons whom the order concerns. It further 
lays down that on such publication the per¬ 
son or persons concerned shall be deemed to 
have been duly informed of the order.. By a 
subsequent amendment, it has been laid down 
that the aforesaid provisions would not apply 
in the case of an authority who is empowered 
to take action by a notified order. The present 
is not a case where the authority or officer, 
empowered under R. 81, is to take action by 
notified order; therefore, the subsequent amend¬ 
ment relating to notified orders, is not rele¬ 
vant for the purposes of the present case. It 
would appear from the provisions of R. 119 
that there are two essential requirements; one 
is that the authority or person passing the 
order must determine the manner in which 
|notice of the order shall be given for informing 
persons whom the order concerns; secondly, 
a notice of the order shall be published in the 
manner so determined. It has been held in a 
number of cases that the order does not become 
legally effective till it is duly published: vide 
A.l.R. 1944 Nag. 40. 1 There have been several 
such cases of late, before this Court, such as, 
Criminal Revision No. 1058 of 1944, 2 criminal 
Revision No. 158 of 1944 and Criminal Revision 
No. 291 of 1944. 3 It has been held in all those 
cases that the order comes into operation only 
when it has been duly published, that is, when 
it has become known, and the legal fiction of 
R. 119 is applicable only when it has been 
proved that everything that was required to 
be done by the authority or officer concerned, 
has been actually done. 

In the particular case under our considera¬ 
tion, there is no direct evidence that the Sub- 
divisional Officer who passed the order on 
30th December 1943 determined the manner 
in which it should be published. The only 
Evidence in the record is the statement by a 
Iclerk of the price control office (r. W. 2 ). This 
iwitness has said that the rates fixed by the 
Sub-divisional Officer were circulated to mer¬ 
chants and co nsumers in all markets of the 

1 . (’44) 3? A.l.R. 1944 Nag. 40 : I.L.R. (1944) Nag. 
150 : 211 I. C. 29, Shakoor Hasan v. Emperor. 

2. Reported in (’45) 32 A.l.R. 1945 Pat. 306, Ram 
Kisbore Prasad v. Emperor.* 

3. Reported in (’45) 32 A. I. R. 1945 Pat. 119 : 214 
I. C. 241, Madan Lai v. Emperor. 
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sub-division. There i3 no evidence if this wasi 
the manner of publication determined by the) 
Sub-divisional Officer, and there is also no evi. 
dence when this circulation was done. The 
question, therefore, arises whether the prose- 
cution has proved in this case that the essen¬ 
tial requirements of R. 119 have been complied 
with. In my opinion, the answer to this ques- 
tion must be in the negative. The learned 
advocate for the Crown suggested that the 
only reasonable inference from the evidence 
of P. W. 2 referred to above, would be that 
the Sub-divisional Officer had determined that 
the manner of publication of the order would 
be by circulation of the rates to merchants 
and consumers in the sub-division. I do not 
think such an inference necessarily follows. 
As to the presumption of S. 114, cl. (e), Evi- 
dence Act, it has been held in a number of 
cases that where under an Act certain things 
are required to be done before any liability 
attaches to any person in respect of any right| 
or obligation, it is for the person who alleges 
that that liability has been incurred to prove 
that the things prescribed in the Act have been 
actually done. This principle has been laidl 
down in 13 Cal. 197. 4 The principle was re- 
affirmed in A.l.R. 1926 Cal. 966 8 and again in 
A. I. R. 1932 Cal. 893.° 

It was essential for the prosecution to prove 
in this case that the Sub-divisional Officer had 
determined the manner in which notice of 
the order was to be published, and that the 
order had been so published before the alleged 
offence had been committed by the petitioner. 
On neither of these points is there any clear 
evidence on the record. In Cri. Revn. No. 291 
of 1944 s the position was different. There it 
was found that publication had taken place 
after the commission of the offence. In Cri¬ 
minal Revision No. 158 of 1944 the position 
was that the District Magistrate had passed 
the order on 11th August 1942 but the order 
had not been promulgated till 12th November 
1942, that is, three months after the order. In 
Cri. Revn. No. 1058 of 1944 2 there was no 
evidence that the order had been promulgated. 
In this particular case there is some evidence 
that the order in question was circulated to 
merchants and consumers; but there is no evi¬ 
dence that this was the manner of publication 
determined by the Sub-divisional Officer, and 
there is also no evidence when the circulation 
had taken place. The offence was alleged to 
have been committed in this case on 8th 
February 1944, that is, about a month ana 

4. (*86) 13 Cal. 197, Asbarullah Khan v. Tnlochan 

A. I. R. 1926 Cal. 966 : 53 Cal. 718 : 96 

I. C. 264, Walvekar v. Emperor. ,, 

6. (’32) 19 A. I. R. 1932 Cal. 833 : 139 I. C. 134, 

Khurehid v. Raniganj Municipality. 
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nine days after the order. The learned advo¬ 
cate for the Crown suggested that it would be 
unreasonable to infer that circulation had not 
taken place within that period. I do not think 
it is possible to draw any sure inference in 
the matter. I have pointed out that at least 
in one case the publication was not done till 
three months after the order. In my view, it 
was for the prosecution to prove that the Sub- 
divisional Officer had determined the manner 
in which notice of the order should bo publi¬ 
shed and that the order had been so published 
before the alleged offence was committed. In 
tho absence of any evidence on either of the 
two points mentioned above, the conviction 
of the petitioner cannot be sustained. 

I would accordingly allow the application, 
set aside the conviction and sentence passed 
against the petitioner and direct that he be 
acquitted. The fine, if paid, should be refund¬ 
ed to the petitioner. In Cri. Revn. No. 1058 
of 1944, 2 the attention of the Provincial Gov- 
enment has already been drawn to a large 
number of cases in which this Court had to 
interfere with similar convictions, on the same 
ground. It is, indeed, a matter of regret that 
convictions for a breach of rules, in tended. 
the protection of the community, have to Ije 
set aside on grounds which can be easily avoi¬ 
ded if the authorities concerned exercise due 
care, and attention in the strict observance of 
the requirements of the law. 

Chatterji J. — I agree. It was suggested 
on behalf of the Crown that the accused, 
though he filed a lengthy written statement, 
did not plead that the order in question was 
not circulated to him or that he was not 
aware of it. But the lacuna in the prosecution 
evidence, which my learned brother has point¬ 
ed out, cannot be remedied by such omission 
on the part of the accused. 

Conviction set aside . 
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Agarwala and Meredith JJ. 

Ramkripal Singh and another _ 

Petitioners 


Y« 


Superintendent, Way £ Works , B. I. 

Gaya — Opposite Party. 

Criminal Ref. No. 87 of 1944 Decided 

gSTd/ Addl’ Dial. Magiatr 

uaya, i )f. loth and 11th July 1944. 

FnrroT ^ 81 P ' C ‘ (1898 )‘ s - Estate railv 

^Sc pbce m » nt ° n raUway Und ls one 
Section 133 is applicable to all cases of unlav 
\ °.l nu ' 8 , a , no ° u P° n any Stato propei 

Hen« h . 8h U° pabl * 0 no1 ** entitled to u« 
Hence encroachment upon the land owned by a St 

Syc s ' 138 : 1 ' 38 ) 10 Vi! 


(b) Criminal P. C. (1898), Ss. 133 and 139A _ 
Long user is bona fide assertion and ousts juris¬ 
diction under S. 133 — But evidence must be 
taken as whole. 

Long user by a person of what is claimed to be a 
part of a public way may be taken as a bona fide as¬ 
sertion of claim ousting the jurisdiction of the crimi¬ 
nal Court to pass a summary order under S. 133. 
But the evidence brought forward in denial of the 
public right must be taken as a whole; and, if the 
statements of the witnesses on the point in them¬ 
selves also contain a refutation of the claim made, 
then the suggested inference doe3 not follow and the 
jurisdiction is not ousted : (‘26) 13 A.I.R. 1926 Pat. 
170; (’26) 15 A. I. R. 1923 Pat. 263 and 21 P. L. T. 
1028, Rel. on. [P 310 C 2 ;P 311 C 1] 

(c) Criminal P. C. (1898), S. 139A — Party ap¬ 
pearing filing statement denying public right — 
Putting question by Magistrate is unnecessary. 

It is unnecessary for tho Magistrate to put any 
question when a party, directly upon appearance, 
has put in a statement denying the existence of any 
public right: C30) 17 A.I.R. 1930 Pat. 199, Disling . 

[P 311 Cl] 

B. C. De and H.R . Kazimi — for the Reference. 

S. N. Bose aivd P. K. Bose —against the Reference. 

Meredith J. — This is a reference under 
S. 438, Criminal P. C., made by the learned 
Additional District Magistrate, Gaya, recom¬ 
mending that a Magistrate's order under 
S. 133, Criminal P. C., should bo set aside. 

On the report of the Superintendent, Way 
and Works, East Indian Railway, (a State 
Railway) a proceeding was started against the 
manager and gumasta of the Tikari Raj for 
removal of a bund said to be an encroach¬ 
ment on the railway land near bridge No, 310 
in village Karjara, mile 33l/9. The case of the 
railway company was that a bund had been 
extended right up to the railway embankment, 
thereby projecting into the railway land for 
100 feet, and the effect was to lead to an ac¬ 
cumulation of water below the embankment 
and prevent it flowing away naturally 
through a railway culvert lower down, and so 
to endanger the track. The Raj officials 
showed cause denying the existence of any 
public right in the land in question. The 
learned Magistrate then correctly proceeded 
to hold the enquiry required under S. 139A, 
Criminal P, C., and he held that there was 
no reliable evidence in support of the denial 
of the existence of a public right in tho land 
in question. Having arrived at this conclu¬ 
sion, he proceeded to hold the enquiry under 
8. 187, Criminal P. G., and held that there 
had been on encroachment on the public land, 
causing danger to the track. He accordingly 
made the order absolute against tho Raj offi¬ 
cials, the second party, and direoted the re. 
moval of the encroachment. For his finding 
that the land was publio land, he relied upon 
the explanation to s. 183, Criminal P. 0., 
which says: 
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"A ‘public place’ includes also property belonging 
to the State, camping-grounds and grounds left 
unoccupied for sanitary or recreative purposes.” 

The learned District Magistrate considers that 
he was wrong in his interpretation of the ex¬ 
planation, and that despite this explanation 
land cannot be held to be a public place even 
though it is the property of the State, unless 
it is also shown that the public have an un¬ 
restricted right to use it. In the case of rail- 
way land, at least that part of it which is not 
the actual track, there is no right of user on 
the part of the public. 

In my opinion, the view of the learned 
District Magistrate is wrong. He relies upon 
a decision of Macpherson J. in Rangi Sah v. 
B. N. W. Railway Cor (4 Pat. L. T. 402 . 1 ) 
That, however, was not a case of a State 
Railway, and therefore, no question of the 
interpretation of the explanation arose. The 
learned Judge merely held, and he was ob¬ 
viously correct in doing so, that land of a 
■private railway company is not necessarily 
used by the public and a Magistrate acting 
under S. 133 must come to a distinct finding 
that the land encroached upon is or may be 
lawfully used by the public. The wording of 
section 133 is: 

“Whenever a District Magistrate, a Sub-divisional 
Magistrate or a Magistrate of the First Class con¬ 
siders, on receiving a police report or other informa¬ 
tion and on taking such evidence (if any) as he 
thinks fit, that any unlawful obstruction or nuisance 
should be removed from any way, river or channel 
which is or may be lawfully used by the public, or 
from any public place, etc. etc.” 

In my opinion, the expressions “way. 

which is or may be lawfully used by the pub¬ 
lic’’ and “from any public place” are disjunc¬ 
tive, that is to say, the section will be applic¬ 
able either in the case of land, which need 


trate affords no ground for interference with 
the Magistrate's order. 

Mr. B. C. De, however, for the Raj, urges 
two other points. His first is that the Raj 
officials contended that the bund had been in 
existence for a very long time and was not 
upon the railway land. The assertion that it 
was not upon the railway land was quite ob¬ 
viously incorrect in view of the admission 
that the bund extended right up to the em- 
bankment itself. A mere glance at the rail, 
way acquisition map i3 enough to show that. 
The Magistrate was certainly justified in re. 
garding such assertion as not being reliable 
evidence, especially having regard to the fact 
that it was admitted that a grandi construct¬ 
ed periodically by the Raj a little further 
down within the same alignment was on 
railway property. The boundary of the rail¬ 
way land, as the map shows, is a perfectly 
straight line, and the two statements were, 
therefore, completely inconsistent. Mr. De, 
however, points out that the Magistrate did 
not reject the contention that the bund had 
been in existence for a long time, and argue3 
that the long existence of the bund should in 
ytifeff be considered reliable evidence of a 
bona fide claim in denial of the public right 
and so sufficient to oust the jurisdiction of 
the Magistrate. He relies upon several deci¬ 
sions of this Court. First, a Division Bench 
case— Thakur Sao v. Abdul Aziz (4 Pat. 783 2 ) 
wherein it was pointed out that S. 139A re¬ 
quires only evidence and not proof. The 
Magistrate has no jurisdiction to weigh the 
evidence and decide on which side the balance 
leans. Secondly, he relies upon Janki Ram 
v. Saukhi Panjara (A. I. R-. 1928 Pat. 2 G8, 3 ) 
a decision of Jwala Prasad J., and Bhajoo 


not be State land, lawfully used by the pub. 
lie, or in the case of any public place whether 
the public has unrestricted right to use it or 
not. Were it not so, it is difficult to under¬ 
stand why the Legislature used words distin¬ 
guishing these places, and why it went on 
further to add an explanation to show that 
the expression “public place” includes pro¬ 
perty belonging to the State. Having regard 
to the frame and wording of the section, I 
am of opinion that it is applicable to all cases 
of unlawful obstruction or nuisance upon 
any State property, even though the public 
may not be entitled to use it. In the eye of 
the law, moreover, the State represents the 
people, and in this view also a State right is 
the same thing as a public right, though not 
necessarily the same thing as public user. I 
would, therefore, hold that the consideration 
put forward by the learned District Magis- 

1. (’23) 10 A. I. R. 1923 Pat. 540 : 74 I. C. 1047 : 
4 P. L. T. 402. 


Gope v. Haji S. Gholam Haidar (21 P.L.T. 
10 28 4 ) a decision of Dhavle J. in both of 
which it was held that long user by a person 
of what is claimed to be a part of a public 
way may be taken as a bona fide assertion of 
claim ousting the jurisdiction of the criminal 
Court to pass a summary order under S. 133. 
In other words, that evidence of long user by 
the private party may be taken as equivalent 
to reliable evidence of the non-existence of the 
public right. 

In my opinion, in these decisions a correct 
proposition has been stated somewhat too 
broadly. The proposition may be correct in 
the absence of anything else, but a qualifica¬ 
tion is necessary. The evidence brought for¬ 
ward in denial of the public right must be 
taken as a whole; and if the statements of the 

2. (‘26) 13 A. I. R. 1926 Pat. 170 : 4 Pat. 783 : 91 

3 1 ' Pm/iS A.I.R. 1928 Pat. 268 : 108 L C. 559. 

4. (’40) 21 P. L. T. 1028. 
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(witnesses on tbo point in themselves also con¬ 
tain a refutation of the claim made, then the 
suggested inference does not follow and the 
jurisdiction is not ousted. To revert to the 
case relied upon by Mr. De, Thakur Sao v. 
Abdul Aziz (4 Pat. 783) 2 the requisite condi¬ 
tion specified is that upon the materials be¬ 
fore him the Magistrate shall have no reason 
to think the evidence false. That is the key 
to the present case. The statements of the 
Raj witnesses themselves refuted the infer¬ 
ence which might be drawn from the long 
user, since the admission with regard to the 
grandi necessarily indicated that the bund 
was upon the railway land. It is necessary 
to notice further that the Magistrate did not 
find that the portion of the bund lying upon 
the railway land had been long in existence. 
He came to no decision upon that point, in 
regard to which the parties were in conflict, 
and, in my opinion, it was not necessary for 
him to come to any decision. In my judg¬ 
ment, Mr. De’s contention must be rejected. 

Mr. De's other point is a technical one. He 
says that the second party upon appearance 
was not questioned by the Magistrate as to 
whether he denied the existence of any public 
right, as required by S. 139A. The answer is 
that in this particular case it was unneces¬ 
sary for the Magistrate to put any such ques- 
tion because the second party directly upon 
appearance put in a statement denying the 
existence of any public right. To require the 
Magistrate to question a party as to whether 
he intended to do what he had already done 
without being asked, would be, in my judg¬ 
ment, to quote the words of Sir George 
Rankin in a well known case, “to pile techni- 
cality upon unreason.” Mr. De relies upon a 
decision of Wort J. in Mahadeo Lai v. Hos- 
saini Pandey (A.i.r. 1930 rat. lgg, 6 ) in which 
the learned Judge expressed doubt whether 
there can be a waiver of a mandatory provi¬ 
sion, such as is contained in S. 189A. If I may 
say so, the doubt expressed was quite appli. 
cable to the case before the learned Judge, 
because he found that there had in fact been 
no denial of the public right, and he thought 
that had the question been put by the Magis- 
trate there might have been such denial. It 
was alleged before him that there had been 
waiver of the right to deny, and he held that 
there had been no waiver, which was enough 
to dispose of the case before him. On the 
point whether if there had been waiver the 
question could have been dispensed with it 
wf* not necessary for him to come to any 
definite decision, and he did not come to any 
definite decision; he merely expressed “the 
gravest joubt.” In any view, howe ver, there 
5. “80) 17 A.I.R. 1080 Pat. 199 : 1201. 0. 269.— 


is no question of waiver in the present case; 
we are concerned with the denial anticipating 
the question—an entirely different matter. 

In my opinion, there is no substance in any 
of the contentions put forward, and I would 
reject the reference. 

Agarwala J. — I agree. 

r.K. Reference rejected. 
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Fazl Ali C. J. and Agarwala J. 
Ullasmoni Dasi and others—Appellants 

v. 

Sukhomani Dasi — Respondent. 

Letters Patent Appeal No. 6 of 1944, Decided on 
25th January 1945, from decision of Meredith J., 
D/- 25th January 1944. 

Evidence Act (1872), S. 92, Provisos 1 and 3— 
Surrender deed challenged on ground of fraud— 
Oral evidence is admissible to prove fraudulent 
nature under provisos 1 and 3. 

A party whose case is that a certain document 
has been obtained fraudulently is compelled in most 
cases to go outside the document to prove the alleged 
fraud. Where therefore a surrender deed has been 
executed, the same can be challenged on the ground 
of fraud, and oral evidence is admissible to prove 
the fraudulent nature of the transaction under 
. provisos 1 and 3 : 10 Cal. 649, Bel. on. [P 313 C 1] 

S. N, Bos* and S. K. Sartor — for Appellants. 

S. C. Afaeumdar — for Respondent. 

Fazl Ali C. J.—This is a Letters Patent 
appeal from the decision of a single Judge of 
this Court in a suit instituted by the plaintiff- 
respondent to recover possession of 12 bighas 
7 kathas and 3 dhurs of land situated in 
mauzaNischchintpur. This land was originally 
recorded in prajali right in the name of defen¬ 
dant l Ullasmoni Dasi, widow of one Bhagat 
Pa tar, the former Pradhan of the village. On 
7th April 1936, defendant 1 executed a regis¬ 
tered deed of surrender in favour of Bhagat’s 
younger brother Raghu Patar who is the pre¬ 
sent Pradhan of the village. On 28th April 
1936, defendant l cancelled the deed of sur¬ 
render by another registered deed in which 
it was stated among other things that the 
Pradhan had got the previous deed executed 
in his favour after holding out various temp¬ 
tations and that he had not paid her any 
amount on account of the said deed. On 26 th 
Agust 1937, Raghu Patar executed a patta 
in respect of these lands in favour of the 
plaintiff (who is his daughter). The plaintiff 
thereupon instituted the present suit against 
defendant l and defendants 2 and 3 . Defen¬ 
dants 2 and 3 who are the landlords of the 
village were impleaded on the allegation that 
defendant l had given 7 bighas of the lands 
to them (defendants 2 and 3) in khaikhalasi 
(a form of usufructuary mortgage) in the 
year 1932 for a period of seven years and out 
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of deference to them Raghu Patar did not 
take possession of this land but on the expiry 
of the period of the khaikhalasi patta she 
went to take possession but was resisted by 
defendants 2 and 3. 

The suit was contested by all the three 
defendants. The defence of defendant l was 
that what was really settled between her and 
Raghu Pradhan was that she would surrender 
the land for a consideration of rs. 300 to be 
paid to her in cash and there was a further 
understanding between her and Raghu Pradban 
that half the land would be settled with her 
grandson, but as the Pradhan refused to per¬ 
form his part of the contract, she cancelled 
the deed of surrender which had in fact never 


iani Dasi (Fazl Ali C. J.) A. I. B. 

allegation that consideration had not been received 
which as the Munsif observed, had to be put in as a 
ground for executing the deed of cancellation. Nor 
indeed was any definite case of fraud made out It 
was no one's case that Ullashmoni did not fdlv 
understand the terms of the document which she 
was executing, and fully intend when she executed 
it that this surrender should be effective. Her case 
was that she had cancelled the surrender not be¬ 
cause she had not voluntarily executed it, but be- 
cause according to her there were oral terms in the 
contract not embodied in the deed, which the Pra¬ 
dhan failed to carry out. That was a case which 
the defendants were not entitled to set up when the 
contract had been reduced to writing." 

It seems that the learned Judge was greatly 
influenced by the fact that the deed of surren- 
der makes no reference to the alleged promise 
to pay rs. 300 and re-settled half the land. 


been acted upon and had not passed any title. That is no doubt an important circumstance 
Defendants 2 and 3 supported the statement anc J m ight well have weighed with a Court 
of defendant l and further stated that the ^hich was competent to deal with the facts 


entire 12 bighas had been mortgaged to them 
and the mortgage had been renewed and the 
plaintiff had never come into possession of 
any part of the lands nor had she derived any 
title under the deed of surrender or the alleged 
settlement from her father. The Munsif held 


of the case in discrediting the case of defen¬ 
dant 1 with regard to the alleged promise. 
The question, however, still remains whether 
in second appeal it could be made the basis 
for the legal proposition that it was not open 
to the Subordinate Judge to accept the oral 


on the evidence that neither the Pradhan nor 
the plaintiff had ever obtained possession of 
any portion of the land but he also held that 
the deed of surrender having been duly exe¬ 
cuted operated to pass the title and the 
Pradhan was entitled to enter upon the lands 
ignoring all incumbrances created by the 
tenant. The plaintiff was accordingly given 
a decree for possession. 

The learned Subordinate Judge upheld the 
finding of the Munsif that possession had 
never been obtained by the Pradhan or the 
plaintiff but dismissed the suit on the ground 
that the surrender deed had been obtained by 
fraud and mis-representation. He held that 
at the time of the surrender it had been re¬ 
presented to defendant l that she would be 
paid Rs. 300 and half the lands would be 
settled in favour of her grandson. After the 
suit was dismissed by the Subordinate Judge 
the plaintiff preferred a second appeal. The 
learned Judge of this Court who heard the 
appeal reversed the decision of the Subor¬ 
dinate Judge and restored the judgment of 
the Munsif. Hence this Letters Patent appeal 
by the defendant. The reasons given by the 
learned Judge of this Court for reversing the 
decision of the Subordinate Judge are fully 
summarised in the following passage: 

“In the first place, the surrender transaction was 
embodied in a registered document. It was not open 
to the learned Subordinate Judge to go outside 
that document and accept oral evidence as to the 
terms of the transaction. Moreover, he ignored the 
fact that the so-called deed of cancellation itself 
made no reference to any promise to pay Rs. 300 or 
re-settle half the lands. There was merely a vague 


evidence adduced by the defendant in sup¬ 
port of her case. The learned single Judge 
. had probably in view the provisions of S. 92, 
Evidence Act, which runs thus: 

“When the terms of any such contract, grant or 
other disposition of property, or any matter required 
by law to be reduced to the form of a document, 
have been proved according to the last section, no 
evidence of any oral agreement or statement shall be 
admitted, as between the parties to any such instru¬ 
ment or their representatives in interest, for the pur¬ 
pose of contradicting, varying, adding to or subtract¬ 
ing from, its terms." 

This statement, however, must be read along 
with the first three provisos to the section 

which are as follows : 

Proviso 1 _Any fact may be proved which would 

invalidate any document, or which would entitle any 
person to any decree or order relating thereto, such 
as fraud, intimidation, illegality, want of due execu¬ 
tion, want of capacity in any contracting party, want 
or failure of consideration, or mistake in fact or law. 

Proviso 2. — The existence of any separate oral 
agreement as to any matter on which a document is 
silent, and which is not inconsistent with its terms, 
may be proved. In considering whether or not this 
proviso applies, the Court shall have regard to the 
degree of formality of the document. 

Proviso 3 . — The existence of any separate oral 
agreement, constituting a condition precedent to the 
attaching of any obligation under any such contract* 
grant or disposition of property, may be proved. 

With reference to Proviso 1 reference may 
be made to 10 Cal. G49. 1 In this case the plain¬ 
tiff sued to recover rent under a kabuliat. 
The defendant admitted execution of the 
kabuliat, but asserted that he executed it in 
order to enable the plaintiff to sell the land 
at a high price, the plaintiff agreeing to make 
over to him Rs. 23 2 out of the purchase money , 
1. (*84) 10 Cal. 649, Kashi Nath v. Brindabun. 
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and to obtain for him from the purchaser a 
mourasi patta of the land, it never having 
been intended that any rent should be payable 
under the kabuliat. Upon these fact;, it was 
held by the Calcutta High Court that evidence 
of the oral agreement was admissible for the 
purpose of proving the fraudulent character 
of the transaction between the parties. In 
that case the defendant was allowed to offer 
evidence contrary to the purport of the docu¬ 
ment even though he was a party to the 
fraud. It is difficult to hold that in the pre¬ 
sent case it was not for the appellant to offer 
evidence of fraud even though she was her¬ 
self a victim of the fraud. A party whose 
case is that a certain document has been 
obtained fraudulently is compelled in most 
cases to go outside the document to prove 
the alleged fraud. In this suit defendant 1 
put forward a very definite case of fraud in 
her written statement and the learned Subor¬ 
dinate Judge found that the case had been 
fully established. He pointed out that defen¬ 
dant 1 is an old illiterate village woman,” 
that there was no obvious motive for the 
surrender as she was living with her daughter 
and had a grandson and there was no difij. 
culty in cultivating the lands and that the 
Pradhan was her husband's younger brother 
and she had therefore good reason to trust 
him. He further pointed out that these cir¬ 
cumstances lent support to her version as to 
how she had been induced to execute the 
document. It is impossible to say that even 
though the whole case of defendant l was ac¬ 
cepted, the document was still binding on 


The learned Judge has expressed the opinio 
that m substance the case of defendant l wr 
that there were oral terms in the contrac 
which were not embodied in the deed and h 

that the defen <»ants were nc 

entitled to set up such a case when the cor 
tract had been reduced to writing. But eve 
apart from the question of fraud which I hav 
already dealt with. Proviso 3 to s. 92 seem 
n my opimon to be a sufficient answer t 

Sbw thi, rea£ f niD 6- 1 wo ^, therefor* 
allow this appeal with costs, set aside th 

and 8 Ssm !, earned Judge of thia Cour 

di° a £Tudge )Udgm< "“ 01 tke S “b°‘ 
Agarwala J,—I agree. 

R K ' _ Appeal allowed. 
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Bihar Tenancy Act (8 o i 1885), Ss. 11, 12, 13- 
Permanent tenure—Portion sold in execution — 
Purchaser not made party to rent suit — Pur¬ 
chaser's interest is not affected by rent decree. 

On principle no distinction can be drawn between 
cases which come under S. 12 and those which come 
under S. 13. Where the sale takes place under S. 12, 
notice is to be issued by the officer who registers the 
instrument of transfer, and where the sale takes 
place under S. 13, the notice is to be issued by the 
Court confirming the sale. The mere fact that the 
Registrar of the Court does not carry out the direc¬ 
tions contained in Ss. 12 and 13 cannot affect the 
title of the transferee. Where a share of a permanent 
tenure has been sold in an execution sale, but the 
purchasers have not been made parties to the rent 
suit in spite of the fact that they have acquired an 
interest in the tenure prior to the sale, the decree 
does not affect their interests, though the recorded 
tenants have been impleaded in the rent suit. It is 
immaterial whether the landlord has notice of the 
transfer or not : 16 Ca). 642 ; 19 Cal. 17 ; (’44) 31 
A. I. R. 1944 Pat. 252 and 21 Cal. 433, Foil. ; (’30) 
17 A.I.R. 1930 P.C. 193, Disling 9 I. C. 801 (Cal.) 
and (T9) 6 A. I. R. 1919 Cal. 1000, Ref. 

[P 315 C 1} 

Rajkishore Prasad — for Appellant. 

K. N. Varma and S. Anwar Ahmad — 

for Respondents. 

Fazl Ali C. J. —This is a Letters Patent 
appeal from the decision of Sinha J. in a 
second appeal arising out of a suit for a declara¬ 
tion that tho plaintiffs’ interest in a certain per¬ 
manent tenure has not been affected by tho 
sale which was held in the following circum¬ 
stances. In September 1937, defendants l and 
2, the landlords to whom the rent for the 
tenure was payable, brought a suit against 
the recorded tenure-holders (these being plain¬ 
tiff l, defendants 3 and 6 and another person), 
and, in execution of the decree, which was 
passed in that suit, defendants 1 and 2 pur¬ 
chased the tenure on 2lst January 1938, and 
on 15th March 1939, they obtained possession 
of it through the executing Court. It appears 
that on 24th April 1936, plaintiffs 2 to 6 had 
purchased a share in the tenure in a money 
decree passed against defendants 4 to 6, that 
is to say, some of the tenure-holders. The 
present suit was instituted by tho plaintiffs in 
1939 for a declaration that the sale held in 
execution of the rent decree was not binding 
against them as plaintiffs 2 to 6 had not been 
impleaded in the rent suit, notwithstanding 
the fact that they had purchased a share in 
the tenure before the institution of the suit. 
The suit was resisted by defendants l and 2 , 
(of whom defendant l is now dead) on the 
ground that the landlord had no notice of the 
transfer and there had been no strict com. 
pliance with the provisions of S. 18 , Bihar 
Tenancy Act, which requires that when a 
permanent tenure is sold in execution of a 
decree other than a deoree for arrears of rent 
due in respect thereof, the Court, before con- 
farming the sale, shall require the purchaser 
to pay into Court the landlord's registration 
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fee and such further fee for service of notice 
of the sale on the landlord as may be pres¬ 
cribed. The Munsif gave effect to the plea 
and dismissed the suit. But the Subordinate 
Judge, though agreeing with him that the 
suit was liable to be dismissed in so far as 
plaintiff 1 was concerned, he decreed the suit 
as regards the share purchased by plaintiffs 2 
to C. The suit of plaintiff 1 was dismissed in¬ 
asmuch as he was a recorded tenant and had 
been impleaded as a defendant in the rent 
suit. But the other plaintiffs’ claim succeeded 
because they had not been made parties to 
the rent suit in spite of the fact that thay 
had acquired by purchase in an execution 
sale an interest in the tenure. The judgment 
of the learned Subordinate Judge has been 
upheld in second appeal, and hence thi3 ap¬ 
peal under the Letters Patent. 

The point which arises in this case is a 
very short one. It has been found as a fact 
that plaintiffs 2 to 6 had purchased a share 
in the tenure in a money decree in the year 
193G, that is to say, before the institution of 
the rent suit, and the question which is to be 
decided is, what is the effect of their not 
having been impleaded in the rent suit. The 
contention which is put forward on behalf of 
the appellant is that the landlord, not having 
any notice of the purchase by defendants 2 
to 6, was not bound to implead them in the 
suit, and the decree obtained by them (the 
landlords) was a rent decree because it was 
obtained against all the recorded tenants. The 
Courts below, in deciding this question, have 
proceeded on the assumption that the land¬ 
lord’s fee, which is required by S. 13, Bihar 
Tenancy Act, was not paid, and also that no 
notice was served upon the landlord, as it 
should have been served, if the fee for the 
service of such notice as prescribed in the 
section had been deposited. The question is 
whether, upon this assumption, the decree 
obtained by the landlords should be regard¬ 
ed as a rent decree, or merely as a money 
decree affecting the right, title and interest of 
the persons impleaded in the suit. Section 11, 
Bihar Tenancy Act, provides that every per¬ 
manent tenure shall, subject to the provisions 
of this Act, be capable of being transferred 
and bequeathed, in the same manner and to 
the same extent as other immovable property. 
Section 1 , Bengal Act (No. 1 of 1903) provides 
as follows: 

“No transfer which has heretofore been made or 
which may hereafter be made under S. 12, S. 13, 
S. 17 or S. 18, Ben. Ten. Act, 1885, of a permanent 

tenure.shall be deemed to be invalid merely 

on the ground that the landlord’s fee prescribed by 
the said Ss. 12 and 13 has not been paid.” 

It it, therefore, clear that the mere fact 
that the landlord’s fee was not deposited as 


prescribed by S. 13 cannot make the sale in 
favour of plaintiffs 2 to 6 invalid. But the 
learned advocate for the appellants contends 
that the decree obtained by the landlords 
must be held to be a rent decree because no 
notice was served upon the landlord intimat¬ 
ing to him that there had been a transfer of 
an interest in the tenure in an execution sale. 
The question of notice is not dealt with in Act 
1 of 1903, but was the subject of certain cases 
decided by the Calcutta High Court prior to 
the enactment of that Act. The earliest case 
on the point is 16 cal. 642. 1 In that case there 
was a suit by a landlord to recover the rent 
of a darpatni, and the defence was that a 
certain interest in the darpatni had been trans¬ 
ferred before the suit to another person, and 
therefore, the landlord was not entitled to 
recover the whole rent from the defendant. 
To this the landlord’s answer was that inas¬ 
much as he had not received notice of the 
transfer from the Collectorate, the tenant 
originally recorded was still liable for the rent. 
It was, however, held that the transfer of the 
tenure was complete as soon as the document 
was registered, and the plea of the defendant 
was a good one. While dealing with the ques¬ 
tion of notice Petheram, C. J. observed as 


follows: 

“Then, is there any reason or possibility to say 
that, notwithstanding the fact that the transfer was 
complete, this man (the defendant) still remained 
liable to his landlord. The liability here is a liability 
in consequence of the estate, and it is admitted that 
it is an ordinary rule that the liability ceases when 
the estate is transferred and the vendor ceases to 
have any estate in the property, but that, in what¬ 
ever way the transfer may be made, the liability 
remains on the original tenant, until notice has 
been given to the landlord. 

As to that, it is enough for us to say that the Act 
is absolutely silent upon the point, and we do not 
think that any such condition of things can be 
inferred from the provisions of the Act. If the 
Legislature had intended to impose any such limita¬ 
tion upon the right to transfer, we think they would 
have said so in so many words. They have not done 
so, and we think we cannot imply it from what 
they have said.” 

This case was followed in 19 cal. 17, wherein 
it was held that after a recorded tenant has 
transferred his tenure to another person and 
that transfer has been duly registered under 
the provisions of the Bengal Tenancy Act, he 
is no longer liable for the rent of tho tenure, 
although tho landlord may not have received 
actual notice of such transfer. The learned 
Judges who decided the case, after referring 
to the case which has just now been quo . 

proceeded to observe as follows: 

P “The law seems pretty clear upon the 

and although it might seem a case mvolvmgh«d 

17T89) 16 Cal. 642, Kristo BuUuv Ubose v. Knsto 

2 L r92) n i9'Cal.l7, Cbintamoni Dutt v. Bash Bebari 
Mondul. 
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ship to the landlord, that though he may not have 
received a notice, by some neglect on the part of the 
Registrar or of the Collector, he is still liable to pay 
the costs of the suit for rent subsequently brought 
against the wroDg person. Although it certainly was 
the case before the Bengal Tenancy Act was passed 
that the Courts always held that the landlord is 
entitled to look to his recorded tenant for all rent 
untH he receives due notice of the transfer, the pre¬ 
sent ia*v, as explained by the decision in 16 Cal. 6421 
appears to have altered that state of things." 

It is true that these cases were cases relating 
'to S. 12 , Ben. Ten. Act, but it seems to me 
that on principle no distinction can be drawn 
between cases which come under S. 12 and those 
which come under S. 13. Section li, Bihar 
Tenancy Act, which has already been quoted, 
provides that a permanent tenure is capable of 
|being transferred in the same manner as other 
immovable property. There is nothing in the 
Act to suggest that the title of the transferee 
is not complete until the landlord receives 
notice of the transfer. It is true that provi¬ 
sions are made for the payment of the land¬ 
lord's registration fee and also for the service 
of notice upon the landlord, but it is nowhere 
suggested that non-compliance with the provi¬ 
sions will affect the title of the transferee. 
Where the sale takes place under S. 12, notice 
is to be issued by the officer who registers the 
instrument of transfer, and where the sale 
takes place under S. 13, the notice is to be 
issued by the Court confirming the sale. The 
mere fact that the Registrar or tho Court does 
not carry out the directions contained in Ss. 12 
and 13 cannot affect the title of the transferee, 
and if the failure of the payment of the landi 
lord s fee by the transferee cannot affect his 
title as provided by s. l of Act l of the Bengal 
Act (no. l of 1903), I do not see why his failure 
to deposit the fee for serving notice on the 
landlord should have any other effect. The 
question has been dealt with at some length by 
my learned brother in 1944 p. w . n. 144, 3 and 
I do not think I can usefully add to which he 
has said in that case while dealing with a 
similar point raised in that case. The learned 
advocate for the appellant has relied upon the 
oUowiDg cases in support of his contention 

no “; sorvice of ^0 notice upon the 
lande d wiH entitle him to bring a suit 
against the recorded tenant only: 67 i a 214 1 
8 cal L. J. 267® and 47 I. 0. 334> In t£e first 

tSt 'LTt p0mt6d A ° ut by the Pri vy Council 

0f 1885 »*d e a 

Lalji Mahton. 144, Ram Prabhab “ti v. 

VM fS i m o° :57 

Chose v. Monmohan dhose ° J, ‘ endra Nath 
VfflS Pramaniok. 1 ^ ** J ’ *"■ ^ 

U 9 riuMuSivTnu?BuihWn! 1 0> 834> 


radical change in the existing law by providing 
that instead of the transferee being bound to 
go to the. landlord to get his name recorded, 
a voluntary transfer must be by a registered 
instrument, and that before registration a fee 
was to be paid by the transferee and notice 
given by the Registration Office to the land¬ 
lord, or, in the case of au execution sale, by 
tho executing Court. Having pointed this out, 
their Lordships proceeded to observe : 

“In this state of the law their Lordships can see no 
foundation for the contention that a landlord can 
ignore all transfers of the tenure and rely upon 
decrees obtained by him against persons whom he 
chooses for his own purposes still to record as bis 
tenants, though he knows, or must be taken to 
know, that their interest in the tenure has ceased.” 
Then they deal with the question of notice 
and point out that there was uncontradicted 
evidence that the landlord had notice of the 
new interests which had come into existence. 
They also point out that, in the absence of 
evidence to the contrary.it might bo presumed 
that the procedure laid down by ss. 12 and 13 
of the Act was duly followed and that the 
proper statutory notice was given of the execu¬ 
tion sales from which the new purchasers had 
acquired title. Their Lordships were not called 
upon to express an opinion on the specific 
question which is raised here, namely, as to 
what would be the effect upon the title of the 
transferee if the landlord does not receive 
notice of the transfer and therefore that deci- 
sion has little bearing upon the present case. 

The other two cases have been dealt with 
by Sinha J. in his judgment, and all that 
I need say is that the question which they 
appear to decide is whether a landlord is bound 
to acknowledge the splitting up of a tenure 
when he had given no consent to its splitting 
up. The learned advocate for the appellant 
contends that a’different rule is applicable 
where only a portion of the tenure and not tho 
whole tenure has been transferred. But s. 17 , 
Bihar Tenancy Act, provides that, subject to 
the provisions of s. 88, Ss. n to 18 shall apply 
to the transfer of or succession to a share in 
a permanent tenure. This section has been 
construed in a number of cases, but I shall 
refer here only to one of them, namely, 21 cal. 
433, where it was held that there is nothing 
in s. 88, Ben. Ten. Act, to prevent a person 
who has purchased a share in a mukarrari 
holding from bringing a suit for a declaration 
of his right to that share and for possession of 
the same after setting aside a sale held in 
execution of a deoree for rent, to which he wag 
not mode a party, and that ss. 17 and is, 
Tenancy Act, recognise the transfer of a share 
of a holding and enable the tran sferee to be 

7 ISi P^a stag;. Motah v- 
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recorded as one of the tenants in respect of 
the holding. In my opinion, the view taken 
by the learned single Judge of this Court is 
correct, and I would dismiss this appeal with 
costs. 

Agarwala J. — I agree. 

R.K. Appeal dismissed . 
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Chatterji and Shearer JJ. 

Tejnarain Singh and another — 

Petitioners 

v. 

Jagdeo Singh and others — 

Opposite Party . 

Criminal Revn. No. 857 of 1944, Decided on 9th 
November 1944, from order of Sess. Judge, Muzaffar- 
pur, D/- 3rd July 1944. 

Criminal P. C. (1898), Ss. 133 and 139A, 529 (f), 
537 —Conditional order by Sub-divisional Magis¬ 
trate — Party appearing and showing cause — 
Case transferred to other Magistrate—It is mere 
irregularity curable under Ss. 529 (f) and 537 — 
Order of transferee Magistrate under S. 139A is 
not without jurisdiction. 

Where the conditional order is made by the Sub- 
divisional Magistrate requiring the person against 
whom it is made to appear before himself and he 
subsequently, when the person appears before him 
and shows cause, transfers the case for disposal to a 
competent Magistrate subordinate to him, the latter 
has jurisdiction to deal with the case and hence the 
order passed by the latter Magistrate under S. 139A 
is not without jurisdiction. The order of transfer 
would be merely irregular, and the irregularity is 
cured by Ss. 529 (f) and 537 : (*22) 9 A. I. R. 1922 
Pat. 586, Bel. on ; (‘27) 14 A. I. R. 1927 Pat. 265, 
Approved ; (’29) 16 A. I. R. 1929 Cal. 813 ; (*37) 24 
A. I. R. 1937 Lah. 676 ; (*38) 25 A. I. R. 1928 Lah. 
323 and (’43) 30 A. I. R. 1943 Pat. 115, D\st\ng.\ 
(*26) 13 A. I. R. 1926 Pat. 170 and 193 I. C. 336 
(Pat.), Ref. [P 316 C 2; P 317 C 1, 2] 

Prcm Lall — for Petitioners. 

P. K. Bose and S. K. Sarkar — 

for Opposite Party. 

Chatterji J. — This is an application in 
revision against an order made by a First 
Class Magistrate under s. 199A, Criminal P. C. 
On 16 th March 1944, the members of the 
opposite party filed an application under S. 133, 
Criminal P. C., before the Sub-divisional 
Officer of Sitamarhi complaining that the 
petitioners caused obstruction to a public 
nala running through gairmazrua plots 229, 
233, 297 and G23 in village Durahi Jagdish by 
filling up a portion of plot 297 and amalga¬ 
mating it with their fields. The Sub-divisional 
Officer sent the application to the Sub-Inspec¬ 
tor of Sheopur for enquiry. On receipt of the 
the Sub-Inspector’s report, the Sub-divisional 
Officer passed on 2lst April 1944 a conditional 
order under S. 133 and issued a notice calling 
upon the petitioners “to remove the obstruc¬ 
tion caused to the nala and footpath^ or to 
show cause, if any, on 19th May 1944. The 


footpath referred to here was said to be on 
both sides of the nala. The petitioners ap. 
peared on the date fixed and showed cause. 
They denied the existence of a public nala 
and asserted • that portions of the plots in 
question were in cultivating possession of 
different tenants including themselves for 
many years. On 6th April 1944 the Sub-divi. 
sional Officer transferred the case for disposal 
to an Honorary Magistrate with first class 
power. The petitioners filed kobalas and bharna 
deeds in support of their claim and also examin¬ 
ed a witness. The opposite party filed survey 
map and khatian. After hearing the parties, 
the Honorary Magistrate passed on 20th June 
1944 an order under S. 139A in these terms: 
,4 I bold that the evidence of denial of the second 
party is not reliable. I hold that the nala is public 
one. I will now proceed under S. 137, Criminal 
P. C.” 


Against this order the present application is 
directed. Two points have been urged by Mr. 
Prem Lall for the petitioners. The first is that 
the Sub-divisional Officer, after cause was 
shown before him by the petitioners in obe¬ 
dience to the notice issued against them, had 
no power to transfer the case for disposal to 
some other Magistrate and, therefore, the 
order passed by the Honorary Magistrate 
under S. 139A is without jurisdiction. This 
agreement is sought to be based on the provi¬ 
sions of Ss. 133 and 199A. The relevant pro¬ 
vision of S. 133 is in these words : 

“Such Magistrate may make a conditional order 
requiring the person causing such obstruction ... to 
appear before himself or some other Magistrate of 
the first or second class at a time and a place to be 
fixed by the order, and move to have the order 
set aside or modified in the manner hereinafter 
provided.” 

Section 139A (l) runs as follows : 

“Where an order is made under S. 133 for the 
purpose of preventing obstruction, nuisanco or danger 
to the public in the use of any way, river, channel 
or place, the Magistrate shall, on the appearanoo 
before him of the person against whom the order 
was made, question him as to whether he denies the 
existence of any public right in respect of the way, 
river, channel or place, and if he does so, the Magis¬ 
trate shall, before proceeding under S. 137 or a. lob, 
enquire into the matter.” 

Reading these two sections together, it 
seems that the enquiry contemplated by S. 139A 
should be held by the Magistrate before whom 
the person, against whom the conditional 
order is made, is required by the order to 
appear. It does not, however, follow that 
whore the conditional order is made by t 
Sub-divisional Magistrate requiring the person 
against whom it is made to appear or 
himself and he subsequently, when the P 61 ^ 
appears before him and shows cause, transfers 
the case for disposal to a competent 
troto subordinate to him, the latter will haw 
no jurisdiction to deal with the ease. Thel 
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power conferred by S. 133 (l) on a Sub-divi¬ 
sional Magistrate to make a conditional order 
requiring the person against whom it is made 
to appear and show cause before another 
Magistrate of the first class or second class 
is, in substance, a power to transfer the case 
to such other Magistrate for disposal. If the 
Sub-divisional Magistrate instead of thus 
transferring the case by the conditional order 
itself, transfers it subsequently after the per¬ 
son against whom the order is made appears 
and shows cause before him, all that can be 
said is that he is exercising the power of 
transfer conferred by the section in an irre¬ 
gular manner. Want of jurisdiction must be 
distinguished from irregular exercise of juris¬ 
diction. If the Sub-divisional Magistrate, in. 
stead of transferring the case at the initial 
atage, transfers it at a later stage when he has 
still seisin of the case, how is his jurisdiction 
affected ? To hold that his power to transfer 
is lost the moment he issues the conditional 
order requiring the person against whom it is 
made to appear and show cause before him. 
self would be highly technical. If he transfers 
the case at a later stage, it will be at most a 
mere irregularity in procedure which is cured 
by s. 537 of the Code. In the present case 
there is nothing to suggest that the irregula. 
rity complained of has in fact occasioned a 
failure of justice. The irregularity is also 
cured by s. 529 (f) of the Code which is to the 
effect that if any Magistrate, not empowered 
by law "to transfer case under s. 192," erro¬ 
neously in good faith does transfer a case, 
“his proceedings shall not be sot aside merely 
on the ground of his not being so empowered.” 
Section 192 (l) runs as follows : 


‘•Any Chief Presidency Magistrate, District Mag 
trato or Sub-divisional Magistrate may transfor a: 
case, of which he has taken cognizance, for i 

quiry or trial, to any Magistrate Subordinate 
him.” 

Section 192 occurs in Part 6 which is beadi 
Proceedings in Prosecutions.” Section l 
occurs in Part 4 which is headed "Preventic 
of Offences.” Sections no and 145 also occi 
in Part 4. It has been held by this Court th; 
s. 192 applies to proceedings under ss l 
and !45. In i Pat. 621 1 Coutts J, with who: 
Mullick J. agreed, said : 

„ r “S“‘ ion 192 «->• with the transfer of cases 

tWolwS Unde 5 B ’ l 10 * nndonbtedly a case a 
though the section does not deal with oartionli 

not^ ? nd the . co « nizance fc hat is thonTtaken 
not cognizance of an offence but oognizance of 

case. To say that S. 192 doos not apply to procee* 

S™ 1 ?? , m my view is not authorized l 

8 192 itnlL°L that B ^ tion - 11 ha3 been beldthi 
applies to proceedings nnder S. 145 and the 


\ ( o 2) J £. L *• Pat. 586 : 1 Pat. 621 
Ul 79 » Hiranand Ojha v. Emperor. 


is no reason why it should not also apply to pro¬ 
ceedings under S. 110.” 

I see no reason to doubt the correctness of 
these observations, and I think, for the same 
reason, a proceeding under S. 133 may be said 
to be a case coming within the purview of 
S. 192. Now Part 4 of Sch. 2 of the Code 
which specifies the ‘‘ordinary powers” of a 
Sub-divisional Magistrate shows that he has 
the “power to transfer cases to a Subordinate 
Magistrate, S. 192.” If, therefore, s. 192 ap¬ 
plies to a proceeding under s. 133, the Sub- 
divisional Magistrate has power to transfer 
such proceeding to a Subordinate Magistrate. 
But, by reason of the particular provision of 
S. 133 which I have quoted above, the power 
of the Sub-divisional Magistrate to transfer a 
proceeding under this section may be assum¬ 
ed to be limited to this extent that he can 
transfer only by the conditional order itself. 
Where, therefore, he transfers such proceed, 
ing at a later stage, the case is covered by 
S. 529 (f) of the Code, and the irregularity is 
cured by this section. Reliance has been 
placed by Mr. Prem Lall on the cases in 
57 Cal. 666,® A. I. R. 1937 Lah. 676 3 and A.I.R. 


1938 Lah. 323. In the Calcutta case it was 
held by Pearson and Patterson JJ. that a 
Magistrate initiating a proceeding under S. 133 
has no jurisdiction to make over the enquiry 
as to the existence of a public right under 
S. 1S9A to his subordinate. There the condi¬ 
tional order was passed by the Additional 
District Magistrate and the party against 
whom the order was made appeared before 
him and denied the existence of a public path. 
He then made over the case to a Subordinate 
Magistrate for enquiry and report as to the 
existence of a public path. The Magistrate 
submitted a report after enquiry. Relying 
upon that report, the Additional District 
Magistrate passed an order declaring that it 
was a public path. This order was set aside 
by the High Court. It was not a case which 
was transferred for disposal to another Magis¬ 
trate. This decision, therefore, is not in point. 

In A. I. R. 1937 Lah. 676 s Blacker J. sitting 
alone, held that the Magistrate mentioned in 
S. 1S9A must be the Magistrate before whom 
a person is ordered to appear under the last 
sentence of s. 183 (l). The actul ground of 
the decision, however, was that the Magistrate 
did not take proceedings under S. 139 a before 
making the final order under s. 137. The final 
order under s. 137 was accordingly set aside. 
It was also contended on behalf of t he peti- 

2 T l? 9 ),. 1 , 6 f I,R - 1929 Cal - 819 j 67 Cal. 666 : 124 

.9‘ 49 *- Masaddar Ali v. Isamulla. 

3 : ( 87 J 2* A. I. R. 1987 Lah. 676 : 171 I. C. 279 
Ata Mohammad v. Abdul Rahman. 

4. (38) 25 A. I. R. 1938 Lah. 328 : 175 I. 0. 517 
Umrao Singh v. Kanwar Lai. ’ 
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tioner that the Magistrate who passed the 
final order was a Magistrate of the second 
class and had, therefore, no power to make 
an enquiry under S. 139A. This contention 
was overruled, because it was before that 
Magistrate that the party was required by the 
conditional order under s. 133 to appear. This 
decision, therefore, is not quite in point. In 
A. I. R. 1938 Lah. 323* which was also decided 
by Blacker J. sitting alone, it was held that 
where a Magistrate makes a conditional order 
under S. 133 requiring the person against 
whom it is made to appear before himself 
and the person appears before him and shows 
cause, the Magistrate must proceed with the 
case himself and he has no power to send it 
at the stage for disposal to another Magis- 
trate. But there is hardly any discussion on 
the point. 

On the other hand, it has been held by this 
Court in 6 Pat. 428® decided by Jwala Prasad 
J., sitting alone, that where a Magistrate 
makes a conditional order requiring the per. 
son against whom it is made to appear beforo 
himself, he may subsequently transfer the case 
for disposal to another Magistrate. This case 
was followed by a Division Bench of this Court 
in 21 rat. 759® decided by Manohar Lall J. and 
myself. This latter decision, however, is not in 
point, because there the enquiry under s. 139A 
was made by the Magistrate who passed the 
conditional order under S. 133. As at present 
advised, I see no reason to doubt the correct, 
ness of the decision in 6 Pat. 428.® For the 
reasons given above, the first point raised by 
Mr. Prem Lall must fail. The second point 
argued by Mr. Prem Lall is that in view of 
the kobalas and bhama deeds produced by the 
petitioners in support of their claim, the learn, 
ed Magistrate’s finding, "The evidence of 
denial of the second party is not reliable” is 
not justified in law. One of the bharna deeds 
is dated 10th January 193G, and, on the strength 
of this document, it has been argued that the 
petitioners have been in cultivating possession 
of portions of the alleged nala for the last 7 or 
8 years. Such long possession, it is said, may 
be taken as a bona fide assertion of claim 
ousting the jurisdiction of the criminal Court 
to pass a summary order under S. 133. In sup¬ 
port of this contention reliance has been placed 
chiefly on the cases in 4 Pat. 783 7 and 21 P.L.T. 
1028 . 8 In the first case which was decided by 
Mullick and Ross JJ. the headnote runs thus : 


5. (’27) 14 A. I. R. 1927 Pat. 265: 6 Pat. 428: 105 
T C 238 Jagrosban Bharthi v. Madan Pandc. 

6 . (’43) 30 A. I. R. 1943 Pat. 115: 21 Pat. 759: 205 
I. C. 302. Jagdisb Singh v. Baijnath Singh. 

7 . (’26) 13 A. I. B. 1926 Pat. 170 : 4 Pat. 783 : 91 
I. C. 41. Tbakur Sao v. Abdul Aziz. 

8 . (’40) 193 L C. 336 : 21 P. L. T. 1028, Bhajoo 
Gope v. Gbolam Haider. 


“The procedure laid down in S. 139A, Criminal 
P. C., 1898, requires, first, that the party against 
whom a provisional order has been made, shall ap. 
pear before the Magistrate and deny the existence 
of the public right in question; secondly, that he shall 
produce some reliable evidence ; and, thirdly, that 
such evidence shall be legal evidence and shall sop. 
port the denial. If these three conditions are satis¬ 
fied, then the Magistrate’s jurisdiction to continue 
the proceeding ceases. He has no jurisdiction to 
weigh the evidence and decide on which side the 
balance leans." 

This decision, however, does say, as the sec. 
tion itself requires, that the party shall pro. 
duce some reliable evidence. In the second 
case which was decided by Dhavle J., sitting 
alone, his Lordship observed : 

“Long user by a person of what is claimed to be a 
part of the public way may be taken as a bona fide 
assertion of claim ousting the jurisdiction of the cri¬ 
minal Court to pass a summary order under S. 133 
against him." 

But with reference to the facts of that case* 
his Lordship said : 

“It does not appear on what materials the learn¬ 
ed Magistrate came to the conclusion that it was 
a public passage." 

In the present case the learned Magistrate 
points out that among the documents pro- 
duced by the petitioners, the only one that is 
relevant is the bharna deed dated 10th Janu¬ 
ary 1936. This bharna deed covers an area of 
3 kathas out of plots 674, 675 and 623. Out of 
these three plots, plot 623 is the only plot which 
is covered by the nala. It appears that plot 
623 has a much bigger area out of which a 
very small portion is covered by the bharna 
deed. The encroachment, however, of which 
complaint was made was in respect of plot 
No. 297. This plot is said to have been recent- 
ly filled up by the petitioners. From the sur¬ 
vey map, it appears that the nala runs from 
one end of the village to the other and passes 
to the adjoining villages. The plots have been 
recorded as nala in the survey record. In the 
circumstances, I do not think, the learned 
Magistrate was wrong in holding that there 
was no reliable evidence on behalf of the peti¬ 
tioners that the nala is not a public one. Both 
the contentions raised by the petitioners fail, 
and the application must be dismissed. 

Shearer J. — I agree. . 

j Application dismissed . 


A. I. R. (32) 1948 Patna 318 

Meredith J. 

n the matter of Srimati Debirani Debi 
Petitioner. 

lccession Certificate No. 8 of 1944, Decided on 

i November 1944. Rihar 

) Court-fees Act (1870, as amended by Bibar 
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(b) Succession Act (1925), S. 370 (2)—Security 
explained—Shares in company—Entire holding 
in company is to be taken as one security — 
Artiiicial division in different shares or scrips 
makes no difference. 

The word “share” is used in reference to the 
holding in the company and not to each individual 
6 hare. The holding in a company can as well be re¬ 
garded as the member’s share in that company as 
can the individual share. The share certificate or 
scrip is to be regarded as the individual security. 
Hence, the entire holding of an individual in a com¬ 
pany must be regarded as his security and therefore 
it makes no difference whether that share is covered 
by one share certificate or more than one share certi¬ 
ficate. An artificial division into different scrips or 
share certificates makes no difference for the purpose 
of assessing courUfees. The entire holding in the com¬ 
pany must be taken to be one unit and one security: 
(1868) 3 Q. B. 584, Ref. [P 320 C 1] 

K. N. Moitra and Susil K. Tdozumdar — 

for Petitioner. 

Government Advocate — for the Crown. 


Order. — This is a reference under s. 5, 
Court.fees Act. The learned Taxing Officer 
has posed two questions for me with regard 
to the court-fees payable on an application for 
a succession certificate. 

Under the Bihar and Orissa Amendment of 
Art. 12 of Sch. 1 , Court-fees Act, it is provided 
inter alia that a certain court-fee shall be 
payable 

when the amount of value of any debt or security 
specified in the certificate under S. 8 of the Act 
exceeds one thousand rupees, on such amount or 
value up to ten thousand rupees.” 

The first question is whether in the case 
of shares in a company the individual 
share is to bo regarded as the security 
under this provision, or rather the share 
certificate or scrip which includes all the 
shares held in the company by the individual 
in question. The second question is, if the 
senp is to be regarded as the individual secu- 
rity, should shares acquired by the same party, 
on the same date by the same transaction by 
different scrips be assessed according to those 
scrips, or can the artificial division be ignored ? 

No rulings can be found on the Bihar and 
Orissa Amendment, and indeed I have been 
unable to find any rulings at all that help 
towards a solution of these questions. There 
a ruling of the Oudh Court with regard to 

i 1 * in thafc Province, where the 
amoadinonl appears to be to similar terms. 

S “5 ” Nath Bhargawa v. 

Bh , ar <"‘ wa (*• I. B. 19S4 oudh 
41 ?J- The learned Judges said: 

Snh r that the Phraseology ot Art 12 

Soh. I, admits only of one constmdtion if ft 


however, makes reference to ‘the amount or value of 
any debt or security,’ and we think that it is impos¬ 
sible to interpret these words as referring to anything 
except individual debts and individual securities.” 


This ruling has been followed by a learned 
Judge of the Nagpur High Court in Premala- 
bai v. Priya Kumari (A.I.R. 1940 Nag. 400). 2 
The wording of the Central Provinces Amend¬ 
ment appears to be similar. The learned 
Judge says: 

“In the Bengal Amendment Act, the Legislature 
has . . . succeeded in making its meaning clear. It 
imposes a fee when the amount or value of any debt 
or security exceeds Rs. 1000 and also when the 
aggregate amount or value of any debts or securities 
exceeds Rs. 1000. If it was the intention of the 
legislative authorities of the Central Provinces to 
arrive at this result they have certainly failed to 
express their intention in language capable of that 
interpretation .... 

In A. I. R. 1934 Oudh 414, 1 the words to be inter¬ 
preted were the same as here, and I agree with the 
learned Judges in that case that it is impossible to 
interpret these words as referring to anything except 
individual debts and individual securities. Even if 
the phraseology gave rise to doubt, the benefit of 
that doubt would have to be given to the subject 
rather than to the State in dealing with a fiscal Act.” 
The reasoning in those cases appears to mo 
sound, and I consider that the fee is payable 
on each individual security and not on the 
total. But the question is, what is the indivi. 
dual security? It is to be regretted that in a 
fiscal provision the Legislature has used words 
which do not make its meaning clear. It 
seems to me, however, that in the case of 
shares in a company, the intention must have 
been to refer to the share certificate or scrip 
composing the block of shares and not to each 
individual share. It is so unusual for an in. 
dividual share to be of a value of more than 
Rs. 1000 that tho Legislature could hardly 
have contemplated making a provision only 
for such extremely rare cases. That would 
practically mean that no duty would ever be 
payable on securities composed of shares in a 
company, and that could hardly have been 
the intention. A certificate under the common 
seal of a company specifying any shares or 
stock held by any member of the company is 
prima facie evidence of the title of the mem¬ 
ber to the shares or stook, and I think, there, 
fore, that the member’s security can fairly bo 
said to be his share certificate. The share 
certificate 


that th b \ the ^0 world 

iut n m T h0Se Dame th e certificate ia made 
d h T- U 13 g ‘T’ 15 a8hore holder in tho 

Stion £ t ty th0 00m P an y ‘ho 

'£“ tl “ n . that 11 shal | be bo used by the person to 

“ given, and noted upon in the ^le and 

S^L°M harea - (P^Mkburn O. J. In re Bahia 

5843) " Franctseo Railway Co—(1868) 8 Q. b. 
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This being so, it can, I consider, fairly be 
regarded as the member’s individual security. 
It is quite true that in S. 370 (2), Succession 
Act (39 of 1925) “security” is defined inter alia 
as “(c) any stock or debenture of, or share in 
a company or other incorporated institution/’ 
But I think the word “share” is here used in 
reference to the holding in the company and 
,not to each individual share. The holding in 
a company can 6s well be regarded as the 
member’s share in that company as can the 
individual share. My answer to the first 
question is, therefore, that the share certificate 
or scrip is to be regarded as the individual 
security. 

I now turn to the second question. Assum¬ 
ing, as I think one must, that the word 
“security” in Art. 12, Sch. I, is used with refer¬ 
ence to the definition of security in S. 370 (2), 
Succession Act (S. 8, Succession Certificate 
Act) it is clear that the word is used not in 
the narrow English sense, but in a very wide 
sense. It means inter alia as I have just stated, 
a share in a company. “A share”, as I have 
said, means, in my judgment the actual share 
or holding of a member in the company, and 
does not refer to individual company’s shares 
in the technical sense.* It follows that the 
entire holding of an individual in a company 
must be regarded as his security, and, there¬ 
fore, it makes no difference whether that share 
is covered by one share certificate or more 
than one share certificate. The answer to the 
second question must, therefore, be that an 
artificial division into different scrips or share 
certificates makes no difference for the pur¬ 
pose of assessing court-fee3. The entire holding 
in the company must be taken to be one unit 
and one security. 

r.k. Reference answered. 
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Fazl Ali C. J. and Chatterji J. 

Divarka Nath Sen — Appellant 

v. 

Dhanoo Gope and others — Respondents. 

Appeals Nos. 579, 580, 509 and 689 of 1943, Deci¬ 
ded an 3rd April 1945 from appellate decrees of 
Sub-Judge, Gaya, D/- 17th March 1943. 

Bihar Tenancy Act (8 of 1885), Rules under 
Rr. 115 and 117 and Ss. 187 and 112A—Rent 
reduction proceedings under S. 112A—Irregu¬ 
larity in service of notices under Rr. 115 and 
117 does not affect jurisdiction of Rent Reduc¬ 
tion Officer—Civil Court cannot interfere. 

Any irregularity in the service of the notices 
under Rr. 115 and 117 cannot by itself be held to 
affect the jurisdiction of the Rent Reduction Officer 
dealing with the application made by the tenants 
and under S. 112A for reduction of their rent. 
Therefore the fact that the notices to the landlord 
were served on persons who wero authorised, but not 
in writing as required by S. 187, by him to accept 


them on his behalf or the fact that the notice under 
R. 115 had not been served 30 days before the date 
fixed for the settlement of rent cannot affect the 
jurisdiction of the Rent Reduction Officer so as to 
render an order reducing the rent passed by him 
without jurisdiction, so as to entitle the civil Court 
to interfere with the same because it is only when 
it is proved that the Rent Reduction Officer had 
no jurisdiction to reduce rent that civil Court can 
interfere: (’24) 11 A. I. R. 1924 P. C. 175; (’26) 
13 A. I. R. 1926 Cal. 1064 and (*42) 29 A. I. R. 
1942 Pat. 258, Disfiug. [P 321 C 2; P 322 C 1] 
S. N. Dose and S. K. Sarkar — for Appellant. 
Dr. D. N. Mitter and P. Misra and S. M. jot 
D . R. (in 579) — for Respondents. 


Fazl Ali C. J. —These four appeals are 
by the Proprietor of Touzi No. 9945 of village 
Gobindpur against the judgment of the Sub¬ 
ordinate Judge of Gaya reversing the decision 
of the Munsif of Gaya in a suit brought by 
the appellant for a declaration that the order 
of the Rent Reduction Officer dated 2 lst 
March 1939 reducing the rent of a number of 
occupancy holdings described in the schedule 
attached to the plaint was illegal, ultra vires 
and without jurisdiction. The trial Court 
decreed the plaintiff’s suit, but the lower ap¬ 
pellate Court has dismissed it, hence these 
second appeals. The case of the parties has 
been put quite clearly and succinctly in the 
following passage which I quote from the 
judgment of the trial Court: 

“The plaintiff's case is that the defendants of 
these suits who are the occupancy raiyats of his 
takhta in village Gobindpur filed a number of appli¬ 
cations under S. 112 A(l), Bihar Tenancy Act, be- 
fore the Rent Reduction Officer for the reduction of 
the rents of their holdings. It is 6aid that the Rent 
Reduction Officer allowed reduction in an arbitrary 
manner and without the service of any notice on 
the plaintiff. Plaintiff's further allegation is that 
the non-service of notice and the arbitrary reduction 
were due to the collusion between his mortgagee 
(the pro forma defendants) and tho tenant defen¬ 
dants. All the defendants except defendants 5, 7, 8, 
19, and 21 in suit No. 108 and defendant 3 in suits 
Nos. 110 and 111 have appeared and have filed 
written statements. Besides pleading limitation and 
challenging the maintainability of these suits on the 
ground of multifariousness, their contention is that 
the orders of tho Rent Reduction Officer passed 
under different clauses of S. 112A, Bihar Tenancy 
Act, are quite legal and not without jurisdiction and 
as such they cannot be challenged in a civil Court. 
They also deny the allegation of non-service of notice 
and assert that the orders of reduction were passed 
to the knowledge of the plaintiff and his ijaradars 
after due contest of tho application filed under 
S. 112A(1), Bihar Tenancy Act.’* 

It appears that at the time ot the rent reduc¬ 
tion proceedings the plaintiff’s tauzi was in the 
possession of the two ijaradars, namely, Doma 
Shah and Lalji Sah. The rules which have 
been framed to be made applicable to toe 
rent reduction proceedings under the Bihar 
Tenancy Act are to be found in chap.■ «». 
The main rules which may be referred to here 
are Rr. 115 and 117 and 114. It may be read¬ 
ied that under 8.112A two alternative cases 
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are provided for. It is provided in the first 
place that if the Governor by notification 
directs that a settlement of the rent of the 
occupancy holdings situated in any area or of 
any class or classes of occupancy holdings 
situated in any area shall be made under this 
section then rent may be reduced under the 
various sub-clauses of the section by the Col¬ 
lector of his own motion or on the application 
of a landlord or occupancy raiyat for settle¬ 
ment of rent; secondly, it provides that the 
Collector may also reduce the rent as provid¬ 
ed in the section on the application of an 
occupancy raiyat or a landlord made in the 
prescribed form. From this section, it is clear 
that the Collector can reduce rent of his own 
motion in certain cases and may also reduce 
in certain cases the rent on the application of 
an occupancy raiyat or a landlord. He can 
reduce rent of bis own motion if there is a 
notification by the Governor but otherwise he 
will do so on the application of the occupancy 
raiyat or a landlord. Rule 115 provides for 
the promulgation of a general notice when the 
Governor has issued a notification under sub- 
9. (l) of S. 112A. The notice according to thi3 
rule shall state that on the date and place 
specified therein the Collector will settle the 
rents and it further provides that such notice 
shall be served at least one month previous 
to the date fixed for settlement of rent. 
Rule 117 runs as follows : 

If the landlord or a tenant of any occupancy 
holding referred to in the notice served under R.115 
does not attend after service of the said notice has 
been proved, the procedure may be ex parte. 

Provided that when the Collector proposes to alter 
the existing rent of any occupancy holding and the 
parties have not attended in compliance with the 
notice served under R. 115, the Collector shall serve 
on each person interested a special notice, and the 
rent of such holding shall not be altered in the 
absence of such person until after the service of such 
special notice has been proved." 

Rule 114 provides that R. 82 and certain other 
rules shall apply as far as may be to applica- 

eff^t- 1D<3er S 112A ' Rule 82 “ 1116 following 

When the landlord or tenant applies for the 

S f “' r rent ' h0 shftl1 be »™dered as 

nW 16 * 3 defendant. The 

Ute appiiSbi? e th nUe °fj Cere 6haU ad0ptl as far 113 

It was conceded before us that where pro- 

Swf 3 Ca *° t® ^ ken undor R * 114 > then the 
f be ad0pted w5U 1)6 tbe procedure 
prescribed for a suit and there will be no 
prescribed time limit as we find in R. us for 
the service of notice on the party arrayed as 
**£**• question 7 wffioh 

^ 5 “w^« sppeala ™ wbetboc lb ™ 


was any service of notice as provided by 
Rr. 115 and 117 upon the plaintiff. It was 
urged on behalf of the appellant that in fact 
neither of these notices was served and that 
in any event notice under R. 115 was not 
served one month previous to the date fixed 
for the settlement of rent. It was urged that 
the order of the Rent Reduction Officer was 
ultra vires on account of the violation of the 
provisions of Rr. 115 and 117. The Munsif, 
who tried the suit, upheld the contention and 
found that notices had not been properly 
served. The lower appellate Court, however, 
has found that these notices were accepted by 
the ijar&dars and their servant Rajendra Lai 
and in some cases by one Budhu Raj war, a 
servant of the plaintiff, and that these per- 
sons were authorized by the plaintiff to look 
after the rent reduction proceedings. These 
findings appear to me to conclude the contro¬ 
versy as to the proper service of the notices. 
These notices had been issued in the name of 
the plaintiff and according to the findings of 
the lower appellate Court they were served 
on persons who had authority to accept them 
on behalf of the plaintiff. It was urged on 
behalf of the plaintiff that the ijar&dars were 
in collusion with the tenants, but this conten. 
tion has been definitely negatived by tho 
lower appellate Court and it has been pointed 
out that tbe interest of the ij&radars was 
identical with that of the plaintiff. It has 
also been found that the plaintiff was aware 
of the rent reduction proceedings. It was 
contended before us on behalf of the appel 
lant that the service upon the ijaradars and 
other persons was invalid in view of s. 187, 
Bihar Tenancy Act, which provides amon« 
other things that: 

"Any appearance application or act, in, before or 
to any Court or authority, required or authorized by 

£ 86 “ ade or done »>y « landlord, may, un- 

^,‘b® CoQrt or authority otherwise directs, be 
if d ° ne •^ S0 by an agent empowered in this 
landlord 7 '- 1 Wntten authont y “"dor the hand of tho 

and that 

"every notice required by this Act to be served on, or 
given to, a landlord shall, if served on, or given to 
an agent empowered as aforesaid to aocept scrvico of 

h .t 84,110 ° n bebaU 0f the ,a ndlord bo aa 
effectual for the purposes of this Act as if it had been 
served on, or given to, tho landlord in person.” 

It ib pointed out that in this case there is no 
wntten authority by the plaintiff in favour of 
the ijaradars and Budhu Rajwar and there¬ 
fore the service of the notices upon them was 
not valid. But it must be remembered that 
any irregularity in the service of the notices 
cannot by itself be held to affect tho jurisdic- 
tion of the Rent Reduotion Officer in dealing 
with the application made by the tenants for 
reduction of their rent. 
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The next point urged before us was that in 
some cases the notices were not served 30 days 
before the date fixed for the settlement of rent 
and therefore there was a violation of one of 
the provisions of R. 115 . This contention, in 
my opinion, does not go to the root of the 
jurisdiction of the Settlement Officer. Besides, 
as has been pointed out by the lower appellate 
Court, the present case will fall under R. 114 
and therefore will be governed by R. 82 which 
provides that the proceedings shall be dealt 
with as suits and will be conducted a*S far as 
possible according to the procedure laid down 
in the Code of Civil Procedure for the trial of 
suits. It should be remembered that S. 112 B 
gives a right of appeal to a party dissatisfied 
with the order of the Rent Reduction Officer. 
If there was any irregularity in the procedure 
of the Rent Reduction Officer that could have 
easily been made a ground of appeal which 
the plaintiff was entitled to prefer under 
S. 112B; but notwithstanding the fact that the 
plaintiff was aware of the proceeding before 
the Rent Reduction Officer (the finding of the 
lower appellate Court is clear and definite on 
this point), he (the plaintiff) did not prefer 
an appeal under S. 112B. Instead of preferring 
an appeal he took recourse to a suit which 
can succeed only if it was proved that the 
Rent Reduction Officer had no jurisdiction to 
reduce the rent. This, in my opinion, the 
plaintiff has failed to do. 

It was contended that there was such a 
fundamental irregularity in the proceedings 
as to make the decision of the Rent Reduction 
Officer ultra vires, but as I have pointed out 
this contention cannot succeed. The case does 
not fall within the rule laid down by the 
Judicial Committee in 51 I. A. 241 1 or 53 cal. 
561. 2 Reliance was also placed upon a deci¬ 
sion of a single Judge of this Court in 23 
P. L. T. 159 3 for the proposition that where no 
notice was served upon the landlord the 
reduction of rent was without jurisdiction. 
Dr. Mitter, who appears on behalf of the res- 
pondent, does not agree with this proposition; 
and, inasmuch as it has been found by the 
lower appellate Court that notices were served 
in this case upon persons who were authorised 
by the plaintiff to look after the rent reduc¬ 
tion proceedings, the question as to whether 
the rent reduction proceedings will be wholly 
vitiated on account of non-service of notices 
does not arise in these appeals. It may be 
pointed out that the observations of Sir Ashu- 

1. (-24) 11 A.Lit. 1924 P. C. 176 : 61 Cal. 802 : 51 
I. A. 241 : 80 I. C. 1023 (P.C.), Secy, of State v. 
Jatindra Nath. 

2. (’26) 13 A.I.R. 1926 Cal. 1064 : 53 Cal. 561 : 98 
I C 334, Mahabunnessa Bibi v. Secy, of State. 

3 . ’ (’42) 29 A.I.R. 1942 Pat. 258 : 199 I. C. 222 : 
23 P. L. T. 159, Nand Kishore Lai v. Basdeo. 


tosh Mookerjee upon which Manohar Lall J. ( 
based his judgment do not altogether help the 
appellant. The learned Judge after expressing 
the view that where no notice is served the 
proceeding for commutation may be without 
jurisdiction observes, 

"it is not a case where proceedings properly initiated 
have been notified to the parties concerned, but 
there has been an irregularity in the service of 
Dotice. Here the revenue authorities assumed juris- 
diction over persons who would be affected by their 
order without any notice served upon them." 

There is, therefore, a fundamental distinc¬ 
tion between non-service and service which 
is somewhat irregular. At the highest the 
present case can be brought only under the 
latter category. In my judgment therefore the 
order of the lower appellate Court is correct 
and I would accordingly dismiss these appeals 
with costs. There will be one set of hearing 
fee and one set of costs in these appeals. 

Chatterji J —I agree. 

G.N. Appeals dismissed. 
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Agarwala and Sinha JJ. 
Inderdeo Ojha — Petitioner 
v. 

Emperor. 

Criminal Revn. No. 806 of 1944, Decided on 1st 
November 1944, from order of Second Additional 
Sessions Judge, Muzaffarpur, D/- 16th June 1944. 

Criminal P. C. (1898), Ss. 195 (3) and 476B — 
Affidavit sworn to before Sub-Judge alleged to 
be false—Sub-Judge refusing to file complaint— 
Appeal to District Judge transferred to Addi¬ 
tional District Judge—Additional District Judge 
held not competent to hear appeal and file com- 
plaint. 

In the Court of the Sub-Judge, who was in seisin 
of the execution proceedings, an affidavit sworn to 
by A was alleged to be false. The Sub-Judge re¬ 
fused to file a complaint for A’s prosecution tor the 
alleged offences under Ss. 193 and 199, Penal Code. 
The appeal against the order of the Sub-Judge refus¬ 
ing to file the complaint was preferred in the Court 
of the District Judge. For the sake of speedy dis¬ 
posal, the District Judge transferred this appeal to 
be heard by the Additional District Judge who, ulti¬ 
mately, directed that a complaint be filed against A, 
and, upon a complaint so filed, A was convicted and 
sentenced. It was contended that the Sub-Judge was 
not subordinate to the Additional District Judge and 
therefore the complaint filed by the Additional Dis¬ 
trict Judge was incompetent : 

Held that the Additional District Judge was not 
competent to file the complaint for the raison that 
appeals from the orders or decrees of the Sub-Judge 
did not ordinarily, under the provisions of the Bengal, 
Agra and Assam Civil Courts Act, lie to him. I be 
Bengal, Agra and Assam Civil Courts Act made 1 a 
distinction between the function of ff ceivin 8 * n 
appeal and hearing and disposing of it on mer is. 
Unless the District Judge’s function bothi°f 
as also of hearing appeals was assigned to the Add - 
tional District Judge by the relevan ^nty under 
the Bengal, Agra and Assam Civil Courts Act m 
Additional District Judge was not competent to h^ 
the appeal and therefore the complaint filed by him 
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was incompetent. The prosecution launched on the 
basis of that complaint should be quashed: Case law 
discussed. [P 325 C 1, 2 ; P 326 C 2] 

Cr. P. C. — 

(’41) Chitaley, S. 195, N. 19 I't. 1 ; N. 20 Pt. 1 : 
S. 476B, N. 6. 

(’41) Mitra, Page 664, N. 631 ; Page 153, Note 
“Transfer of appeal.’’ 

S. N. Sahay, S. Sa/der Imam and Prem Lall — 

for Petitioner. 

Sfondinp Counsel — for the Crown. 

Sinha J -This is an application against 

the concurrent orders of the Courts below 
convicting the petitioner under Ss. 193 and 199, 
Penal Code, and sentencing him to six months' 
rigorous imprisonment and a fine of Rs. SO 
and in default of payment of the fine to fur¬ 
ther rigorous imprisonment for one month. 
The prosecution case, shortly stated, is that in 
a proceeding for execution of a decree a notice 
under o. 21 , R. 22, Civil P. C., had to be served 
on one of the judgment-debtors, named Rame- 
shwar Marwari who was one of a large number 
of defendant judgment-debtors in a mortgage 
action. The petitioner swore an affidavit in 
support of the service said to have been effected 
on Rameshwar Marwari on 18 th June 1941. 
In that matter the petitioner is said to have 
acted as the identifier. The prosecution alleged 
that at the material time Rameshwar Mar¬ 
wari was on pilgrimage at Badriuath in 
Garhwal Estate. Later, Rameshwar Marwari 
appeared in Court, and alleged that the service 
report against him and the affidavit in support 
of the service sworn to by the petitioner, were 
false, inasmuch as he was not present at the 
place at which the notices appear to have been 
served. The executing Court held a prelimi¬ 
nary enquiry, and, in the course of the enquiry, 
the petitioner showed cause against his pro¬ 
posed prosecution. He alleged that he did not 
personally know Rameshwar Marwari, that 
there were a number of persons of the same 
name, and that he identified a Rameshwar 

Marwari on enquiry made from other persons 
named. 

The Subordinate Judge, in whose Court the 
execution proceedings were pending, accepted 
the explanation offered by the petitioner, and 

K- m& A 6 & 0011,1,181111 a S ainst tom. 
^Z st i 113 ordera ^fusing to file the com- 
plamt Rameshwar Marwari went up in ap. 

g! ri J. he r a P peal , w “ toed in the Court of the 

R R l M " Z ! ffarpar ^o directed 

AftrU h l th6 Addi tional District Judge. 

trie? jiS?? th ? P* r k tie8 ' 010 Additional Dis- 

aga ns? £ Tr d ?“ °° m P ,a tot be filed 
against the petitioner. Accordingly the neti 

boner placed on hie trial aid'cTySSi 

above AS.. f k tte i !0Ut ‘ S bel ™ “ -toted 

and sentence by the Courta betowXtu 
faoner moved this Court in its revivalW 


diction, and obtained the rule. The matter 
was first beard by a single Judge of this Court 
before whom the point was raised apparently 
for the first time that the complaint lodged 
against the petitioner, resulting in his convic- 
tion, had not been made by the competent 
authority within the meaning of s. 195 (3), 
Criminal P. C., inasmuch as the Court of the 
Subordinate Judge is not subordinate to the 
Court of the Additional District Judge. Reli¬ 
ance was placed upon the decision of Varma J., 
sitting singly in A. I. R. 1941 Pat. 592. 1 In that 
case Varma J., laid it down that the Court 
to which a Subordinate Judge is subordinate 
within the meaning of S. 195 (3), Criminal P. C., 
is the Court of the District Judge and not the 
Court of the Additional District Judge, the 
reason being that appeals from the orders or 
decrees of Subordinate Judge "ordinarily lie" 
to the Court of the District Judge, and not to 
the Court of the Additional District Judge, 
and that consequently an Additional District 
Judge was not competent to file a complaint. 
As the single Judge of this Court before whom 
this case was first placed for hearing was of 
the opinion that this was a matter of some 
general importance, he directed that it should 
be heard by a larger bench. Hence, this matter 
has been heard at some leDgth by us, and the 
parties given full opportunity, even by adjourn¬ 
ment during the course of the hearing, to 
place all the relevant authorities and provi¬ 
sions of the law bearing on the point. 

In this case, the facts are not at all.in dia- 
pute. The Subordinate Judge, who was in 
seisin of the execution proceedings, and in 
whose Court the alleged false affidavit was 
filed by the decree-holder os sworn to by the 
petitioner, refused to file a complaint for the 
petitioner's prosecution for the alleged offences 
under ss. 193 and 199, Penal Code. The appeal 
against the order of the Subordinate Judge 
refusing to file the complaint was preferred in 
the Court of the District Judge. For the sake 
of speedy disposal, the District Judge trans¬ 
ferred this appeal to be beard by the Addi- 
tional District Judge who, ultimately, directed 
that a complaint be filed against the petitioner, 
and upon a complaint so filed, the petitioner 
has been convicted and sentenced by the Courts 
below. Mr S. N. Sahay appearing in support 
of the petition has contended, in the first 
instance, that this was not a cose in which 
there should have been a conviotion on the 
peculiar-facts of the present case. Admittedly, 
there were a number of persons bearing the 
same name and living in the town of Muzaf. 
f* rp "£ Hence, it may be that the petitioner 
i dentified the w rong person and swore an 

L C4 1 ) 28 A. 1. R. 1941 Pat. 692 ; 195 I. 0. 497 
Harnandan Qir v. Bawan Singh. * 
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affidavit believing that he had identified the 
right person. There was, it is contended, 
enough room for a bona fide mistake. It was 
also pointed out in support of this contention 
that there were about 20 judgment-debtors to 
be served with the processes in the execution 
proceedings, and, it was not urged by the 
judgment-debtors that notices on the other 
persons to be served had not been properly 
and correctly served. Hence, it was contended 
that there was no motive for having a false 
service of processes and a false affidavit in 
support thereof filed in Court. Secondly, it was 
contended that, as the complaint had been 
filed by the Additional District Judge to whom 
the Subordinate Judge, who dealt with the 
case in the first instance, was not subordinate 
within the meaning of S. 195 (3), Criminal 
P. C., the whole proceedings, leading to tlfe 
conviction and sentence of the petitioner, were 
void ab initio. Hence, the only question of law 
to be considered and decided in this case is 
whether the complaint filed in this case lead¬ 
ing to the prosecution and conviction of the 
petitioner was filed by the competent authority 
within the meaning of S. 195, Criminal P. C. 
As the offence is alleged to have been com¬ 
mitted in the course of the execution proceed¬ 
ings pending in the Court of the Subordinate 
Judge of Muzaffarpur, the question in contro- 


within the meaning of S. 195 (3). Accordingly, as 
already stated, in the present case, the appeal 
was filed in the Court of the District Judge, but 
was subsequently transferred by him to be heard 
and disposed of by the Additional District Judge. 
The question is : Could the Additional Dis. 
trict Judge have heard the appeal and directed 
the filing of a complaint against the petitioner? 
Prima facie, we were inclined to the view, in 
the beginning of the hearing of the case, that 
the Court of the District Judge and the Court 
of the Additional District Judge, being Courts 
of co-ordinate jurisdiction in principle they 
should have co-ordinate powers, especially in 
view of S. 8, Civil Courts Act, which provides 
as follows: 

“(1) When the business pending before any Dis¬ 
trict Judge requires the aid of Additional Judges for 
its speedy disposal, the Provincial Government may, 
having consulted the High Court, appoint such Ad¬ 
ditional Judges as may be requisite. 

(2) Additional Judges so appointed shall discharge 
any of the functions of a District Judge which the 
District Judge may assign to them, and in the dis¬ 
charge of those functions, they shall exercise the same 
powers as the District Judge.” 

But on further consideration of the pro. 
visions of the Civil Courts Act, it appears to 
me that the Court of the Additional District 
Judge is not the Court to which “appeals or- 
dinarily lie." Section 3, Civil Courts Act, runs 
as follows: 


versy between the parties has to be determined 
with reference to the relevant provisions of 
the Code of Criminal Procedure and of the 
Bengal, Agra and Assam Civil Courts Act, 12 
of 1887, which, for the sake of brevity, will be 
referred to hereinafter as the Civil Courts Act. 
Section 195, Criminal P. C., provides that no 
Court shall take cognizance of any offence 
punishable under Ss. 193 and 199, Penal Code 
(confining our attention to the sections appro¬ 
priate to the present case) when such an 
offence is alleged to have been committed in, 
or in relation to, any proceeding in any Court, 
except on the complaint in writing of such 
Court, or of some other Court to which such 
Court is subordinate. And sub-s. (3) of S. 195 
provides that : 

“For the purposes of this section, a Court shall be 
deemed to be subordinate to the Court to which ap¬ 
peals ordinarily lie from the appealable decree, of 

such former Court.” 

Proviso (a) to sub-s. (3) of S. 195 of the Code 
lays down that 

“where appeals lie to more than one Court the ap¬ 
pellate Court of inferior jurisdiction shall be the 
Court to which such Court shall be deemed to be 
subordinate.” 

Under the provisions of S. 476 B, Criminal 
P. C., when the Subordinate Judge refused to 
file a complaint against the petitioner, an 
appeal against his order lay to the Court to 
which the Subordinate Judge is subordinate 


There shall be the following classes of Civil Courts 
under this Act, namely: (1) The Court of the Dis¬ 
trict Judge; (2) the Court of the Additional Judge; 

(3) the Court of the Subordinate Judge; and (4) the 
Court of the Munsif." 

It follows from this that the Court of the 
Additional District Judge is distinct and sepa¬ 
rate from that of the District Judge unlike 
the position of an Additional Judge of a 
High Court. Chapter 3, Civil Courts Act, head- 
ed “Ordinary Jurisdiction” contains S. 21, 
which runs as follows: 


(1) Save as aforesaid, an appeal from a decree or 
rder of a Subordinate Judge shall lie, (a) to the 
)istrict Judge where the value of the original suit 
n which or in any proceeding arising out of which 
he decree or order was made did not exceed five 
housand rupees, and (b) to the High Court in any 
ither case. 

(2) Save as aforesaid, an appeal from a decree or 
irder of a Munsif shall lie to the District Judge. 

(3) Where the function of receiving any appeals 
rhich lie to the District Judge under sub-s. (1) or 
ub-s. (2) has been assigned to an Additional Judge, 
he appeals may be preferred to the Additional Judge. 

(4) The High Court may, with the previous sanc- 
ion of the Provincial Government, direct, by notm- 
ation in the Official Gazette that appeals lying to 
he District Judge under sub-s. (2) from all or any 
>f the decrees or orders of any Munsif shall be pre 
erred to the Court of such Subordinate Judge as may 
>e mentioned in the notification and the appeals 
hall thereupon be preferred accordingly. 

[t would appear from a perusal of S. 3, read 
vith S. 21. Civil Courts Act, that thei appeal 
n the present case from the order of the bub- 
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ordinate Judge ordinarily lay to the Court of 
the District Judge. Indeed, the appeal was filed 
in the Court of the District Judge. Sub-s.3 of 
S. 21 does make provision for assigning to an 
Additional Judge the function of receiving 
appeals which lie to the Court of the District 
Judge. But, in the present case, it has not 
been said that the function of receiving such 
appeals had been assigned to the Additional 
District Judge who filed the complaint in the 
present case. If there had been such an order 
assigning to the Additional District Judge the 
function of receiving appeals which ordinari¬ 
ly lie to the Court of the District Judge, the 
matter would have stood on a different foot¬ 
ing. It may be noted in this connexion that, 
whereas sub-s. (4) provides for a notification in 
the Official Gazette assigning to a Subordi¬ 
nate Judge the function of receiving appeals 
from the orders of Munsifs by the High Court 
with the previous sanction of the Provincial 
Government, sub-s. (3) of the very same 
section does not indicate as to who has the 
power of assigning to the Additional District 
Judge the function of receiving any appeals 
which ordinarily lie to the District Judge. 
The position, therefore, seems to be that the 
District Judge was the competent authority 
to receive the appeal, but not the Additional 
District Judge. But, under the provisions of 
S. 8, Civil Courts Act, the District Judge 
could, and in the present instance did, assign 
to the Additional District Judge the hearing 
of tho appeal from the orders of the Subordi- 
nate Judge refusing to file the complaint. 
Ihe learned Additional District Judge, rever 
sing tho findings of the learned Subordinate 
Judge, came to the conclusion that this was 
a fit case for filing a complaint against the 
petitioner, and, accordingly, he directed the 
complaint to be filed. Could he under the 
provjsions of the Criminal Procedure Code 
and the Civil Courts Act read together, be 
competent to do so? As at present advised, I 

if 0 ?!- 10 li ? e conclu3ion . Hot Without 
some hesitation, that the Additional District 

nlainf DOt ““P^t to file the com- 

Fn vi.J 'r C ° ncIusion 13 certainly anomalous 

na™hT V* h k P? 3,tion already indicated, 

r ^ hat the , District Jud 6 0 . having enter- 
tamed the appeal, could have transferred the 

thTA?8 v hea , r l arid dis Posed of on merits by 

he ^ bri Judge - which included 

plainT^tf 1 - ° f hl9 d6CidiDg 10 me a com- 

E L B ? fc * ? “ y opinion - tbe statute law 
that £“J *{- prB f & leads to the conclusion 

^.ssssasssis- 

the provisions of the Civil Courts Acfc.’ He to 


him. The Civil Courts Act makes a distinction 
between the function of receiving an appeal 
and hearing and disposing of it on merits. 
For example, s. 21 refers to the Court of the 
District Judge to whom appeal would lie from 
the decree or order of a Munsif or a Subordi¬ 
nate Judge, and S. 22 makes provision em¬ 
powering him to transfer to a Subordinate 
Judge any appeal from tbe decrees or orders of 
Munsifs. Hence, in my opinion, though S. 8 
provides that when an Additional District 
Judge is assigned auy of the functions of the 
District Judge he will exercise the same powers 
as the District Judge, the Additional District 
Judge in the present case could not have 
directed the filing of the complaint except 
when he had been assigned by the proper 
authority the function of receiving appeals 
from the orders of Subordinate Judges. Hence, 
in order to avoid the inconsistency between 
the position that, though the Additional Dis. 
trict Judge could hear an appeal transferred 
to his file by the District Judge, he could not 
follow it up by directing the filing of a com¬ 
plaint in a proper case, it must be held that 
in cases like the present, where the hearing of 
the appeal involves the further question of 
filing of a complaint, tbe Additional District 
Judge is not competent to hear the appeal 
without the District Judge’s function both of 
receiving as also of hearing appeals being 
assigned to him by the relevant authority. 

It may bo mentioned in this connexion 
that the Courts of the Sessions Judge and the 
Additional Sessions Judge provide no analogy 
to the Courts of tbe District Judge and the 
Additional District Judge, because the Crimi¬ 
nal Procedure Code contemplates a Court of 
Session for every division, and there may be 
several Judges for tbe same Court of Session. 
But the question has arisen whether a Magis¬ 
trate of the first class, empowered by the 
Provincial Government to hear appeals from 
the judgment of Magistrates of second or third 
class, can file a complaint,for proseoution of a 
party who may have committed an offence 
jp, or in relation to, proceedings coming up 
before such a Magistrate in his appellate juris- 
dictmn. Such a case stands in pari materia 
with the present case. It has been held in the 
case m 5G Cal 824 that such a Magistrate, 
exercising appellate powers, is not competent 
to hear appeals under S.476B, Criminal P. 0., 
from the orders of Subordinate Magistrate 
inasmuch as he is not a Court to which 
appeals from such Magistrates’ orders ordi- 

a Fdl n’ T u°^ e - ful6 was laid ' d °wn by 
a Full Bench of the Madras High Court in 

2 i C ' 838 ® MoK?’ V 0 ? 9 172 : 60 Cal. 824 : 116 

I. C. 638, Mohim Chandra Nath v. Emperor. 
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26 Mad. 656. 3 Tbo learned standing counsel, 
who appeared on behalf of the Crown in this 
case, placed great reliance upon the deci¬ 
sion of a single Judge of this Court reported 
in 4 pat. L. J. 374. 4 In that case, it was held 
that an Additional Sessions Judge is compe¬ 
tent to grant sanction in a matter arising out 
of a trial before a Magistrate having first 
class powers. In that case the provisions of 
the Civil Courts Act did not come up for 
consideration. The matter was decided with 
reference to the provisions of the Code of 
Criminal Procedure only. Hence, that decision 
does not touch the point in controversy in 
the present case. The learned standing counsel 
also referred to the decision of a Divisional 
Bench of this Court in 8 Pat. 429 5 in which it 
was held that Court of the Subordinate Judge 
at Sambalpur was the Court to which appeals 
ordinarily lie within the meaning of S. 195(3), 
Criminal P. C., from an order or decree of the 
Munsif. But that was a decision based on the 
special notification by the High Court, with the 
previous sanction of the Local Government, 
directing that appeals would lie to the Sub- 
ordinate Judge’s Court. That case would have 
settled the controversy in favour of the oppo¬ 
site party in this case, if there had been a 
notification to the effect that the Additional 
District Judge had been empowered to receive 
appeals from the decision of Subordinate Judges 
in the district of Muzaffarpur. Hence, that 
case also is of no assistance to the Crown in 
the present case. 

It was held by a Division Bench of the 
Calcutta High Court in 39 cal. 774 ° that, for 
the purposes of S. 195, Criminal P. C., a Munsif 
is not subordinate to a Subordinate Judge and 
that the Court of the District Judge was the 
only Court to which an appeal would properly 
lie from an order of Munsif's refusing to grant 
sanction to prosecute a party to a litigation 
in that Court. This decision was followed by 
a single Judge of this Court in A. I. R. 1933 
Pat. 179:14 P. L. T. 131. 7 In that case James J. 
held that the Court of the District Judge 
is the only Court to which the Court of the 
Munsif is subordinate within the meaning of 
S. 195 (3), Criminal P. C., so that the appeal 
under s. 47G B can be heard only by the Dis- 
trict Judge himself; and that consequently 
the District Judge had no i>ower to transfer 
an appeal of that nature to the Subordinate 

3. (’03) 26 Mad. 656 (F.B.), Eroma Variar v. Emperor. 

4. (’19) 6 A.I.R. 1919 Pat. 362 : 4 Pat. L. J. 374 : 
52 I.C. 219, Kusum Sao v. Janak Lai. 

5. (’29) 16 A.I.R. 1929 Pat. 367 : 8 Pat. 428 : 117 
I. 0. 878, Ramekandra Padbi v. Emperor. 

6. (’12) 39 Cal. 774 : 13 I. C. 1007, Ram Charan 
Chanda v. Taripulla. 

7. (’33) 20 A.I.R. 1933 Pat. 179 : 142 I. C. 621:14 
P.L.T. 131, Dulari Koeri v. Fauzdar Khan. 
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Judge for hearing. Tho reasonings of that 
judgment apply with equal force to the facts 
of the present case. That tho words of s. 195 
Criminal P. C., have got to be very strictly 
construed is illustrated by the judgment of 
Rowland, J. reported in A. I. R. 1936 pat. 122: 
17 P. L. T. 66. 8 In that case an appeal against 
the orders of the Subordinate Judge was pre. 
ferred to the High Court. The complaint had 
been directed to be filed against the appellant 
in a proceeding arising out of a suit valued 
at over Rs. 5 , 000 . The appellant, therefore, 
preferred an appeal directly to the High 
Court, inasmuch as an appeal from a decree 
in the suit itself would lie to the High Court 
alone. But the preliminary objection raised on 
behalf of the Crown to the effect that the 
appeal lay to tho District Judge was upheld. 
The Court held, in view of the provisions of 
sub-s. (3) of S. 195, Criminal P. C., that as the 
District Judge’s Court was the appellate Court 
of inferior jurisdiction to that of the High 
Court, the appeal lay to the Court of the Dis- 
trict Judge. Hence, in my opinion, though the 
position is anomalous, as already indicated, the 
words of the statute must be strictly construed. 
That being so, it must be held that in the 
present case the Court of the Additional Dis¬ 
trict Judge was not competent to hear the 
appeal from the orders of the Subordinate 
Judge refusing to file a complaint. It must 
follow that the present prosecution was 
launched without a complaint by the proper 
authority, and must, therefore, be quashed. 

I have not gone into the merits of the case 
as raised in the first part of tho argument 
addressed to us by counsel for the petitioner 
in view of tho conclusion I have arrived at on 
the pure question of jurisdiction raised by him. 

The result of all these considerations is 
that the application must be allowed and the 
rule made absolute. 

Agarwala J. — I agree. 

G.n. Buie made abs olute. 

8. (’36) 23 A.I.R. 1936 Pat. 122 : 161 I. C. 20 : 17 
P.L.T. 66, Thakur Prasad v. Emperor. 
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Manohar Lall and Beevor JJ. 
Mahanth Bamsaroop Dass — Appellant 


v. 

Ramrachhaya Prasad Singh alias 
Harangi Singh — Despondent. 
ppcal No. 147 of 1940, Decided on 23rd January 
5, from original decree of Sub-Judge, Monghyr, 
10th June 1940. 

0 Limitation Act (1908), Art. 134B — Decree 
removal on 8th June 1922 - Actual removal 

26th October 1922— Decree set aside in appeal 

8 th January 1926 and restored on review on 
, n.^ m h,r 1926—Suit for setting aside alie 
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nation on 15th December 1938—Suit held barred 
under Art. 134B. 

A decree was passed on 8th June 1922 for the 
removal of a niahant of an asthal. During the pen¬ 
dency of appeal in the High Court on 26th October 
1922, the executing Court put the new mahant in 
possession of the maths and the immovable pro¬ 
perties attached thereto on proclaiming it by beat of 
drums. The decree of removal was. however, set aside 
by the High Court on 8th January 1926. On review, 
however, the High Court on 30th June 1926, set 
aside its judgment and ultimately dismissed the ap¬ 
peal on 17th December 1926. A suit was then hied 
on 15th December 193S by the new mahnnt for a 
declaration that on alienation by the executant was 
invalid : 

Held that the suit was clearly barred by limitation 
under Art. 134B. The starting point of limitation was 
not interrupted and could not be interrupted merely 
by reason of the fact that an appeal was pending in 
the High Court which ultimately was dismissed. The 
possession of the vendee became adverse from the 
date when tho ex-mahant was removed from his 
office, that is, from 8th June 1922 : Case law dis¬ 
cussed. [P 330 C 2; P 332 C 1] 

(b) Hindu law—Religious endowment — Alie¬ 
nation by—Necessity. 

.The proposition of law that the rnabant of an 
endowment cannot transfer debuttar property for 
purposes which are only profitable or beneficial to 
the estate in the absence of circumstances necessitat¬ 
ing the transfer for the sole purpose of protection or 
preservation of the estate from sequestration or ex¬ 
tinction has to be applied to the varying circum¬ 
stances of each case : ('-29) 16 A.I.R. 1929 Cal. 612, 
tel- on. (P 333 C 1] 

[Tho construction of a pucca temple and to pro¬ 
vide a cement singhasan for the deities by utilising 
the income of the asthal — though he received it in 
the form of land from the debtors—held justified.] 

[P 333 C 2] 

P. R. Das, N. K. Pd. 1, B. N. Rai, Prem Lall 
and Kailash Ray — for Appellant. 

Baldeva Sahay, S. N. Bose, Oanesh Sharma Lai 
Narain Sinha, P. Misra and K. K. Sinha — 

lor Respondent. 

Manohar Lall J.—In this appeal by the 
plaintiff tho principal questions for considera¬ 
tion are whether an alienation by a previous 
niahant for raising funds to a thatched temple 
into a pucca one can be supported as being 
for legal necessity, and whether the suit is 
barred by limitation. 

The facts are these. About eighty years 
ago, one Sunder Das, a devout sadhu of the 
Ramanuji Baishnab sect, came to village 
Barhi with his chela or Gurubhai Gopal Das. 
He constructed a hut on a piece of parti land 
in Gour quarter of this village and lived there 
for a few years. On the death of bis Guru- 
bhari, who was the mahant of an asthal at 
Mokamah, Sundar Das became tho mahant 
of that asthal and accordingly went over to 
live at Mokamah coming to Barhi only occa- 
aonally. The small asthal which Sundar Das 
had founded at Barhi was entrusted by him 
to the care and charge of Gopal Das. In his 
metime Mahant Sundar Das as well as 
Mahant Gopal Das acquired considerable pro. 


perty for the asthal in village Barhi. Mahanth 
Gopal Das also founded a dependant asthal 
in English quarter of the village, one mile 
distant from Gour, and both these asthals 
were under his charge and management. 
Mahant Sundar Das died in 1906 and Mahant 
Gopal Das died in 1907. Mahant Gopal Das 
had two chelas, Ram Das and Ram Pratap 
Das, and on his death was succeeded by his 
senior chela, Ram Das as mahant of both the 
asthals. Ram Das also died shortly after in 
the year 19U. Ram Das had two chelas 
Mahabir Das and Bhagwat Das. At the time 
of the death of Ram Das, Mahabir Das was 
away to Brindaban, and Bhagwat Das took 
temi>orary possession of all the properties. 
On the return of Mahabir Das he took posses¬ 
sion of the proj>erties and performed the 
bhandara of his Guru. It is said that Mahabir 
Das had to purchase peace with Ram Pratap 
Das, who had laid claim to the properties 
adverse to him, by making a money payment 
to him. The conduct of Mahabir Das iu in¬ 
troducing later a young woman of the name 
of Alakbamba into the temple and making 
her a mahant of the dependant temple at 
English quarter and making a gift to her rff 
15 bighas of land was resented by the Baishnab 
Bairagis of the Ramanuji sect. Rampratap 
Das, the chela of Sundar Das, and some other 
mahants of that place instituted a suit on 
3ist May 1920 in the Court of the District 
Judge of Moughyr under S. 92, Civil P. C., 
for removing Mahabir Das and Mt. Alkhi and 
for the appointment of a new trustee who 
would be fit and worthy of holding tho post 
of the mahant. That suit was disposed of by 
the learned District Judge on 8th June 1922 
who held that the connexion of Mt. Alkhi 
with the asthal properties was most undesir¬ 
able and that her very appearance was most 
suspicious as she was far too young and good 
looking to hold the post which she was said 
to have been occupying. He also found*that 
Mahant Mahabir Das had been extravagantly 
wasting tho properties of the asthal and was 
not in necessity of incurring a number of 
debts in suit by which he executed various 
deeds transferring about half of the properties 
of the asthal. Accordingly he ordered that: 


"Mahanth Mahabir Das is hereby removed from 
his post of Mahanth of tho two Asthals in suit and 
, M| de ^ ° f all . 1 C0 . ntr01 ° l the Asthal' property. 

'“ lla l!y ^“oved from tho post of 
^‘l. Mahftblr Das must s “hmit nn account 
within three months of this date of all tho Asthal 
property that has passed through his hand. For 
the future management of the Maths a new mahanth 
shall have to bo appointed in order that a suitable 
man be ohosen. I direct that the plaintiffs shall 
nominate a committee of five rcspeotable Hindurf of 

^,® 0Callty <t0 approved of by mo) who shall 
select a new mahanth, subjoot also to my approval. 
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The plaintiff should submit the names of the com- 
mittee within one week. I shall also consider any 
objections that may be urged by the defendant 
manabir Das to the names proposed.*' 


On the 24th October 1922 the pleader of 
Mahant Mahabir Das moved the District 
Judge for stay of proceedings upon the ground 
that he had lodged an appeal in the High 
Court, but the learned District Judge refused 
to grant stay and even refused time to the 
defendant to move the High Court for a stay 
order. The learned District Judge then con- 
sidered whether there was any valid objection 
to Mahant Ram Pratap Das, who had been 
nominated by the plaintiffs, being appointed 
as mahant of the asthals, and the only objec¬ 
tion put forth by Mahabir Das, namely that 
he does not like Ram Pratap Das, was over¬ 
ruled. The result was that the learned District 
Judge appointed Mahant Ram Pratap Das as 
the mahant of the two asthals and put him 
in charge of the properties appertaining thereto 
upon his furnishing security to the extent of 
Rs. 1000 . It was also directed that the Nazir 
of the Court should put the new mahant in 
possession of the immovable properties at¬ 
tached to the two maths, and the new mahant 
should start the work of cultivation at once. 
In accordance with that order, the Nazir went 
to village Barhi on 26th October 1922 and put 
the new mahant in possession of the maths 
and the immovable properties attached thereto 
on proclaiming it by beat of drums. The 
learned District Judge had directed that if 
any moveable property was found by the 
Nazir it should be taken possession of by him 
and kept in custody of the Court till further 
orders. But as the only moveable property 
which was found was utensils and as Mahant 
Ram Pratap Das and the other Hindus 
who were present on the occasion stated that 
these articles were required for puja everyday 
and that if they were removed the puja work 
will $>e stopped and the religious feelings of 
the Hindus would be wounded, the Nazir did 
not think it desirable to remove these articles 
and left them in charge of the new Mahant 
Ram Pratap Das. He also prepared a list of 
the properties and submitted a report to the 
Court on 28 th October 1922. It is therefore 
clear that Mahant Mahabir Das was actually 
removed from the office and from the posses¬ 
sion of the properties attached to the asthal 
on 26th October 1922. 

Against the decision of the learned District 
Judge, the appeal which was filed in this Court, 
which was numbered as First Appeal No. 228 
cf 1922, was disposed of on 8th January 1926. 
The High Court held that there was no doubt 
that this was a case of public endowment and 
the properties did not belong exclusively to 
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the mahant. It was also held that the evidence 
that there was improper relationship between 
Mahabir Das and the lady was very meagre 
and could not be acted upon. It also found 
that when the mahant succeeded to the office 
there were 125 bighas of land belonging to the 
asthal, that the mahant constructed a new 
temple which cost him about six or seven 
thousand rupees and that although it was true 
that he had sold 43 bighas of land but he had 
also purchased 81 bighas of land in his time. 
But as the income, when he succeeded to the 
office, was Rs. 1000 and the present income 
was about Rs. 500 or Rs. 600 only there was 
no doubt in the view of the High Court that 
the defendant had been extravagant. They 
thought, however, that no case had been made 
out for his removal, but as the rights of the 
Ramanuji sect had to be protected they order¬ 
ed that three persons should be appointed by 
the District Judge so that they may examine 
the accounts at all reasonable time whenever 
they would call upon the mahant to produce 
the account for their inspection. The result 
was that the appeal was allowed and the de¬ 
cree of the learned District Judge was set 
aside. On 30th June 1926, the Court granted a 
review of this judgment upon the ground that 
a most material error had crept in into the 
paper-book which went into the root of the 
judgment. The result was that the judgment of 
the High Court was set aside and the appeal 
was again restored for re-hearing. Upon re¬ 
hearing, the High Court on 17th December 1926, 
came to an opposite conclusion and dismissed 
the appeal. They held that the conduct of the 
defendant in introducing Mt. Alkhi could not 
be supported and had resulted in respectable 
people stopping their visits to the asthal and 
only low caste people addicted to ganja were 
going there now. It was also held that the 
defendant had been very extravagant in the 
management of the asthal properties and that 
the income of the property has been reduced 
from Rs. 1000 to Rs. 500 or Rs. 600 per annum. 
Mahant Ram Pratap Das who had been placed 
in possession in October 1922, thus continued 
in possession till the date of his death in Nov¬ 
ember 1938, and was succeeded by Mahant 
Ramsarup Das, his chela. On 15th December 
1988, the suit giving rise to this appeal was 
instituted (along with a number of other suits 
which have given rise to other connected ap¬ 
peals, which would be disposed of separately) 
for a declaration that the sale deed dated 7th 
November 1917, by which Mahant Mahabir Das 
sold 37 bighas, 14 kathas and 14 dhurs of land 
belonging to the asthal for an .alleged confi- 
deration of Rs. 5848 in favour of the defendant 
Ramrachhaya Prasad Singh, may be declared 
invalid and that the plaintiff may be given 
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thas possession of the property by disposses¬ 
sing the defendant together with mesne profits. 

It was alleged in paras. 4 and 5 of the 
plaint that the consideration for the sale deed 
was the discharge of debt due on six hand, 
notes executed by Mahant Mahabir Das with 
the recitals that money was taken for build¬ 
ing a temple, for purchasing bullocks and 
seeds and for other expenses of the asthal and 
that the necessities for executing the hand- 
notes and the deed of sale were 
‘'altogether .imaginary, showy and concocted. The 
said deed or sale has been brought into existence in 
collusion and concert with the defendant without 
any necessity, and justification whatsoever. The said 
asthal has not derived any benefit from the said 
deed of sale.” 


It was also alleged that at the time when the 
debts so mentioned were incurred the asthal 
had sufficient properties for meeting the legifci. 
mate expenses of the asthal and there was no 
necessity whatsoever for transferring any pro¬ 
perty for meeting the expenses of the asthal. 

The defendant resisted the suit upon the 
ground that the properties which had been 
transferred belonged to the mahant absolutely 
and were never dedicated or made over to the 
idols which were worshipped. It was also con¬ 
tended that Mahant Mahabir Das carried out 
the wishes of his preceptor, Mahant Ram Das, 
in constructing a thakurbari so that the ex¬ 
penses incurred in completing the construe, 
tion were valid necessities and the transfer in 
favour of the defendant was binding. It was 
also pleaded that the suit was barred by limi¬ 
tation. The learned Subordinate Judge came 
to the conclusion that the evidence left no 
room for doubt that the asthal wa 9 the owner 
of the properties and it was always regarded 
as such so that the properties were not the 
personal properties of Mahant Mahabir Das. 
He also held that the execution of the sale 
deed in question was justified by necessity 
namely, the housing of the images in a pro¬ 
per habitation as : "It did not look well for 
the images to continue in the poor shed when 
001116 t0 own extensive proper. 
SEJ: ? n Wtam of limitation the learned 
Subordinate Judge was of the opinion that 

the H 0 ^ 1 C0 “ lem P lated Art. 134B was 
the finai order of removal passed by the High 

foX n W ^ d 1)0 the date of removal 

held tL P f f'f 0363 -^ lmiitaaoa - Accordingly he 
held that the suit was not barred by limita- 

faon. In the result he dismissed the suit. Hence 

the appeal to this Court. Mr. P. R Das chal 

lenges the correctness of the finding of ^he 

^ on the Xtiono? 



on the the , ! earn€d Subordinate Jodge 
toe question of limitation, and also argues 


that the learned Subordinate Judge should 
have found that the properties do not belong 
to the asthal oY the deities but belonged to the 
mahant himself. 

In my opinion the suit of the plaintiff was 
clearly barred by limitation. Article 134B pro¬ 
vides the starting poidt of limitation for such 
a suit as “the death, resiguation or removal 
of the transferor." When was Mahant Maha¬ 
bir Das removed in the present case ? While 
narrating the history of the proceedings under 
S. 92, Civil P. C., I have shown that Mahant 
Mahabir Das was removed from the office and 
from the_possession of the properties in Octo¬ 
ber 1922, and notwithstanding the fact that 
the decision of the District Judge was first set 
aside by the High Court on 6th January 1926 
Mahant Ram Pratap Das continued in pos¬ 
session as the mahant. Mahant Mahabir Das 
thereafter never took possession or exercised 
any of his functions as a mahant even be¬ 
tween 8th January 1926, and 30th June 1926 
when the High Court granted the review. It 
is difficult to understand that the'removal of 
Mahant Mahabir Das which had taken place 
in October 1922, was nullified in fact merely 
by reason of the High Court allowing the 
appeal on 8th January 1926. 


iur. r. xv. uas contended that as soon as 
tho appeal was filed to the High Court, the 
matter of the removal of the mahant from his 
office became res sub judice and, therefore, 
there could not be a removal in law until the 
High Court finally decided the matter in 
controversy, and that as the final decision of 
the High Court was in progress till 17 th De¬ 
cember 1926 that is the date upon which 
Mahant Mahabir Das was removed within the 
meaning of the law so that the present suit 
instituted on 15th December 1938 for setting 
aside the alienation by Mahabir Das was 
within time. Mr. P. R. Das relies strongly 
upon the case in 16 W.R. l 1 where tho learned 
Judges observed that when the judgment of 
the trial Court is affirmed or varied by the 
judgment of the appellate Court, it is the 
judgment of the appellate Court which is the 
judgment in the case and that judgment of 
the trial Court is “dead and gone” equally 
when it is set aside or when it is affirmed. 

,;u G ^ ef ? C ^ argue3 that when th e judgment 
of the High Court affirmed the judgment of 

the ^earned District Judge on 17th December 

1926, the judgment of the District Judge dated 

8th June 1922 was dead and gone. This case 

m !6 w R. i was approved by the Judicial 

Committee in 14 m. i, a. 465 3 to the extent 

1 ij^khee^ant ^rrJokj B ^ ^ 

2 iJcViVf' I*-A* 465 : 2 ®uther 664 : 8 Sar. 62 
(P.C.), Knsto Kinkar v. Rajah Burrodaoaunt. 
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indicated at p. 492 where Sir James Colvile 
in delivering the judgment of the Board ob¬ 
served : 

“If the question were res integra, their Lordships 
would incline to the view taken by the Judges of the 
High Court in the present case, viz., that the execu¬ 
tion ought to proceed on a decree, of which the 
mandatory part expressly 'declares the right sought 
to be enforced. Considering, however, that, for the 
reasons already given, the question is not of much 
practical importance, their Lordships will not express 
dissent from the rulings of the Madras Court, and 
of the Full Bench of the Bengal Court, further than 
by saying, that there may be cases in which the 
appellate Court, particularly on special appeal, might 
see good reasons to limit its decision to a simple dis¬ 
missal of the appeal, and to abstain from confirming 
a decree erroneous or questionable, yet, not open to 
examination by reason of the special limited nature 
of the appeal*’. 

It is to be observed that the case in 16 W. R. 
l 1 was decided under the old Code of Civil 
Procedure aud related to a question of execu¬ 
tion. We are governed by the present Code of 
Civil Procedure, and it is distinctly provided 
in o. 41, R. 5 (l) that an appeal shall not 
oi>erate as, a stay of proceeding in a decree or 
order appealed from except so far as the ap¬ 
pellate Court may order, nor shall execution 
of a decree be stayed by reason only of an 
appeal having been preferred from the decree, 
but the appellate Court may for sufficient 
cause order stay of execution of such a decree. 
It is clear, therefore, that the operation of the 
original decree passed by the District Judge 
was not suspended in this case by the mere 
presentation of an appeal to this Court, nor 
was its operation interrupted, as the appeal 
was finally dismissed, except for a few 
mouths perhaps before the review was al¬ 
lowed. See in this connexion the case in 46 
I. A,J> 2 3 relied upon by Mr. Baldeo Sahay. 
In toat case the sale of a patni taluk for 
arrears of rent was set aside on 24th August 
1905 and the judgment was affirmed in appeal 
on 3rd August 1906. The purchaser who was 
a party to these proceedings sued the zamin- 
dar on 14th September 1908, to recover so 
much of the purchase money as had been 
paid over to him. The purchaser had conti- 
nued in possession till 28 th August 1906. It 
will bo noticed that the suit was instituted 
within three years of the date of the appellate 
order but beyond three years of the date of 
the first Court's decision. Their Lordships 
held that time began to run from 24th August 
1905 . Sir Lawrence Jenkins, who delivered 
the judgment of the board, thus disposed of 
tho principal question which depended upon 
the application of Art. 97, Limitation Act: 

"The period of limitation prescribed by Art. 97 is 
three years, and the ti me from which the perio d 

3. ('18) 5 A. I. RT918 P. C. 151 : 46 Cal. 670 : 46 
I. A. 52 : 50 I. C. 444 (P. C.), Juscurn Bold v. 
Pirtbichand Lai. 


begins to run is the date of the failure of considers, 
tion. The suit was instituted on 14th September 
1908, and it is alleged in the plaint that the cause 
of action arose 'on 3rd August 1906, the date of the 
appellate decree in connexion with Suit No. 248 of 
1904, and subsequently 28th August, the date of 
decree in the three suits, Nos. 262, 273 and 277 of 
1904’. These are the decrees already mentioned, 
aud the case here made is that it was the reversal 
of the sale that was the cause of action. But by the 
decision in the first suit, No. 248 of 1904, the sale 
was reversed in its entirety and for all purposes ir¬ 
respective of the decrees in the three later suits, so 
that if the reversal of the sale is the cause of action 
the only question is whether time began to run as 
the plaint alleges from 3rd August 1906, the date of 
the appellate decree, or, as the defendant-respon¬ 
dent contends, from 24th August 1905, the date of 
the original decree in Suit No. 248 of 1904. Both 
Courts have held that the failure of consideration 
was at the date of the first Court’s decree. Their 
Lordships feel no doubt that as between these two 
decrees’this is the correct view, for whatever may 
be the theory under other systems of law, under the 
Indian law and procedure an original decree is not 
suspended by presentation of an appeal nor is its 
operation interrupted where the decree on appeal is 
one of dismissal.” 

In my opinion, this case completely answers 
the contention raised by Mr. P. R. Das, and 
I must hold that the removal of the mahant, 
not only decreed by the District Judge but 
actually carried out by removing Mahant 
Mahabir Das and putting Ram Pratap Das 
in possession, was not interrupted and could 
not be interrupted merely by reason of the 
fact that an appeal was pending in the High 
Court which ultimately was dismissed. Mr. 
Das in distinguishing this case relies on some 


other cases which must now be dealt with. 

In 53 ALL. 914,* a case which was decided 
under the revisional jurisdiction by the Acting 
Chief Justice sitting singly, the question which 
arose for decision was the starting point of 
limitation in a suit for refund of the price on 
the ground of failure of consideration. • The 
plaintiff in that case had purchased a decree 
from the defendant which was subsequently 
leclared as void on the ground of fraud. The 
lecision was reversed in appeal but was res¬ 
tored by the High Court in second appeal. 
Phe suit for refund was instituted within three 
years of the decision of the High Court but 
beyond six years of the decision of the trial 
Court. In these circumstances the learned 
Chief Justice held that it was impossible for 
the plaintiff to have brought a suit for the 
■efund of the sale consideration when the suit 
[or setting aside of tho decree which ho had 
purchased had been dismissed by the District 
Judge, and time began to run from the date 
3 f the High Court’s decree which restored the 
first Court's decree, and then referring to the 
;ase in 46 I. A. 52 3 it was stated that the deci¬ 
sion was obviously dis tinguishable because 
rm> 18A7I. R. 1931 All. 651 : 53 All. 914: 133 
I. C. 415, Sabir Husain Khan v. Jan Muhammad. 
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after quoting the observation at p. 50, which 
I have already stated in the earlier part of 
the judgment “the decree of the District Judge 
was one of reversal and not^ismiss&l.” In the 
present case the ultimate decree of the High 
Court was a decree of affirmance. 56 Mad. 051.° 
In that case the plaintiff was seeking to enforce 
a foreign judgment given in Bikaner. The 
decree of the first Court in Bikaner was ap¬ 
pealed from but the appeal was dismissed by 
the appellate Court. The plaintiff’s suit was 
within three years of the date of the decree of 
the appellate Court but it was beyond three 
years of the date of the decree of the first 
Court. The learned Chief Justice observed at 
page 053: 

“What has got to be found is, what is the final 
decree which has been obtained by the plaintiff in 
the suit; and it is quito clear that in order toenforce 
the judgment of a foreign Court that judgment must 
be a final one; and indeed that is conceded by the 
learned counsel for the appellant and the respon¬ 
dent. 0 


As the matter was conceded by the parties, 
this decision is obviously of no weight to 
decide the present question. Mr. Das also 
relied upon a number of cases which decided 
the question which was debatable at one time 
as to whether the period of limitation for an 
application to make a preliminary mortgage 
decree final should run from the date of the 
first Court's decree or from the date when that 
decree was affirmed in appeal. This question 
is now decided by their Lordships of the 
Judicial Committee in 53 I. A. 197,° where Vis- 
count Dunedin in delivering the judgment of 
the Board observed at page 200 : 

“Which date is then to be preferred? Their Lord¬ 
ships agree entirely with what was said by Banerji J. 
in 39 All. 641 5 * 7 ; ‘It seems to me that this rule/ i.e. t 
the rule regulating application for final decrees in 
mortgage aotions, ‘contemplates the passing of only 
ono final decree in a suit for sale upon a mortgage. 
Tho essential condition of the making of a final 
decree is the existence of a preliminary decree wbioh 
has become conclusive between the parties. When au 
appeal has been preferred, it is the decree of tho 
appellate Court which is the final decree in tho 
cause.* *' 


Then their Lordships referred with approv 
to the observations by Tudball J. in 38 AL 
21,® and to the case in 36 ALL. 350.® To tl 
same effect is tbo decision in 58 M. L. J. 207 


5 ; ('a3) 20 A. I. K. 1933 Mud. 611 : 56 Mad. 95 
141 I. C. 853, Baijnath Karnani v. Vallabhac 
Damam. 

6 . (’26) 13 A. I. R. 1926 P. O. 93 : 6 Pat 24 • 

GendanVingh! * lP * ^ JaWad 

7 ; (’ 17) * , 4 A - L R - 1017 All. 163 : 39 All. 641 

(« ?']■« ftjadbar Sin 8 h Kishen Jiwan L 

8 ‘j 16 ' 2AI - R - 1913 All. 336 : 38 All. 21 : 30 I 
494, Madho Ram v. Nihal Singh. 

t C, 14 J \ A# 1914 p - c - : 36 All. 350 • 

10 %m 9 , AMul Mn i'd v - Jawahir Lai. 

1 fia 1’ R 1930 Mad - 353 : 126 I. C. 9 

oharia h J ' 2 ° 7 ’ Venkatarama Roddi v. Dodi 


a decision of a Single Judge, which was relied 
upon by Mr. Das. In my opinion these cases- 
do not-give any assistance to the argument of 
Mr. Das because they decided the question as 
to when the right to apply to make a preli¬ 
minary decree final accrues to the mortgagee 
decree-holder. It is to be noticed that where a 
preliminary mortgage decree is passed such a 
decree is not capable of execution. These 
cases, therefore, iu my opinion, are quite dis- 
tinguishable. Reliance was also placed by 
Mr. Das on the case in 59 r. A. 283. 11 He relied 
on the observation of Sir Dinshah Mulla, who 
delivered the judgment of the board, at p. 26S: 


•‘It is at least intelligible rulo that so long as there 
is any question 6ubjudice between any of tho parties 
those affected shall not be compelled to pursue the so 
often thorny path of execution which, if the final 
result is against them, may lead to no advantage.'* 
But hero tho plaintiffs in the suit did pursue 
tho thorny path of execution and were able to 
realise the fruits of their decree. Further¬ 


more, the question for consideration there arose 
upon the construction of Art. 182, Limitation 
Act, in determining the period for execution of 
a decree where there “lias been an appeal.“ 
This case is of no assistance to Mr. Das. 
Mr. Da9 then relied upon the case iu 16 Pat. 
476. 12 The headnote at p. 477 

“A suit by the succeeding mahant to set asido such 
a compromise embodied in a decree of the Court, and 
for recovery of the math properly brought within 
twelve years of his succession to the math, is not, 
therefore, barred’* 

was relied on, but this headnote is incorrect 
and no passage in the judgment of Madan J. 
bears it out. It is enough to state that the suit 
in that case was instituted within twelve years 
of the date of the alienation. Mr. Das also 
relied upon the case in 60 I. a, 124, 13 but in my 
opinion that case does not help him either. 
At p. 131 occurs the following important pas¬ 
sage in the judgment of Lord Russell of 
Killow ? en : 

“This is a clear statement that a mahant is at 
liberty to dispose of the property of a ipath during 
the period of bis life and that a grant purporting to 
be for a longer period is good to tbo extent of tho 
mahant's life interest. Here again their Lordships 
think that the reference to life is upon tho footing 
that tho mahant continues during his life to hold 
that office. It will bo observed that tho statement is 
in no way confined to tho grant of a lease, but covers 
the case of a purported out and out grant of tho 
property. Whatever the intendod duration of tho 
attempted grant may be, it is good, but good only 
for the limited period indicated. In view of these 
statements by tho Board their Lordships hold that 
in tho present case tho lease and the deed of sale of 


II. (32) 19 A. I. R. 1932 P. C. 1C5 : CO Cal. 1 : 69 
I. A. 288 : 137 I.O. 529 (P.O.), Nagendra Nath Dey 
v. Surcsh Chandra Dey. 

h R - 1937 Pat - 610 : 13 Pat- 476 : 
v ’ Bamdhan Puri v. Parbati Kuar. 

13. (38) 20 A.I.R. 1983 P. C. 76 : 12 Pat. 251 : CO 
I. A. 124 : 142 I.C. 214 (P.O.), Ram Ckaran Das v. 
Naurangi Lai. 
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13th February 1911, were good and effective so long 
as Rampat Das continued to be mahant, and that 
therefore adverse possession only commenced when 
he died.” 

Applying this statement of the law to the 
facts of the present case, the deed of sale of 
7th November 1917 was good and effective so 
long as Mahant Mahabir Das continued to be 
the mahant and therefore adverse possession 
commenced when he was removed from the 
office. Mr. Das attempted to draw* an analogy 
from the well-known case in 48 I. a. 302 14 
where it was held that a lessee from a 
mahant has not adverse possession under 
Art. 144 of the schedule to the Limitation Act 
until the death of the head who granted the 
lease, and that if the lessee's possession is 
consented to by the succeeding head, that 
consent can be referable only to a new 


with that finding. The most serious question 
which was argued on behalf of the appellant 
was that there was no necessity whatsoever 
in law to justify this alienation. It was 
argued that no mahant has power to spend so 
much money in order to construct a temple 
in which the idols should be housed if the 
expense could not be met from the income of 
the asthal properties and that in the present 
case the idols may well have been allowed to 
continue to live in their old abode which was 
given to them by the founder in 1906 or 1907, 
and that there was no justification in law to 
sell 37 big has odd of land along with other 
alienations (which are the subject of other 
appeals) with the result that the income of 
the asthal properties has now been reduced 
by one half. 


tenancy created by him, and there is no 
adverse possession until his death. It was 
argued by Mr. Das that the possession of the 
vendee in the present case could not be ad¬ 
verse till the death (or removal) of Mahabir 
Das who had executed the kebala and that 
as the succeeding mahant did not take any 
steps to have the sale deed set aside it must 
be assumed in law that he consented to the 
possession of the vendee till he died and, 
therefore, possession became adverse to the 
plaintiff from the time when he succeeded to 
the gaddi. This contention, in my opinion, 
is unsound. The possession of the vendee in 
the present case became adverse from the 
date when Mahant Mahabir Das was removed 
from his office. The fact that Ram Pratap 
Das did not take any steps to recover posses¬ 
sion from the vendee will not interrupt the 
adverse possession which had begun from 8th 
June 1922— the case of a lease is different. 

For these reasons I am of opinion that the 
suit of the plaintiff was barred by limitation 
and the learned Subordinate Judge was in 
error in taking a contrary view. In dealing 
with this question, I have assumed that the 
transfer in favour of the defendant was in¬ 
valid. As the question has been argued at 
length I proceed to consider the question as 
to whether the sale of the properties in dispute 
was justified by legal necessity. Learned 
counsel for the appellant was not able to con¬ 
tend that the consideration for the sale deed 
was fictitious. He placed before us all the 
handnotes beginning from October 1915 up to 
December 1916 and the last handnote of 
February 1917, which have been recited in the 
sale deed. The learned Subordinate Judge has 
held that the sale deed was for consideration, 
and having perused the evidence I agree 

14. (’22) 9 A."i7R7l922 P. C. 123 : 44 Mad. 831 | 
48 I. A. 302 : 65 I. C. 161 (P. C.), Vidya Varuthi 
Thirtha v. Balusami Ayyar. 


It should be observed at once that the case 
which was sought to be made out by the 
plaintiff in the Court below was (l) that the 
temple was built by Gopal Das and not by 
Mahant Mahabir Das, and (2) that the money 
which was taken on the handnotes, subse- 
quently converted into the sale deed in question, 
was not spent for constructing the temple but 
was used for immoral purposes of the mahant. 
This attack on the sale deed and on the hand- 
notes has been given up by learned counsel 
for the appellant, but, in my opinion, the 
attack which was made in the trial Court 
upon these transactions has an important 
bearing upon the question for decision be¬ 
cause it is obvious that the construction of 
this temple was considered necessary for the 
idols. The evidence of the plaintiff’s witnesses 
discloses that Mahant Sundar Das had ac¬ 
quired 27 bighas of land for this asthal and 
Mahant Gopal Das acquired 56 or 57 bighas 
(see for instance the evidence of P. W. 1 at 
p. 7). The evidence on both sides appears to 
be agreed on this. It is also clear from the 
evidence that Mahant Gopal Das or Mahant 
Ram Das invested the surplus income by 
granting loans to other persons which were 
realized by Mahant Mahabir Das. In October 
1917 Mahant Mahabir Das took a kebala of 
25 bighas and 10 kathas of land from Gujan 
Singh. The consideration was the adjustment 
of the old dues of Rs. 1,373-4-0 advanced by 
the previous Mahant Ram Das and a further 
sum of Rs. 539-12-0 to be paid by Mahant 
Mahabir Das himself (see exhibit y at p. 11 
part III). On 20th October 1911 Mahant Ma¬ 
habir Das purchased 12 bighas and 10 kathas 
of land for a sum of Rs. 1,498. Out of the con¬ 
sideration Rs. 1,075 was set off towards the 
previous dues by the vendor to Mahant l.am 
Das on a handnote. Rs. 383 - 8-0 was left in deposit 
with Mahant Mahabir Das to be paid to the 
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creditor of the vendor and Rs. 39-8-0 was paid 
in cash (see exhibit D (5) at p. 2, rart III of 
the paper-book in First Appeal No. 142 of 
1941). It is, therefore, established that Mabant 
Mahabir Das increased the assets of the asthal 
properties by about 33 bighas. This shows 
that Mahant Mahabir Dos was careful in 
looking after the interest of the astha). He 
could easily have spent the money due from 
these borrowers on purposes not strictly bene¬ 
ficial to the estate. Now, if in these circum¬ 
stances he constructed a temple by transferring 
the very lands, which came to the deities from 
the income of the asthal properties which had 
been invested by the previous mahants it 
is impossible to say that this transaction was 
not justified. The learned Subordinate Judge 
has pointed out that the asthal which had a 
very humble beginning in 1906 or 1907 was 
by the time Mabant Mahabir Das came 
to occupy the gaddi known -as a respect¬ 
able institution and had about 80 to 90 
bighas of land appertaining to it, that every- 
body approved when a large sum of Rs. 2,000 
was spent on the sradh of Mabant Ram Das 
and, therefore, it was only in the fitness of 
things that Mahabir Das began the construc¬ 
tion of a good temple and ‘jhula ghar* for 
the images. I agree with this view. 

But it is argued by Mr. Das as a strict pro¬ 
position of law that the mabant of an endow¬ 
ment cannot transfer debuttar property for 
purposes which are only profitable or bene¬ 
ficial to the estate in the absence of circum¬ 
stances necessitating the transfer for the sole 
purposo of protection or preservation of the 
estate from sequestration or extinction. He 
relied upon a number of cases in support of 
the proposition of which 34 c. W. N. 195 16 ig 
the type and in which all the previous cases 
relied upon before us by Mr. Das have been 
considered by the Calcutta High Court. The 
proposition of law so stated in the abstract 
cannot be questioned, but the law has to be 

applied to the varying circumstances of each 
case. 


In the present case upon the view whicfc 
have taken the mahant has not transferr 
any properties of the asthal but he has 
J? utilised the surplus income of the astt 

2V i9d ll ? 1 lcnt 0ut t0 Growers w 
pa.d him back by transferring to the ests 

aa much as 25 bighas in October I9u ai 

about 12 bighas six years before. It will 

remembered that the deed of sale in questi. 

•n this appeal -was executed in November 19 ' 

U cannot be denied that the construction of 

temple is a meritorious act and was high 

qPP£g vgd of by the people of the locality ai 

x fi PJVii V M S c< £ 612:1261 - c - 27< 

V. W. N. 185, Manohar Das v. Tarini Cliarar 


has resulted in better housing of the idols. 
There is evidence that the previous kuchha 
house in which the idols had been housed was 
damaged and used to be damaged at the time 
of the floods. If in these circumstances Mahant 
Mahabir Das decided to construct a pucca 
temple and to provide a cement singhasan 
for the deities by utilising the income of the 
asthal—though he received it in the form of 
land from the debtors—he was quite justified. 

Mr. Baldeo Sahay sought to argue that it 
should be held that the properties transferred 
were not the properties of the asthal but were 
the private properties of the mahant. But 
having perused the evidence I am unable to 
agree with this contention and agree with the 
finding of the learned Subordinate Judge. The 
evidence of both sides is unanimous that all 
the acquisitions were treated by the various 
mahants as the properties of the asthal even 
though it is true that no formal deed of dedi¬ 
cation or acquisition in favour of the deities 
has been produced. But it must be remember¬ 
ed that the founder was a religious mendi¬ 
cant of the Ramanuji Baisbnab sect. He 
was a devout sadhu and it is not to be expect¬ 
ed that he would be acquiring any property 
for himself. Moreover, the recitals in the vari¬ 
ous bandnotes and the documents executed in 
favour of the various mahants or by Mahant 
Mahabir Das all describe that the mahant 
was a gadinashin of the asthal. Mr. Baldeo 
Sahay relied upon the deed of endowment by 
Mahant Mahabir Das in favour of Thakur 
Sri Earn Janki of 14th January 1919 (Ex. D-l) 
by which he dedicated c bighas 19 kathas 17 
dhurs and 2 annas and 14 dams of village 
Barhi to the deities. He also dedicated on 1st 
September 1919, fifteen bighas of land to the 
idols of the dependant math. These transac¬ 
tions, however, do not appear to bo above 
board. The latter transaction obviously was 
entered into in order to provide for Mt. Alklii, 
and as to the former transaction there appears 
to be no need for dedicating a small property 
in that year to* the deities. There is consider, 
able force in the argument of Mr. Das that 
that these transactions were entered into in 
order to protect the transferee, who is the de¬ 
fendant in the present action. 

Mr. Baldeo Sahay also relied upon the 
entries in the survey record of rights where 
the deities are recorded as the owner only of 
the land upon which the temple stands, and 
regaling the other properties the name of 
the mahant is entered. But this is the usual 
way in whioh such entries are made and no 
presumption can bo drawn from the mere 
fact that the name of the mahant has been 
entered as being in possession and not the 
deities. Moreover in several entries in Regis- 
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ter D, I find that the name of the mahant is 
entered along with the deities, for instance, 
Ex. 7, p. 49 regarding village Barhi, Ex. 7 (b), 
p. 50 regarding estate Sital Singh, Ex. 7 (c) 
regarding another tauzi of village Barhi. For 
these reasons I am of opinion that it has been 
established that the properties belong to the 
deities or the asthal and were not the personal 
properties of any of the mahants far less of 
Mahant Mahabir Das. The result is that I 
would dismiss this appeal with costs. 

Beeyor J. — I agree. Even if the High 
Court’s judgment of 8th January 192G is treat- 
ed as restoring Mahabir Das, who had been 
removed in October 1922, the order of 30th 
June 1926 granting a review had, in my opi¬ 
nion, the effect of reversing the restoration of 
Mahabir and restoring his removal. Even if 
limitation is taken as running from 20th June 
192G the present suit is barred by limitation. 

R.K. Appeal dismissed. 
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Chatterji and Shearer JJ. 

Chanderdip Mahton and others 
Petitioners 
v. 

Emperor. 

Criminal Revn. No. 558 of 1944, Decided on 9th 
November 1944, against order of Addl. Dist. Magis¬ 
trate, Chapra, D/- 8th April 1944. 

Criminal P. C. (1898), Ss. 133, 137, 537, 529 (f) 
— Conditional order by Sub-divisional Magis¬ 
trate—Case subsequently transferred to Second 
Class Magistrate — Order of transfer is merely 
irregular—Irregularity is cured by Ss. 529(f) and 
537—Final order by Second Class Magistrate— 
Order is not without jurisdiction. 

Where a Sub-divisional Magistrate makes a con¬ 
ditional order requiring the person against whom it 
is made to appear before himself, he should, strictly 
speaking, dispose of the case himself. If, after the 
person appears before him, the Sub-divisional Magis¬ 
trate transfers the case for disposal to another 
Magistrate of the second class, he will not be acting 
in strict accordance with the provisions of Ss. 133 
and 137. But if the Sub-divisional Magistrate does 
so transfer the case, he does not act without juris¬ 
diction and all the subsequent proceedings are not 
rendered void. If the Sub-divisional Magistrate, in¬ 
stead of transferring the case by the conditional 
order itself, transfers it subsequently after the per¬ 
son against whom the order is made appears and 
shows cause before him, he is merely exercising the 
power of transfer conferred by S. 133 (1) in an irre¬ 
gular manner but is not without jurisdiction. It will 
be at most a mere irregularity in procedure which is 
cured by Ss. 529 (f) and 537. [P 335 C 1, 2] 

Hence though a Magistrate of the second class is 
not competent to make a conditional order under 
S. 133, he may pass the final order under S. 137, if 
the case is transferred to him by the Magistrate 
making the conditional order. The jurisdiction of 
the Magistrate of the second class to pass the final 
order is derived from S. 133 and not from the con¬ 
ditional order which, in effect, does no more than 


A. I. R. 

transfer the case to him. His jurisdiction to pass the 
final order remains the same, whether the case is 
transferred to him by the conditional order itself or 
at a later stage: (’22) 9 A. I. R. 1922 Pat. 586, Rel 
on; ('27) 14 A. I. R. 1927 Pat. 265, Foil.; ('29)16 
A.I.R. 1929 Cal. 813; (’37)24 A.I.R. 1937 Lah. 676- 
(’38) 25 A. I. R. 1938 Lah. 323 and (’43) 30 A. I. R. 
1943 Pat, 115, Disting. [P 336 C 2) 

J aleshwar Prasad — for Petitioners. 

Gopal Prasad — for the Crown. 

Chatterji J. — This is an application in 
revision against $n order made under S. 137, 
Criminal P. C., by a Second Class Magistrate 
making absolute a conditional order passed 
under S. 133 of the Code. On an application 
filed by the opposite party on 30th September 
1942 before the Sub-divisional Officer of Chapra, 
he passed a conditional order under S. 133 on 
30th October 1942 and issued a notice calling 
upon the petitioners to show cause why they 
should not remove their bamboo clumps from 
plot No. 78 said to be a village rasta in village 
Fursatpur. The petitioners did not appear 
and show cause on the date fixed and the 
Sub-divisional Officer made the order absolute. 
Subsequently, the petitioners appeared and 
showed cause, and thereupon the Sub-divi- 
sional Officer by his order dated 17th February 
1942 discharged his previous order under S. 133, 
stating that it was '‘not a case of very recent 
obstruction and no action was necessary.” 
This later order, however, was set aside 
by this Court in revision and the case was 
remanded to the Sub-divisional Officer. After 
remand the Sub-divisional Officer transferred 
the case for disposal to a Sub-deputy Magistrate 
with second class power. The Sub-deputy Magis¬ 
trate, after taking evidence and hearing the 
parties made the conditional order absolute 
by his order dated 14th March 1944 whereby 
the petitioners were directed to remove the 
bamboo clumps from the public rasta within 
one month. Against this order tho present 
application is directed. This case at first came 
up for hearing before Sinha J. who referred 
it to a Division Bench. Two points have been 
urged by Mr. Jaleshwar Prasad on behalf of 
the petitioners. The first is that the Sub¬ 
deputy Magistrate had no jurisdiction to pass 
the final order complained of. The argument 
is twofold; in the first place, it is said that 
the Sub-divisional Officer, after having issued 
notice under S. 133 calling upon the petitioners 
to appear before him and show cause, had no 
jurisdiction at a later stage to transfer the- 
case for disposal to some other Magistrate. In 
the second place, it is said that the Sub-deputy 
Magistrate with second class power had no juris¬ 
diction to hear any case under S. 133. I fie 
first part of this argument is sought to oe 
based on the provisions of SS. 133 and 137. 
The relevant provision of S. 133 is as follows. 
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“Such Magistrate may make a conditional order 
requiring the person causing such obstruction ... to 
appear before himself or some other Magistrate of 
the first or second class, at a time and place to be 
fixed by the order, and move to have the order set 
aside or modified in the manner hereinafter provided.” 

Section 137 is in these words: 

(1) “If he appears and shows cause against the 
order, the Magistrate shall take evidence in the 
matter as in a summons-case. 

(*2) If the Magistrate is satisfied that the order is 
not reasonale and proper, no further proceedings 
shall be taken in the case. 

(3) If tho Magistrate is not so satisfied, the order 
shall be made absolute.” 

The wording of S. 137 suggests that the 
evidence should be taken and the final order 
' should be passed by the Magistrate boforo 
whom the ]*rson against whom the conditional 
order under s. 133 is made is required by the 
.order to appear and show cause. Where, 
therefore, a Sub-divisional Magistrate makes a 
conditional order requiring tho person against 
whom it is made to appear before himself, he 
should, strictly speaking, dispose of the case 
himself. If, after the person appears before 
him, the Sub-divisional Magistrate transfers 
the case for disposal to another Magistrate 
of the first or second class, he will not be 
acting in strict accordance with tbe provisions 
of Ss. 133 and 137. But if the Sub-divisional 
Magistrate does so transfer the case, can it be 
said that he acts without jurisdiction so that 
all the subsequent proceedings will be ren¬ 
dered void ? 

Tho power conferred by s. 133 (l) on a 
Sub-divisional Magistrate to make a condi. 
tional order requiring the person against whom 
it is made to appear and show cause before 
another Magistrate of the first or second class 
is, in substance, a power to transfer the case 
to such other Magistrate for disposal. If the 
Sub-divisional Magistrate, instead of thus 
transferring the case by the conditional order 
itself, transfers it subsequently after the person 
against whom the order is made appears and 
shows cause before him, all that can be said 
is that he is exercising the power of transfer 
conferred by the section in an irregular man- 
n ® r - ,^ ant °* jurisdiction must be distingui- 
shed from irregular exercise of jurisdiction. If 
the Sub-divisional Magistrate, instead of trans¬ 
ferring the case at the initial stage, transfers 
it at a later stage when he has still seisin of 
the case, how is his jurisdiction affected? To 
hold that his power to transfer is lost the 
moment he issues the conditional order-requir¬ 
ing the person against whom it is made to 
appear and show cause before himself would 

toghly technical. If he transfers the case at 
a Lateratage, it will be at most a mere irre. 
guiarity in procedure which is oured by s. 537 


of the Code. In the present ease there is 
nothing to suggest that the irregularity com¬ 
plained of has in fact occasioned a failure of! 
justice. Tho irregularity is also cured by : 
S. 5*29 (f) of the Code which is to the effect that' 
if any Magistrate, not empowered by law “to 
transfer case under S. 192,'* erroneously in good 
faith does transfer a case, “bis proceedings 
shall not be set aside merely on the ground of 
his not being so empowered ” Section 192 (1) 
runs as follows: 


"Any Chief Presidency Magistrate, District Magis¬ 
trate or Sub-divisional Magistrate may transfer any 
case, of which he has taken cognizance, for inquiry 
or trial, to any Magistrate subordinate to him.” 

Section 192 occurs in Part 6 which is headed 
“Proceedings in Prosecutions.” Section 133 oc¬ 
curs in Part 4 which i9 headed “Prevention of Of- 
fences.”SectionsilOand 145 also occur in part 4. 
It has been held by this Court that S. 192 ap¬ 
plies to proceedings under Ss. no and 145. In 
1 Pat. 621 1 Coufcts J. with whom Mullick J. 
agreed, said: 

“Section 192 deals with the transfer of cases. A 
proceeding under S. 110 is undoubtedly a case 
although the section does not deal with particular 
offences and the cognizance that is there taken is not 
cognizance of an oflence but cognizance of a case. To 
say that S. 192 does not apply to proceedings under 
S. 110, is taking a very narrow view of the section 
which in my view is not authorized by the wording 
of that section. It has been held that S. 192 applies 
to proceedings under S. 145 aud there is no reason 
why it, should not also apply to proceedings under 
S. 110.” 

I see no reason to doubt the correctness of 
theBe observations, and I think, for the same 
reason, a proceeding under s. 133 may be said 
to be a case coming within the purview of 
S. 192. Now Part 4 of sch. 3 to the Code which 
specifies the “ordinary powers” of a Sub-divi. 
sional Magistrate shows that ho has the 
power to transfer cases to a subordinate Magis¬ 
trate, s. 192.” If, therefore S. 192 applies to a 
proceeding under 9. 133, the Sub-divisional 
Magistrate has power to transfer such pro- 
ceeding to a Subordinate Magistrate. But, 
by a reason of tbe particular provision of 
S. 133 which I have quoted above, the power 
of the Sub-divisional Magistrate to transfer a 
proceeding under this section may be assumed 
to be limited to this extent that he can trans¬ 
fer only by the conditional order itself. Where, 
therefore, he transfers such proceeding at a 
later stage, the case is covered by S.°629 (f) 
of the Code, and the irregularity is oured by 
this section. 


xxenance iias been placed by Mr. Jaleshwar 
Prasad on the cases in 57 cal. 666, 3 a. x. r. 

\ ( ' 22 > 9 1922 Pat. 686 : 1 Pat. 62X : 71 

,?o Q ! 9 ’ Hlrailaad °jha v. Emperor. 

R - 1929 Cal - 813 : 5 ? Cal. 666 • 
124 I. 0. 491, Masaddar Ali v. Isamulla. 
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1937 Lah. 67G 3 and A. I. R. 1933 Lah. 323. 4 In 
the Calcutta case it was held by Pearson and 
Patterson JJ., that a Magistrate initiating a 
proceeding under S. 133 has no jurisdiction to 
make over the enquiry as to the existence of a 
public right under S. 139A to his subordinate. 
There the conditional order was passed by 
the Additional District Magistrate and the 
party against whom the order was made ap¬ 
peared before him and denied the existence 
of a public path. He then made over the case 
to a Subordinate Magistrate for enquiry and 
report as to the existence of a public path. 
The Magistrate submitted a report after en¬ 
quiry. Relying upon that report, the Additional 
District Magistrate passed an order declaring 
that it was a public path. This order was set 
aside by the High Court. It was not a case 
which was transferred for disposal to another 
Magistrate. This decision, therefore, is not 
in point. In A. I. R. 1937 Lah. 67G 3 Blacker J., 
sitting alone, held that the Magistrate men- 
tioned in s. 139A must be the Magistrate be¬ 
fore whom a person is ordered to appear under 
the last sentence of S. 133 (a). The actual 
ground of decision, however, was that the 
Magistrate did not take proceedings under 
S. 139A before making the final order under 
S. 137. The final order under S. 137 was ac¬ 
cordingly set aside. It was also contended on 
behalf of the petitioner that the Magistrate 
who passed the final order was a Magistrate 
of the second class and had, therefore, no 
power to make an enquiry under S. 139A. 
This contention was overruled, because it was 
before that Magistrate that the party was re¬ 
quired by the conditional order under S. 133 
to appear. This decision, therefore, is not 
quite in point. 

In A. I. R. 1933 Lah. S23 4 which was also 
decided by Blacker J., sitting alone, it was 
held that where a Magistrate makes a condi¬ 
tional order under S. 133 requiring the person 
against whom it is made to appear before 
himself and the person appears before him 
and shows cause, the Magistrate must pro¬ 
ceed with the case himself and he has no 
power to send it at that stage for disposal to 
another Magistrate. But there is hardly any 
discussion on the point. 

On the other hand, it has been held by 
this Court in 6 Pat. 428 5 decided by Jwala 
Prosad J., sitting alone, that where a Magis¬ 
trate makes a conditional order requiring the 
person against whom it is made to appear 

3. (’37) 24 A. I. R. 1937 Lah. 676 : 171 I. C. 279, 
Ata Mohammad v. Abdul Rahman. 

4. (’38) 25 A. I. R. 1938 Lah. 323 : 175 L C. 517, 
Umrao Singh v. Kanwar Lai. 

5. (’27) 14 A.I.R. 1927 Pat. 2G5 : 6 Pat. 428 : 105 
I. C. 238, Jagroshan Bharthi v. Madan Pande. 


before himself, he may subsequently transfer 
the case for disposal to another Magistrate. 
This case was followed by a Division Bench 
of this Court in 21 Pat. 759° decided by 
Manohar Lall J. and myself. This latter deci¬ 
sion, however, is not in point, because there 
the enquiry under S. 139A was made by the 
Magistrate who passed the conditional order 
under S. 133. As at present advised, I see no 
reason to doubt the correctness of the deci¬ 
sion in 6 Pat. 428. 6 

The next question is whether the Sub- 
Deputy Magistrate with second class powers 
to whom the case was transferred, had juris¬ 
diction to deal with it. Our attention has 
been drawn to part 2 , Sch. 3, Criminal P. C., 
which specifies the “ordinary powers of a 
Magistrate of the second class.” In this part 2 
there is no reference at all to S. 133, though 
part 3 of the same schedule, which specifies 
the “ordinary powers of a Magistrate of the 
first class,” specifically includes “power to 
make orders as to local nuisances, S. 133”: 
item (6a). Section 133 itself shows that the 
conditional order contemplated by it can be 
made only by a District Magistrate or a Sub- 
Divisional Magistrate or a Magistrate of the 
first class. An order under S. 133, therefore, 
cannot be made by a Magistrate of the second 
class. Section 133, however, provides that the 
conditional order may be passed requiring 
the person against whom jt is made to appear 
before “some other Magistrate of the first or 
second class”: and according to S. 137 such 
other Magistrate may pass the final order. 
It is, therefore, clear that though a Magis¬ 
trate of the second class is not competent to 
make a conditional order under S. 133, he 
may pass the final order under S. 137 if the 
case is transferred to him by the Magistrate 
making the conditional order. The jurisdic¬ 
tion of the Magistrate of the second class to 
pass the final order is derived from S. 133 and 
not from the conditional order which, in effect, 
does no more than transfer the case to him. 
His jurisdiction to pass the final order re¬ 
mains the same, whether the case is trans¬ 
ferred to him by the conditional order itsell 


it a later stage. 

?or the aforesaid reasons, it cannot be said 
t the final order passed in the present 
, by the Sub-Deputy Magistrate is with- 
jurisdiction. The first point raised by 
Jaleshwar Prasad, therefore, fails, ibo 
jnd point urged by Mr. Jaleshwar Prasad 
hat .there has been no recent encroachment 
the planting of the bamboo c lum Pf *? 
stion, because in the survey record which 
3 published many years ago a mango J ret 

^3) 30 A.I.R. 1943 Pat. 115: 21 Fat- ''<>» : 205 
C 302, Jagdish Singh v. Baijnath Singh. 
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and a bamboo clump were shown in the re¬ 
marks column against the plot 78 as being in 
possession of the petitioners. But admittedly 
the mango tree and the old bamboo clump 
are no longer in existence. On the evidence, 
the Magistrate has found that the two bamboo 
clumps now in existence were recently planted. 
On this finding it cannot be said that there 
has been no recent encroachment. Both the 
contentions raised by the petitioners fail, and 
the application must be dismissed. 

Shearer J.—I agree. A Magistrate of the 
Second Class has no more power to take 
cognizance of the existence of a public nuisance 
than he has power to take cognizance of an 
oftence. But, once cognizance has been taken 
by a Sub.divisional Magistrate and the Sub- 
divisional Magistrate transfers the case to 
him, the Magistrate of the Second Class has 
jurisdiction to try the matter and determine 
whether an order for the removal of the 
nuisance should or should not be made. That 
jurisdiction, that is, jurisdiction over the sub¬ 
ject-matter, is conferred, as my learned bro¬ 
ther has pointed out, by the Code itself. The 
preliminary notice which is issued merely 
serves to bring the defendant before the Court 
and gives it jurisdiction over his person. The 
petitioner, in response to the notice which 
was issued on him appeared in the Court of 
the Sub.divisional Magistrate and, as a result 
of the order transferring the case, he also 
appeared in the Court of the Second Class 
Magistrate and contested the matter. The 
action of the Sub.divisional Magistrate in 
transferring the case at a subsequent, instead 
of at a prior stage of the proceeding, is a 
mere irregularity and obviously cannot de- 
pnve the Second Class Magistrate of his 
statutory jurisdiction. The petitioner was in 
no way prejudiced by the irregularity and at 

toit ma 11 oceurred he took objection 


R.K. 


Application dismissed. 

A. I. R. ( 82 ) 1948 Patna 387 

Fazl Ali C. J. and Imam J. 

Hanuman Bhagat — Appellant 

v. 

Bimola Prasad Chatterji and others - 

sSB'i 


Held that a preliminary decree for partition should 
be passed: 24 Cal. 575 (F.B.) and 37 Cal. 918 (P.C.), 
Itcl. on ; 5 Cal. 902 and 9 Cal. 419, Ref. 

[P 337 C 2 ; P 388 C 1] 
L. K. Jha, R. K. Choudhury and Syed Akbar 
Hussain — for Appellant. 

B. N. Milter, A. H. Fakhruddin and Narottam 
Chatter ji — for Respondents. 

Fazl Ali C. J.—This is an appeal against, 
the decision of the Subordinate Judge of] 
Darbhanga, dismissing the plaintiff’s suit for 
partition. The plaintiffs are admittedly eight 
annas proprietors of about 19 villages, and 
the defendants are proprietors of the remain¬ 
ing eight annas in those villages. It appears 
that a mukarrari lease was granted in respect 
of these 19 villages many years ago, and at. 
present the plaintiffs have acquired a 12 annas 
interest in the mukarrari, and Mr. Manners, 
the proprietor of Mesina Concern, has ac- 
quired a four annas interest in the mukarrari. 
Mr. Manners was impleaded as defendant 
third party in the suit, and he supported the 
plaintiffs’ claim for partition. The learned 
Subordinate Judge has refused partition, but 
the reasons which he has given for the refusal 
cannot in my opinion be supported in law. 
The learned advocate for the appellant relied 
in the course of his argument upon 5 cal. 902 , 1 
9 Cal. 419, 3 24 cal. 575 s and 37 I. A. 198. 4 The 
facts of those cases are different from those 
of the present case, but some of the observa¬ 
tions which were made in 24 Cal. 575 s by 
Banerjee J. might be usefully quoted. The 
learned Judge in dealing with the question as 
to whether the proprietor of an entire estate 
can claim partition against the patnidar of a 
six annas interest pointed out : 

. "*4? a . 8 ®? e , r ? 1 rul ®’ evor y i oint owner of property 
shouM held entitled to obtain partition, or in 
other words to be placed in a position to enjoy his 
own right separately and without interruption or 

interference by his oosharer.It is against 

lf n . ot ® lso . “gainst good morals, as tho 

holdathhT» inT 4 ll ’ t ?.° 0mpo1 i° int owners to 
* th ""* ,n ““pon, -since it could not fail to 
occasion strife and disagreement among them' . . . 

J-jf, “ ot s “88°stod that tho property sought to be 
divided in this case is either impartible, or is from 
iU nature such that tho partition asked for will im- 

? n 7 of the “hares into which iUs 

£™l^- ded ;, Nor ? 11 ® ug8estcd th “t the applicant 
for partition has only a limited interest, and that a 

St eS“ t .» mfltanC ® Wi " DOt ** of aQ y 

In 37 I a. 193,* the Privy Council affirmed 
the view taken in this case and held that the 
propnetora of a mukarrari interest were en- 
titled to partition as against the o wnere 0 f a 

fo’ishnaS. 902 ’ Iahw7 ™under Du “ Ram 

nSSSS’ 419 ’ Aioodbja Persad v ’ Collootor of 

B) - “ Nath - 

4 t Ii°U 7 ®, 1 ® : 37 *• A. 198:7 I.C. 549 (p 0 ) 
Lala Bhagwat Sahai v. Bepin Bohori Mitter. ) * 
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share in the zemindary interest therein. In 
my opinion, therefore, the order of the learn- 
ed Subordinate Judge cannot be supported in 
law and I would allow this appeal, reverse his 
judgment, and direct that a preliminary 
decree for partition may be passed. The ap¬ 
pellant is entitled to his costs in this Court 
and in the Court below. 

Imam J — I agree. 

R.K. Appeal allowed. • 

A. I. R. (32) 1945 Patna 338 

Fazl Ali C. J. and Manohar Lall J. 

Commissioner of Income-tax , Bihar and 
Orissa , Patna — Petitioner 

v. 

Raja Sri Sri Ealyarii Pd. Deo Panch - 
kote — Opposite Party. 

Misc. Judicial Case No. 22 of 1944, Decided on 
14th December 1944. 

Income-tax Act (1922), S. 12 (2) — Royalties 
from coal lands — Jama paid on such lands — 
Zemindar is entitled tadeduct. 

The assessce, a zemindar, is entitled to claim a 
deduction on account of the jama paid which can be 
attributed to the coal lands from which the royalties 
included in the assessable income arose in the pre¬ 
vious year : (*30) 17 A. I. R. 1930 P. C. 209, Foil. 

[P 339 C 1] 

S. N. Dutt — for Petitioner. 

Dr. R.B. Pal and J.M. Ohosh— for Opposite Party. 

Manohar Lall J. — This is a reference 
under S. 66 (l), Income-tax Act, 1922 by the 
Appellate Tribunal, Calcutta Bench, asking 
the opinion of this Court upon the following 
question : 

“Whether the proportionate amount of the revenue 
paid from the estate, to which appertain the coal 
lands from which the royalties arose, or a reasonable 
portion of it, ought to have been allowed as a deduc¬ 
tion under S. 12 (2).” 

The assessee, the Raja of Panchkote, is the 
owner of a zemindary for which he is assessed 
to pay an annual jama or Government re¬ 
venue of BS. 54,527. In the previous year 
1940-41 which is the subject of assessment for 
the year 1941-42, the assessee derived an income 
from royalties from the coal fields which he 
had leased out to some lessees. His claim for 
deduction of the jama was disallowed by the 
Income-tax authorities on the ground that 
S. 12 of the Act does not make it a permissible 
deduction. The Income-tax officer took the 
view that at the time when the jama was fixed 
long ago at the time of the Permanent Settle¬ 
ment, there was possibly no trace even of the 
development of these coal fields, and obviously 
this income from coal field could not havrf 
been one of the determining factors in assess¬ 
ing the jama for all times, and as the jama 
fixed by the Government was dependent on 
the income of these estates existing at that 
time, so the deduction claimed is not permis¬ 
sible under S. 12 (2) of the Act. He adds that 


“ this item of expense not having been incur, 
red solely for the purpose of making or earn, 
ing such income was not deductible under 
S. 12 ( 2 ).” The Appellate Assistant Commis- 
sioner substantially came to the same conclu- 
sion. The Appellate Tribunal took the contrary 
view which may be expressed in their own 
words: 


“Most of the income assessed arose out of the re- 
venue-paying Estate No. 19 of Manbhum Collectorate. 
The revenue payable is Its. 54,527. The claim to 
deduct this was disallowed on the ground that S. 12 
of the Act does not make it a permissible deduction 
so that no enquiry was held to apportion it amongst 
the lands out of which the income assessed arose. 
It is submitted that if the whole figure cannot be 
deducted an enquiry should be made as to what is 
the sum deductible. It is argued on the principle laid 
down in 58 Cal. 430 1 at pp. 443-444 that the tax 
is not on the gross income, that the non-agricultural 
income of an estate is the income after deducting the 
revenue. We do not see why the apportionment was 
not made. We, therefore, direct that the propor¬ 
tionate amount of the revenue paid may be deducted 
in computing the income from the non-agricultural 
sources.” 

At the instance of the Commissioner of 
Income-tax, Bihar and Orissa, the question 
stated above has been referred to us. In my 
opinion, it is impossible to take any other view 
than that taken by the Appellate Tribunal. 
The authoritative pronouncement by Lord 
Russell of Killowen, who delivered the judg¬ 
ment of the Board, in the celebrated case in 
57 I. A. 228* is conclusive and binding on us. 


it p. 240 his Lordship observed : 

“Their Lordships were unable to ascertain upon 
vhat footing the appellant had been assessed in 
•espect of the income derived from his zemindary, 
.e., whether on the gross income or after some allow- 
ince had been made in respect of the jama assessed 
md paid upon the lands. Their Lordships are of 
>pinion that, in assessing the appellant to income- 
ax in respect of the income derived from his zem- 
ndary, his income, profits and gains from that 
ource should be computed after making proper 
kllowance in respect of the jama assessed and paid. 

The assessee is sought to be assessed in 
■espect of the non-agricultural income derived' 
rom the coal fields which are situated within 
iis zemindary. The assessee is, therefore, 
intitled to claim a deduction for the jama 
vhich should be ascertained as paid by him 
or the lands in hia zemindary which produced 
urn the royalties, otherwise the tax would not 
>e upon “income, profits and gains" but on 
iis gross receipts. It was argued on behalf of 
he Income-tax Department that it is impos- 
ible to ascertain what would be the jama 
layable for the lands under which the coal 
ields are situated which produced the royalty 
ucome, but it is not within the provmce of 
his Court to advise the parties at this stag 

.3 to .b ut sort of evidence the xjjgMJgg 
" I-Qm 17 A I R 1930 P.O. 209:58 Cal. 430:57 LA- 
l 871 (P. o.), p»bh.t Ch»d» 

Emperor. 
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in order to determine the amount of revenue 
which should be deducted. The learned stand- 
iDg counsel also drew attention to S. 9 (l) (v) 
of the Act where the assessee when he is 
sought to be taxed under the heading 'pro¬ 
perty' is allowed a deduction for the sum paid 
on account of land revenue in respect of the 
property. He argued that no such reference 
is to be found in s 10 or in S. 12. This argu¬ 
ment is wholly inadmissible in view of the 
decision of their Lordships of the Judicial 
Committee. I would, therefore, answer the 
question referred to us in these words: The 
assessee is entitled to claim a deduction on 
account of the jama paid which can be 
attributed to the coal lands from which the 
royalties included in the assessable income 
arose in the previous year. The assessee is 
entitled to the costs of this Court, hearing fee 
Rupees 250. 

Fazl Ali C. J. — I agree. 


superior authority as of a Judge or Collector of 


revenue. 


R.K. 


Bcferencc answered. 
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Chatterji J. 

On difference between 
Manohar Lall and Shearer JJ. 
Rudreshwari Prasad Sinha 

— Appellant 
v. 

Smt. Rani Probhabati and others 

— Respondents. 

Appeal No. 238 of 1940, Decided on 22nd Novem¬ 
ber 1944, from original Order of Sub-Judge, Bhagal- 
pur, D/- 13th July 1940. 8 8 

(a) Tenure — Ghatwali tenure — Kakwara 
ghatwali tenure is not Government but 2 amln- 
dan ghatwali and is liable to sale in execution of 
rent decree (Per Chatterji and Shearer JJ.-, Mono- 
har Lall J. contra). 

Per Chatterji, Manohar Lall and Shearer JJ _ 
When in 1777 Captain James Browne granted a 
aanad to the then ghatwals of Kakwara, their tenure 
became a Government ghatwali tenure. [P 347 C 1 ; 

P ggg q j j 

C ^', and Shearer JJ -i Mahohar Lall J. 
Kakwam ghatwali tenure at present is 
i r er .u ment ghatwali. It is a zamindari ghat- 

£iXefaSw«T nd , ar -° f Khara ^ ur in Bihar and 
therefore is liable to sale in execution of a decree for 

£,w rent an J l 6653 obtaiDed by the zamindar: 
Case law discussed. [P 344 C 2; P 353 C l j 

P 3Q1 q 21 

S3 

# g syja a 

by a subordinate, while addressing his superior. * 

Per Ql. r [P 8560 1] 

"hearer J. — The word “huzur” means 
Presence, the royal presence, the presence of^a 


[P 347 C 2] 

(c) Deed —Construction — Reference to other 
documents if permissible (Per Manohar Lall J .). 

It is not permissible to construe the words and 
effect of one document by the contents of another. 

[P 345 C 1] 

T. P. Act — 

C45) Cbitaley, S. 8 , N. 20. Pt. 34. 

(d) Bengal Land Revenue Assessment Regu¬ 
lation (1 of 1801), S. 14—Failure to claim separa¬ 
tion of estate within time — Effect of (Per Mano¬ 
har Lall J.). 

The failure of a proprietor to apply for separation 
of his estate within the time allowed by S. 14 does 
not raise the pre-sumption that he was not entitled 
to make such an application. It merely deprived 
him of the right to separation as S. 14 left his other 
rights unaffected : (’30) 17 A. I. R. 1930 P. C. 45 
and (*31) 18 A. I. R. 1931 P. C. 5, ReL on. 

[P 346 C 2) 

(c) Tenure — Ghatwali tenure — Failure of 
ghatwals in previous litigation to set up defence 
that tenure was Government ghatwali — Effect 
of (Per Manohar Lall J.), 

Where the previous litigation took place at a time 
when the distinction between the status of a 
Government ghatwai and that of a zamindari ghat- 
wal was not fully comprehended no inference can 
be drawn from the failure of the ghatwals to assert 
their rights as Government ghatwals by way of 
defence of which they may not have been aware so 
as to preclude them from contending subsequently 
that the tenure held by them was a Government 
ghatwali. [p 345 q 2 ] 

C. P. C. — 

(*44) Cbitaley, S. 11, N. 36; N. 39. 

(*41) Mullft, Page 48, Pt. (b). 

C ’ Masumdar, Amarendra 

N. Sinha and S. K. Majuvidar — - 

n o u , ^ — for Appellant. 

C- 'Vatiufc, B. C . De t Raghunath Jha t 

U . N. Sinha and Prcm Lai _ 

— for Respondents. 
. Manohar Lall J. — This appeal by the 
judgment-debtor arises out of‘their objection 
under s. 47, Civil P. C. The question for 
consideration ia whether the property in dig. 
pute described as Kakwara Ghatwali tenure 
is liable to sale in execution of a decree for 
arrears of rent and cess obtained by the 
landlord respondents. The facts are not in 
dispute except that there is a serious contro. 
verey whether the property in question whioh 
will be described hereinafter as Kakwara for 
the sake of brevity, is merely a zemindary 
Uqatwali forming part of the estate of the 
respondent zemindar or is a Government 
Ghatwali tenure. The respondents aro the 
weLl-known proprietors of the Banaili Raj 
and are the owners of the estate Mabalat 
Kharagpur. Kakwara admittedly forma a 
part of this estate. The learned Subordinate 
Judge on a consideration of the documents, 
which will have to be discussed in the course 
of this judgment, has taken the view that 
Kakwara is a zemindary Ghatwali -and, 
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therefore, can be sold in execution of the 
decree which was obtained by the decree- 
holder respondents. In the Court below an 
objection was raised that the judgment-debtor 
cannot be allowed to raise this question in 
the present execution proceedings in view of 
the fact that he did not raise this question 
in the original suit itself, but the learned 
Subordinate Judge correctly held that the 
judgment-debtor can be allowed to raise this 
question. 

The origin and nature of Ghatwali tenures 
in the district of Bhagalpur has been consi¬ 
dered in a number of decisions in the Indian 
Courts and before their Lordships of the Judi¬ 
cial Committee. The classical judgment of 
Lord Kingsdown in 6 M.I.A. 101, 1 and of Lord 
Sumner in 51 I.A. S7 2 and the most elaborate 
judgment of this Court delivered by Fazl 
Ali J. (now my Lord the Chief Justice) in 
14 Pat. 70 3 are of immense assistance in decid¬ 
ing the question in dispute in the present case, 
and indeed the observations in 14 Pat. 70 s 
have been freely referred to by the learned 
advocates on both sides in support of their 
respective arguments before us. 

Mahalat Kharagpur is an extensive estate 
in the District of Monghyr, Bhagalpur and 
the Santal Pargannas. This is a permanently 
settled estate with a land revenue of Rupees 
72,532-5-0 and is borne in the revenue roll 
of the Bhagalpur collectorate under tauzi 
No. 445. This estate includes Kakwara which 
pays annually to the proprietor of Kharagpur 
estate a fixed sum of Rs. 245-12-15. We have 
valuable information regarding Kakwara in 
some of the Calcutta cases and a case decided 
by this Court a few years ago, which will be 
referred to hereinafter. There is also a well- 
known treatise* written by Captain Brown 
who was an officer of the East India Company 
through whose sanad the appellant derives his 
title which contains a thorough description of 
the jungle tarai districts which were in his 
charge (in which Kakwara is included) and 
of the policy which he pursued and the 
methods which he adopted in the settlement 
of that area. A brief account of the informa¬ 
tion that is available regarding the early times 
will throw some light on the documents exhi¬ 
bited in this case and will enable us to con¬ 
strue these documents which is the task before 
this Court because after all the real nature of 
the estate of Kakwara rests upon a true con- 


1 . (1854-57) 6 M. I. A. 101 : 1 Sar. 505 : 1 Suther 
248 (P.C.), Raja Leelanund Singh v. The Govern- 

ment of Bengal. _ . 

2. (’24) 11 A.I.R. 1924 P.C. 5 : 8 Pat. 183 : 51 I.A. 

37 : 79 I. C. 825 (P. C.), Satya Narayan Singh v. 
Niranjan Chakravarti. , __ 

3. (-86) 22 A. I. R. 1936 Pat. 306 : 14 Pat. 70 : 167 
I. G. 433, Sonabati Kumari v. Kirtyanand Singh. 


struction and import of these documents 
which relate to Kakwara. 

According to Hunter’s Statistical Account 
of Bengal, vol. 14, which deals with Bhagal¬ 
pur at p. 144, Kharagpur was originally ruled 
by a number cf chiefs and about the middle 
of 16th century passed into Rajput domina- 
tion. One of these rulers was Sangram whose 
son Todar Mull became a Mahomedan. His 
descendants were Muzaffar Ali, Faiz Ali and 
Kadir Ali. Muzaffar Ali succeeded to the Raj 
in 1734 while yet a minor. But some time 
before 1766 Muzaffar Ali was in open rebellion 
against the East India Company who had ob- 
taifled the Dewani in 1765. Captain Brown 
was sent to subdue him and other rebels with 
the Company’s troops in 1766. The ghatwals 
of the jungle tarai who are described by Cap- 
tain Brown as the Raja’s own chiefs plun¬ 
dered his baggage during his retreat. But 
Muzaffar Ali was reduced to subjection and 
made a prisoner in 1768. A sanad was given 
by Captain Brown in 1171 Fasli by which the 
zemindary of another rebel Jagannath Deo of 
Lachmipur, one of the most powerful ghat¬ 
wals of the jungle tarai, was conferred upon 
Faiz Ali, the son of Muzaffar Ali. But the 
zemindary of Kharagpur was restored to the 
family only in 1780; the official confirmation 
was a little later by the sanad of the Gover¬ 
nor-General, Warren Hastings in 1781 : 

“In the Santhal Pargannas there are for practical 
purposes three classes of Ghatwali tenures : (a) Gov- 
enment Ghatwalis created by the ruling power, (b) 
Government Ghatwalis, which since their creation 
and generally at the time of the Permanent Settle¬ 
ment have been included in a zemindary estate and 
formed into a unit in its assessment, (c) zemindary 
Ghatwalis created by the zemindar or his predeces¬ 
sors and alienable with his consent. The second of 
these classes is really a branch of the first." 

I am quoting from the judgment of their 
Lordships of the Judicial Committee in 511. A. 
37. z The question which falls to be determined 
in the present case is whether Kakwara is a 
Government Ghatwali or a zammcjari Ghat¬ 
wali. In order to decide this question we have 
to construe the patta and sanad which dates 
from a time anterior to 1793, the date of the 
Permanent Settlement. On 17th of Pus, 1183 
corresponding to 31st September 1777 Captain 
James Brown who was in the service of the 
East India Company, who had obtained the 
Diwani of Bengal, Bihar and Orissa, in 1765, 
and who was in charge of the troops from 
1766 to introduce order in the five jungle tarai 
mahals including Kharagpur, granted a sanad 
as head of the jungle tarai or low forest land 
to Rankoo Singh and Bhairo Singh the ances- 
tore of the appellant. This sanad bears, bis 
seal on the top and describes him as the Cap¬ 
tain on behalf of the East India Comply. 
The sanad is addressed to the present and m- 


1945 


Rudreshwari Prasad v. Probhabati (Manohar Lall J.) Patna 341 


ture mutsaddia of affairs, chaudhuries, kanun- 
goes, zamindars and ghatwals of the jungle 
tarai area appertaining to Kharagpur and 
states that from the beginning of 1184 Fasli, 
Taluka Kakwara is let out in perpetual mu. 
karrari to Rankoo Singh and Bhairo Singh 
ghatwals of the taluka at a fixed jama of 
rs. 245.12-15 gandas consolidated from all 
sources excluding the perquisites of the zamin- 
dari, nankar, chaudhuris and kanungoes and 
also excluding the lands given in charity to 
deities, brahmins and also the lands of jagir- 
gars, bar qandazes etc. It then states that it is 
requisite that they should peacefully cultivate 
and pay the Government revenue according 
to the kabuliat, year after year and crop after 
crop, into the Government treasury, and after 
enjoining on them to keep the tenants pleased 
and contented with their good treatment and 
not to oppress any one and make excessive 
demands and not to fix the allowance of the 
jagirdars and bar quandazes etc., over and 
above the rent, contains the following impor¬ 
tant provisions: . 

“They should provide for the protection of the 
tenants within their jurisdiction and of the villa- 
ges of the said Taluka. Whenever the chakars 
be sent for by the huzur, the sardar should appear be¬ 
fore him with his men. If at any place, within their 
boundary limits, murder, disturbance, dacoity, theft, 

TOh hl7 0l ^* ** and the culprit 

be traced or be found conspiring advisedly with any 

one and the Government work suffer, and proper 

rp l fr^ hra K| Dt », be met€d ° Ut after “WfcJt *bey wiU*^ 
responsible by virtue of their position, and will bo 

dismissed from their post and will not be re-instated 

?®,? mla8 ll ? e zamindars of the said Taluka 

rJnt S h° n k K n ° W1 ? g l he Baid mBtimrari mukarrari 

karrari 5*° filed * coniinue ^ ™ceive the mu. 
karrari rent from year to year and should not de 
mand even a farthing in execss." 

! 0ll0 t W n * 8ummar y in the form of a 
schedule of aU the terms of the sanad which I 

have reproduced above and the names of the 22 

villages are given under the heading 'specifica- 

hon of villages.* On the margin is writ^n 

stX’i to Rankoo Singh and Bhairo 

1 L * , 1780>Raj ' a Qadw Ali granted a 

sanad to Rankoo Singh and Bhairo Singh 

On the 1 ? Pr - m £ d at 1)860 26 and iaEs - 1 (a). 

Sevo h ted °Vn* Q SCal ° f Raia Qadir ^ fidvi 

Alam^he viol S6rVant ° f) Em P eror Shah 
Alam, the victorious U93. It is addressed to 

the present and future mutsaddis o/tffairs 

and the gumastas holding the posts of chau 

dhurn and kanungoes of paragana Danda 

Buldiwara appertaining to mahals Kharagpur 

tSZZZST ’“ 01 

„ S “i? h a “ d Singh, with 172 

is,* sus 


Of late also, the said tenure being upheld and kept 
intact as usual according to the endorsement, is 
assigned and granted with effect from the beginning 
of the kbarif season of 1189 Fasli, Rajwara, corres¬ 
ponding to 1188 Fa 9 li, Mughlana. They should dis¬ 
charge the duties and obligations with honesty and 
fidelity and keep the tenants pleased and contented 
with their good treatment, and should watch the 
ghats and chaukis very carefully and cautiously, so 
that no thief and night robber may come around 
and about them. If, God forbid, the properties of 
any one be stolen or plundered and cattle be con¬ 
cealed or murder be committed, they should trace 
the thieves and night robbers with the properties 
intact, restore the properties to the owner and pro¬ 
duce the party of the mischief mongers before the 
Huzur and prove the murder. In case they fail to 
find out the thieves and to prove the murder and 
the concealment of cattle, they should hold them¬ 
selves responsible therefor. They should continue to 
pay the quit-rent to the Sarkar as usual. When sum¬ 
moned, they should appear before the Huzur with 
their body of men. It is desired that you should 
consider them as permanent Ghatwals of that place 
and maintain them in their possessions and you 
should not fail to give them sound advice so as to 
ensure by ali means the advantage of the Sarkar 
and the well-being of the tenants .’ 1 
Then follow these words : 

“The Ghatwali service tenure of taluka Kakwara, 
pargana panda Sukhwara, is granted as before to 
Rankoo Singh and Bhairo Singh with 172 musket¬ 
eers and archers including sardars with effect from 

the Sarkar " °° ndilion of a ^egianco and loyalty to 

Then details are given of the number of sar¬ 
dars and musketeera. The fixed perpetual quit- 
rent, rent and zamindary are mentioned and 
the amount separately payable by Rankoo 
bmgh and Bhairo Singh. Then the names of 
16 villages are stated as having been given in 
jagir. Only 1 G villages are mentioned here be¬ 
cause the other six which are to be found in 
the sanad of Captain Brown were merely 
Tolas or kitas. 3 

The sanad of Captain Brown (Ex. l) and 
the sanad by Raja Qadir Ali (Ex. ! (a) ) were 
produced in a suit which went up to the Cal¬ 
cutta High Court and is reported in 3 w.R. 84 . 4 
Ihat was a suit by the zamindar of Kharag¬ 
pur claiming possession of Kakwara on the 
ground that this ghatwali tenure was held for 
certain police services, that the appointment 
and dismissal of ghatwalia rested with the 
zemindar and that as he had lately com¬ 
pounded with Government for a money pay. 
ment in lieu of the police services which he was 

S? erthr ? Ugh ghatwal3 and 

services being no longer required ho was en- 

the1efo n fT e .u h6 land8 - In defence 
the defendants, the ancestors of the appellant 

tennf-A S?*L*k 0y held a permanent 
S ,° the character known as ghatwallee, 
that it existed long before the permanent 
se t ement, being held at a fixed jumma as 
set forth m ^mnuds derived direotly from the 

4 ifflu ) nd Sugh. ^ Munrun i un Singh v. Rajah 
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representatives of the British Government, 
and in compensation for service in guarding 
the mountainous country and passes which 
service they have performed, are performing 
and are able and willing to continue to per¬ 
form. In support of their case the defendants 
filed the sanad given to them by Captain 
Brown and the sanad granted by Raja Qadir 
Ali. The learned Judges of the Calcutta High 
Court in considering the effect of these sanads 
observed as follows at page 85: 

“It is addressed to the ancestors o! the defen¬ 
dants in the character of ghatwals, and seems to cs 
to be rather a confirmation of an existing tenure 
than the creation of a new one. It describes the 
tenure as a “mokurruree istemraree” hol ding , or 
perpetual holding at a died jamma — the word 
'istemraree* we think, referring to perpetuity in 
point of time, the word ‘mokurruree* to fixity in 
respect of jamma. The jamma is stated to be 
Rs. 245, besides rasoon akrajat, etc. The conditions 
of service are not specifically set forth, general terms 
only being used. That the tenure was at the Perma¬ 
nent Settlement included in the zemindary of Kur- 
rugpore, and that the jumma is payable to the 
zemindar, there is no doubt. And about the time of 
the settlement we have the sunnud of the zemindar 
Raja Qadir Ali certainly genuine, and which is the 
strongest evidence of the status of the defendants 
at the time of the settlement. For it recites that the 
ghatwals held under previous sunnud, and confirms 
them in their holding according to previous custom. 
It specifies 172 burkundazes as the force which the 
ghatwals are bound to keep ready, details the fixed 
jumma to be mal, Rs. 215-3-0, zemindary rasoom 
Rs. 30-12-0, total Rs. 245-15-0 and it gives a detail 
of the villages included in the holding. The only 
discrepancy between this and Captain Brown’s sun¬ 
nud is that the later described the jumma as Rs. 245 
besides rasoon, while Qadir AUee’s specifically in¬ 
cludes the rasoon in the Rs. 245 : but no detail 
being given in Captain Brown's sunnud, a mistake 
in a single word may easily have occurred. 

On these terms the defendants* ancestors and 
themselves have continued to hold down to the 
present (that is to say 1865) in common with many 
other ghatwals holding on a similar tenure.” 

The learned Judges at page 86 dealt with the 
general character and nature of these tenures 
known under the general name of ghatwali 
in different parts of the country and divided 
them into two classes, the superior and the 
inferior ghatwals, the superior being larger 
tenures were more of the nature of semi-mili¬ 
tary colonies where a chief with his followers 
were settled down in parts of the country so 
unsafe that it could not be otherwise occupied, 
and the inferior being those in which the 
zamindar or ruling power deals direct with 
the individuals who do the work assigning them 
pieces of land in the established villages and 
then observed: 

“As in the present instance, the exact origin o* 
each tenure is generally lost in the confusion and 
obscurity of the troublous ages which preceded Bri¬ 
tish Rule, but in this and many other instances we 
find them existing and useful at the earliest periods 
of which we have official record.” 

After referring to the well-known Regulation 


29 of 1S14 which defines the status of ghatwals 
in Beerfchoom the learned Judges gave their 
decision as to the nature of Kakwara tenure 
in these words : 

“It appears to us that the tenure now before us is 
rather analogous to those of Beerbhoom than to 
those of Bishenpore. It is a large tenure of a superior 
character comprising many villages, and it has oome 
down in the defendants* family from ancient times, 
subject to the payment of a fixed and established 
rent to the zamindar. We can have no doubt of the 
hereditary character of the holding. All analogy, all 
history, and all the facts, which have been brought 
to our notice go to show that, as a matter of fact 
thes^ tenures, whatever may have been the express 
terms of the grant, have been constantly handed 
down from generation to generation. Such being the 
nature of the tenure, are the ghatwals, under the 
circumstances stated by the plain tiff, liable to be 
evicted or not ? For misconduct and failure to per¬ 
form the conditions annexed to their tenure they, no 
doubt, are liable to be, and sometimes have been 
ejected, and when so vacant, the right of nomination 
to the office, no doubt, rests with the zamindar. But 
no instance can be shown in which the zamindar on 
his own mere motion has ejected the ghatwal, and 
deter min ed the tenure. We are quite clear that, 
under the established usage and constitution of the 
country, he cannot do so.” 


A little later on they observed: 

“The conditions of service expressed in the papers 
are not of a proper military character against 
foreign enemies, bnt rather against murderers, rob¬ 
bers and cattle lifters from the hills." 

The result of the decision was that not¬ 
withstanding the contract between the za- 
mindar and the Government by which he 
compounded his liability to the Government 
the status and rights of the ghatwals were 
-not affected in any way because when their 
services were required they were bound to 
perform it and by custom they held the tenure 
subject to the performance of it and no act 
of Government and the zamindars could defeat 
the rights of the ghatwals unless there was the 
authority of the Legislature. This case went 
op to the Privy Council where the judgment 
of their Lordships was delivered by Sir 
Barnes Peacock and is reported in I. a. Sup. 
vol. 1S1 S at p. 1S3. At p. 1S4 reference is 
made to the two sanads of Captain Brown 
and Raja Qadir Ali. Their Lordships observed 
that it was held in the case of the same Rajah, 6 
M I A. ioi, 1 that the Government was not 
entitled to resume this talook as police lands 
and that although the Government could no 
re-assess the talook with revenue, it did not 
dispense with the service upon which the lands 
wereheld at the time of the permanent 
settlement, and therefore the lands remained 
liable to the ghatwali service. Their Lord- 
ships further construed these two sanads tobe 
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Ra. 245-12-0 and also of performing tbe ghatwali 
duties. They were not therefore the hiring of a ser¬ 
vant, giving him certain land by way of wages, but 
grants of land upon the condition of certain ser¬ 
vices." 

The decision of the Calcutta High Court 
■was affirmed, and it was held that the zam- 
indar had no right to put an end to the tenure 
so long as the holders of those grants were 
willing and able to perform the services. In 
1877, Kakwara was again the subject of a litiga¬ 
tion which went up to the Calcutta High Court. 
3 Cal. 251. 6 Raja Leelanund Singh instituted 
a suit to recover arrears of rent regarding 
Kakwara and to have his right declared to 
enhance the rents of the same at a rate which 
the Court might think fit as an equivalent for 
the ghatwali services which had been rendered 
unnecessary through the agency of the Govern¬ 
ment in compounding the matter with the 
zamindar. The plaintiff put his case in this 
way that the ghatwali grants of Kakwara were 
made on condition of the performance of cer¬ 
tain police services by the ancestors of the 
defendants, that these services were now 
undertaken by the Government in considera¬ 
tion of the plaintiff paying an additional sum 
of Rupees 10,000 annually and therefore the 
zamindar by reason of such arrangement and 
by reason of his right as zamindar was entitled 


his holding a speoified number of armed men to ful¬ 
fil the requirements of the Government." 

He then referred to the fact that the East 
India Company by the Begn. 72 of 1791 effec¬ 
ted the decennial settlement of Bengal, Bihar 
and Orissa and observed that at this time tbe 
zemindary of Kharagpur was in the hands of 
Raja Kadir Ali, that a large proportion of 
the lands of this zemindary was held upon 
ghatwali tenure, and, amoDgst others taluk 
Kakwara was held upon that tenure by the 
predecessor in title of tbe defendant. The 
learned Chief Justice then gave the details of 
the contents of the two sanads in extenso. 
At p. 259 there is a quotation from the judgment 
of the Privy Council in I. A. Sup. Vol. 181 s 
which I have quoted already. The learned 
Chief Justice then addressed himself to the 
question whether the plaintiff was entitled to 
enhance the rent and observed that the defen¬ 
dants were still perfectly ready and willing, 
as they always have been to fulfil the obliga- 
tions of their sanads as between them and 
the plaintiff, and it is not because the plaintiff 
has thought fit to compound the ghatwali 
services with the Government, without the 
defendant’s consent that the plaintiff has any 
right to change the terms of the defendant’s 
tenure, and that there was nothing in the 


to enhance the rent. The defendants, the 
ancestors of the appellant before us, denied 
their liability to pay more than they were 
bound to pay by the terms of these two 
sanads granted by Captain Brown and Raja 
Kadir Ali. The judgment of the High Court 
was delivered by Sir Richard Garth C. J., 
who expressed the hope—which unfortunately 
has not been fulfilled—that the suit before 
the High Court at Calcutta was probably the 
last scene in a long series of litigation which 
has been going on between these parties for 
upwards of thirty years past. The learned 
Chief Justice then considered the origin of this 
ghatwali tenure and observed at p. 255 : 

‘‘And it is very necessary for our present purpose 
to bear in mind what was the true origin and nature 
these tenures. They were oreated by the Mahome- 
dan Government in early times, as a means of pro- 
vidmg a police and military force to watch and 
piard the mountain passes from tbe invasions of the 

SSESuV* 0 inhab j ted the hm districts. Large 
la P d w . ero mado those days by the Gov¬ 
ernment often to persona of high rank, at a low 

,° r at n °/ 6nt aU - u P° n condition that they 
should provide and maintain a sufficient military 

SSakJK?*?* th ° inhabit ^ nta of ‘he Plains from 
^' n k "“' i f^ Ca T DB: and the grant4 on their 
part subdivided and regranted the lands to other 
tenants (much in the same way as military tenures 

5E5X2 En ?“ d fa the feudal S <2* 
tlltff 8 W 1 ?/ generally a small rent, held 
their lands m consideration of these military eer 
vic es and provided each according to the extT nHf 
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sanads themselves, nor any law or custom 
applicable to those sanads, which would justify 
the plaintiff's claim for enhanced rent. The 
suit of the zemindar was therefore dismissed. 
In Misc. Appeal No. 285 of 19S0 7 of this Court 
the judgment was delivered by Khwaja Moham- 
. mad Noor and Dhavle JJ. on 28rd January 
1934. In that case, which is known as the 
Chakai case , the question for decision was 
whether taluk Chakai in the district of 
tfonghyr was a Government ghatwali or a 
zemindary ghatwali. The learned Judges con¬ 
strued the sanad given by Captain Brown of 
1779 to the ancestor of the defendant in that 
case and held that there was no such obliga¬ 
tion of service imposed upon the grantee as 
an integral part of the grant and that the 
duties implied were clearly no more than 
were incidental to the position of a zemindar 
(as distinguished from a service holder) in the 
days of the grant. They also observed that 
further light was thrown on this part of the 
case by the faot that while in the Hundwa 
grant the usual summary at the end or 
sohedulo gave not only the annual jama 
settled but also the barkandazes and archers, 
the grant in the present cose made no men. 
tion of any services at all in the schedule but 
only stated the jama and that the difference 
seemed to them to b e very significant and to 

7. Miflo. Appeal No.285 ol 1980, Tikalt Basuki Pra¬ 
sad Singh v. Mr. Christian. 
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show pretty clearly that the Chakai grant 
was not conditional on service, but was only 
an ordinary zemindary grant. The learned 
Judges then observed as follows which can be 
quite pertinently considered in this case : 

“Another grant of Captain Browne which related 
to taluk Kakwara, came under notice in the cases 
brought by the zemindar Raja Leelanund Singh 
first for resumption and afterwards for enhancement 
of rent against the ghatwal Munrunjan Singh. These 
cases are reported in 3 W. R. 84,* 13 Beng. L. R. 
124 s and 3 Cal. 251.® The grant, which was made 
in 1777 during the suspension of the zemindar Raja 
from office 'such as was common in those days' was 
addressed to the ancestors of the defendants in the 
character of ghatwals, and appears from the judg¬ 
ment of Garth C. J., in the report in 3 Cal. 251® at 
p. 256 to have required the grantees ‘when sum¬ 
moned to the presence (of the superior zamindars) 
to attend the presence with their body of men.' 
Captain Browne's Kukwara sanad of 1777 was fol¬ 
lowed by a sanad from the zemindar. Raja Kadir 
Ali, confirming the grantees in the tenure (requiring 
them inter alia to look after the ghat and chaukis) 
and giving a detailed statement showing the number 
of barkandazes and archers with sirdars to be main¬ 
tained by the grantees. As we have already shown, 
the grant in the present case lays down no such re¬ 
quirement. Another case to which our attention has 
been drawn and which will be again referred to when 
we come to deal with Mahal Chandwari, i9 6 W. R. 
199,® where the terms of a ghatwali grant (which 
related to Tuppah Dakhilgunj) are set out in the 
judgment of Peacock C. J. at page 200. What was 
disputed in the case was the hereditary character of 
the grant and the power of an auction-purchaser of 
the zamindary to put an end to it; there was no dis¬ 
pute that the grant was ghatwali and indeed there 
oould be none on the face of the deed, which began: 
‘Whereas the service of ghatwalee of Tuppah Dakhil¬ 
gunj pertaining to the said pergannah (Bhaugulpore) 
and Mouzah, Khotul, etc., appertaining to the said 

Tuppah as ghatwali tenure were conferred.* 

The grantee, further, was required (among other 
things) ‘in the performance of the duties attached to 
the said service' not only to guard and protect the 
roads and watch over the Tuppah with great dili¬ 
gence, but also to take care of the ghats or passes. 
Had there been any such mention of ghats in the 
sanad before us, that might have afforded some 
reason for contending that Mitra Narayan was the 
grantee of a ghatwali tenure under Captain Brown's 
sanad. For, an obligation of service in connexion 
with ghats in the hills, unless it is merely what was 
incidental to the position of a zamindar of those 
times, might well suffice to make the grantee a 
ghatwal, even without any obligation to maintain a 
specific military or quasi military force." 

In my opinion, it is needless to refer to the 
other cases which were cited before us to de¬ 
cide the question in controversy in the present 
appeal because they related to the construc¬ 
tion of other grants although they undoubtedly 
are useful in understanding the principle upon 
which such cases should be decided. But the 
two decisions of Calcutta High Court and the 
decision of their Lordships of the Judicial 
Committee in the Supplement Volume of the 
Indian Appeals relate to the construction of 
these two very sanads which are now before 
8 . ('66) 6 W.~R. 199 (F.B.), Baboo Kooldeep Narain 
Singh v. Mahadco Singh. 


us—these two sanads were also considered by 
this Court in the unreported case while con. 
struing the particular sanad which related to 
Chakai Mahal. It should be observed here that 
the decision of the Calcutta High Court in 
3 W. R. 84* and the decision of the Judicial 
Committee in I. A. Sup. Vol. 181 6 were referred 
to with approval by Lord Sumner in 51 1. A. 37. 1 

During the course of the argument we asked 
the parties to produce before us a copy of an 
extract from the survey record of rights re- 
garding Kakwara. The learned advocate for 
the respondent has furnished us with a plain 
copy of khewat Part 3 relating to Kakwara. 
This has been brought on the record with the 
consent of both the parties. It shows that the 
area of this tenure is 2247.79 acres and is held 
at a rental of Rs. 245-12-9. Column 9 shows 
that the land was settled by means of a patta 
dated Poos 1183 Bangla which is the sanad of 
Captain Brown and in Col. 11 the interest of 
the immediate holder and the terms under 
which he holds are shown as "ghatwal istam- 
rari mokarari.” In the remarks column it is 
stated that for fixing cess this property has 
been valued at Rs. 4624-14-0. These details 
point to the inference that the ghatwali is not 
an ordinary zemindary ghatwali but was of 
the superior ghatwali kind. 22 villages with 
an area of 2247.79 acres were granted at a 
small rent of Rs. 245. The ghatwals had an 
obligation to furnish a force of 172 men—a 
force precise and large—and military rather 
than civil and does not vary according to the 
needs of the moment but is fixed at a standing 
number at all times. As the terms of the two 
sanads show the attendance on the huzur with 
the whole force on demand is clearly beyond 
the scope of merely constabulary duties. 

It is needless that I should repeat in my 
own words the same reasoning which appealed 
to the learned Judges of the Calcutta High 
Court, but I am satisfied that upon a proper 
construction of the two sanads before us it 
must be held that Kakwara is a Government 
ghatwali. I would also bo prepared to hold 
that whether it was a ghatwali or not, the 
tenure was analogous to a ghatwali tenure of 
the nature described in the preamble to 
Regn. 29 of 1814 as was pointed by their Lord- 
ships of the Judicial Committee in The Raja of 
Pachete's case, 9 I. A. 104.® It was conceded by 
the learned advocate for the respondents and 
indeed it is obvious that if Kakwara is a Gov¬ 
ernment ghatwali then it is inalienable and 
cannot be sold in execution of the decree for 
rent and cess which has been obtained by the 
respondents. An argument was advanced that 
the zemindar in this view would be in a dith - 

9. (*83) 9 Cal. 187 : 9 I. A. 104 : 4 Sar. 835 (P. UJ, 
Nilmoni Singh Deo v. Bakranath Singh. 
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culty to recover the rent if the ghatwali 
tenure cannot be sold in execution of a decree 
for rent against the tenant. But this matter 
can be easily disposed of in the words of Sir 
Barnes Peacock who delivered the judgment 
of the Judicial Committee in 9 I. a. 104 ° at 
. page 124 : 

“It is sufficient to say tbat the zemindar at the 
time of the permanent settlement must have been 
aware of the nature of the tenure upon which the 
lands were held, and that this case does not involve 
the necessity of deciding what remedy the zamindar 
has for recovering his rent, whether by sequestration 
of the estate or by application to the Government to 
remove the tenant, or by what other mode .... It 
is quite clear that if the jaghirs were transferable 
without the consent of Government, either by descent 
to an heir, or by voluntary sale, or sale in execution, 
or otherwise there would be no security that the 
transferee would be a proper person to discharge the 
duties in respect of which the lands are held at the 
reduced rent. The transferee might be a person of 
questionable or even of bad character, as remarked 
by the Court in 1S64 Suth. W. R. 249>« at p. 250." 
Tho Government however can dismiss the 
appellant for any misconduct in relation to 
the office of ghatwali and if they are proved 
to have deliberately and persistently default¬ 
ed to pay rent and cess which are justly due 
to the landlord respondent, the Government 
may well consider whether these defaults do 
not constitute such a misconduct which would 
entail dismissal of the appellant, because one 
of the conditions of the grant under which ■ 
Kakwara is held is that the holders are liable 
to pay a certain annual sum to the Govern- 
ment and that sum has now been made pay¬ 
able to the zamindar of Kharagpur. 

It is but right and proper that I should now 
deal with the argument which was addressed 
to us on behalf of the respondents in support 
of their contention that we should hold that 
Jiakwara is merely a zamindari ghatwali and 

nri ?° vern , ment ghatwali. Mr. B. C. De who 
presented a clear argument on behalf of the 

S n of n fW rgUed « in th0 fir8t Place that tho 

diffprent Brown ' E *- 1. was entirely 

Afferent from tho patta in the Handwa case* 

13 at p. i, part 3 and is Ex. 3 in 

factX • I ^ Pa S Cular he P^ted out to the 
atoted tW ‘t® Sandwa ^ was clearly 

oX t r hene T the ghatwal was ca Ued 

accomi^r h0 , WaS to present himself 
accompany by sardars with a body of 

rchers and barkandazes 307 in number of 

whom the sardars will be seven and the 

?noTw™ ba hf aD f daZea ^ ** ^ op ''toon it 

number is fixed h g.8 wherl ? n 
v!DoS^but?y?' N ° , - 5S49 ‘ IUjah 


Ex. l the number is left vague in the sanad 
"whenever the jagirdars be seDt for by the 
huzur, the sardar should appear before him 
with his men.” It may be that Captain 
Brown had not sufficient information at that 
time to state a fixed number, but the number 
is fixed in the sanad by Raja Kadir Ali which 
as the document itself shows was merely con¬ 
firming the earlier sanad, and that earlier 
sanad must be either the sanad of Captain 
Brown or a still earlier sanad which could 
only be granted by the ruling jiower (see the 
observations of Sir Barnes Peacock in ew.R, 
121 11 to the effect that if the jagir existed 
before the date of the Permanent Settlement 
it must have been created by the British Gov¬ 
ernment or by the native Government, be¬ 
cause the zamindar had no power before tho 
Permanent Settlement to grant a rent-free 
tenure or a tenure at less rent than the share 
of the produce payable to the Government for 
revenue). 

Mr. De also drew our attention to Ex. D, a 
list of ghatwali mahals in Mahal Kharagpur, 
which was prepared on 2Sth March 1860 to 
show that Kakwara is mentioned as item 73 as 
a ghatwali mahal appertaining to Kharagpur 
and to another list prepared in March 1863 
Ex. F (l) of the Kharagpur ghatwalis which 
also includes Kakwara as item 40 at p. 16 of 
Part 3. It is enough to say that this Court is 
not concerned with what view the officers took 
as to the true nature of Kakwara ghatwali 
remembering that before the decision of their 
Lordships of the Judicial Committee in the 
celebrated case in 6 M. I. A. ioi 1 the true poai. 
tion of a ghatwali was not correotly under, 
stood. See similar observations in 14 pat 70 3 
at .page 180 : 1 ' 

.. dou v bt whether in those early days the 
Sf*!"* 3t . 10n - b ?‘ ween the status of a Government 

SmpTehe a ndo«5 " ‘ * Zamindad 8hQtWal 

It was then strenuously argued that the. 
failure of the defendants in the earlier litiga. 
tions which were the subject of appeals to the 
Calcutta High Court and to their Lordships 
of the Judicial Committee to set up a defence 
that Kakwara was a Government ghatwali 
prevented the appellant from now contending 
that Kakwara is such a ghatwali. But this 
argument oan be met in the first place by the 
observation which I have just made that in 
those days the distinction between the status 
of a Government ghatwal and that of a 
zamindari ghatw al was not fully comprehen- 
ded and therefore no inference can be drawn 
from the failure of the ghatwals to assert 
rights of the existence of which they may not 
have b een aware. But in 3 w. r. 84 * the an. 

GoveramenT.' R ' 121 ' NUmone y Singh v. The 
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cestor of the appellant set up these two very 
sanads successfully as a defence to the suit 
by the Raja for possession. The High Court 
considered the nature of the tenure under 
which the defendants held and I have adopted 
that same view in construing these sanads 
before me. In 3 Cal. 251, 6 the defendants again 
successfully resisted the claim for enhance¬ 
ment of rent by relying upon the very terms 
of these two sanads. In my opinion, the ap¬ 
pellant is not precluded from putting forward 
his objection to the inalienability of the tenure. 
The appellant may equally argue that the res¬ 
pondent is bound by the result of these deci. 
sions. But I have preferred to rest my 
decision on the construction of these two 
sanads themselves. Attention was also drawn 
to the following observations of Sir Barnes 
Peacock when delivering the judgment of the 
Board in L A. Sup. vol. 181 5 at p. 186: 

“Some documents were referred to from which it 
appeared that certain ghatwals had been dismissed 
by the zamindar, but it does not appear that that was 
merely because the zamindar did not require their 
services. They may have been dismissed for incom¬ 
petence or because they did not properly perform 
the services to which their tenures were subject. In 
such a case they might be dismissed, but the zamin¬ 
dar has no right to put an end to the tenure so 
long as the holders of the tenure were willing and 
able to perform the services.” 

It was, therefore, argued that these observa¬ 
tions which related to Kakwara in a dispute 
between the ancestors of the present disput¬ 
ants show that the zamindar had the right to 
dismiss ghatwals and, therefore, the ghat- 
wali must be held to be a zamindari ghatwali. 
No document has been produced before us to 
show that the zamindar had the right to dis¬ 
miss the Kakwara ghatwals as a zamindar. It 
may be that he dismissed the ghatwal as a 
representative of the* Government as it has 
been stated in several cases that the true posi¬ 
tion of a zamindar as a proprietor was not 
recognized till after the Permanent Settle¬ 
ment, or it may be that the zamindar had 
dismissed the ghatwals for incompetence or 
because the ghatwal did not properly perform 
the services to which the tenure was subject, 
the Government acquiescing in that dismis¬ 
sal. But this would not show that the Govern¬ 
ment bad not the power to appoint and 
dismiss the ghatwal or that the Government 
by its acquiescence must be taken to have ter¬ 
minated the ghatwali character of the tenure. 

It was also argued that by the decision of 
the Calcutta High Court in 8 cal. 251, so 
often referred to, it was decided at p. 262 that 
the ancestors of the appellants are holders of 
a hereditary tenure which comes under the 
denomination of dependant talukdars as de¬ 
fined in Regn. 8 of 1793. It was therefore sub¬ 
mitted that this decision being a decision inter 


partes should be treated as res judicata and, 
therefore, the respondents have a right to sell 
this dependant taluk. But this argument is 
without any substance and appears to be 
concluded by two decisions of the Judicial 
Committee. In 12 P. L. T. 319, 12 Sir John 
Wallis in delivering the judgment of the 

Board observed as follows : 

“The Chief Justice has also relied on the fact that 
the defendant’s predecessor after the Permanent 
Settlement, did not seek for separation as he was 
entitled to do if his present case is true. Now, it is 
matter of history that the number of talukdars en¬ 
titled to separation was so great that Lord Wellesly’s 
Government found it necessary to pass a Regulation 
in 1801 limiting the time for making such an ap¬ 
plication to three months from the date of the 
Regulation. In their Lordships' opinion the failure 
of the defendant’s predecessor in this backward and 
remote part of the Presidency to put in an applica¬ 
tion within the time limited cannot be considered as 
raising any presumption that he was not entitled to 
make such an application.” 

In the next year in 10 Pat. 284 13 Sir John 
Wallis re-8tated this view while delivering the 
judgment of their Lordships in these terms: 

“With regard to this part of the case, it is only 
nefcessary to add that it is well settled that if tho 
Jagadih Raja was the proprietor of these nankar 
villages, bis title was unaffected by his estate being 
included in the Permanent Settlement or any of the 
previous settlements with the Raja of Ramgarh (17 
W. R. 411*) and that his .failure as such proprietor 
for the separation of his estate under Regulation 8 
of 1793 within the time limited by S. 14 of Regula¬ 
tion 1 of 1801 merely deprived him of the right to 
separation as the section expressly left his other 
rights unaffected.” . 

Mr. De also contended that if it is held 
that the grant by Captain Brown was a 
Government grant then he would submit that 
this-grant came to an end when the Raj was 
restored to Raja Kadir Ali and after that the 
Raja gave another grant, Ex. 1 (a). There¬ 
fore, so he submitted, this was merely a 
zemindary grant making the appellant a 
zemindary ghatwal. In this connexion he 
also relied upon the observation of Sir Barnes 
Peacock when delivering the judgment of the 
Board in I. A. Sup. vol. 181* at p. 184 where 
his Lordship observed that the grant by the 
subsequent sanad by Kadir Alii was a ghat¬ 
wali grant. His argument was that his Lord- 
ship did not state that the earlier grant by 
Captain Brown was also a ghatwali grant. 
I am not impressed with this argument be- 
cause in the view which I have taken of th 
construction of these two documents the grant 
by Raja Kadir Al i was merely a confirmator y 

12. (’30) 17 A. I. R. 1930 P. C- 45 = 

12 P. L. T. 319 (P. o.), Surendra Nath Karan D 
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grant. It says so expressly in the opening 
lines of the sanad that the ghatwali service 
tenure of taluka Kakwara is held under a 
sanad by Bhairo Singh and Rankoo Singh 
with 172 musketeers and archers including 
6ardars. 

It was faintly argued that the word 'huzur’ 
wherever it appears either in the sanad of 
Captain Brown or in the sanad of Raja Kadir 
Ali must refer to the zemindar and reliance 
was placed upon the translation of these 
documents in 3 Cal. 251 0 at p. 256 where the 
translation is : “summoned to the presence 
(of the superior zamindar).’’ But the word 
‘huzur’ read in connexion with the context 
clearly means the Government of the day 
and not the zemindar. In 1777 when Captain 
Brown granted the sanad Ex. l there was no 
zemindar who could have been in contempla¬ 
tion because the zemindar was then a rebel 
and had been turned out of the estate. If 
Raja Kadir Ali intended by the word ‘huzur’ 
to mean himself he would have said in janab 
or myself and not ‘huzur.* See also the ob¬ 
servations in 14 Pat. 70. 3 I am quoting from 
page 99: 

“Indeed there being no zamindar at Kharagpur 
at that time ‘Huzur* could not by any stretch of 
reasoning be oonstrued to refer to him. There is 
nothing in the patta, Ex. 1, to suggest that it was 
being granted on behalf of the zamindar. On the 
other hand Captain Browne is described as the 
'Sardar* of the Company for the JuDgle Terai of 
Gidhaur, Kharagpur, Bhagalpur, Cologong and Bir- 
bhum.” 


For these reasons I would allow the appeal 
set aside the decision of the learned Subordi¬ 
nate Judge and hold that the respondents are 
not entitled to Bell Kakwara in execution of 
their decree. The appellant is entitled to his 
costs in this Court and in the Court below. 


Shearer J. — I agree with my learned 
brother that, when in 1777 Captain James 
Browne granted a sanad to the then ghatwals 
of Kakwara, their tenure became a Govern¬ 
ment ghatwali tenure. At the same time, I 
am of opinion that it has not continued to be 
a Government ghatwali tenure down to the 
present day, and, as on this ground I think 

u i° r of . tho Earned Subordinate Judge 
ould be maintained, I proceed to record my 

reasons for coming to such a conclusion at 
length. 


Rai Bahadur Ranjit Sinha, in his mon 
graph on the Law of Service Tenures in Be 
gal, which was published in 1911 , states th 
there were then but five ghatwals, one 
whom was the ghatwal of Kakwara, und 
the Kharagpur Raj. In 1863, the Collector 
.Bhagalpur caused a list of the ghatwali te 

^d ST* Raj 40 ** 

and this list shows that there were then : 


fewer than 9S of them. In i 860 the Govern, 
ment of Bengal entered into an arrangement 
with the Banaili Raj, which had succeeded to 
the interest of the Raja of Kharagpur, and, 
in consequence of this arrangement, the Banaili 
Raj instituted proceeding against certain ghat¬ 
wals and threatened to institute proceedings 
against the others for the resumption of their 
tenures. The ghatwals, with the exception of 
five entered into a compromise with the 
Banaili Raj, by which they relinquished their 
status as ghatwals and accepted instead the 
status of ordinary mukarraridars. At this 
length of time, it is a matter of very great 
difficulty indeed to ascertain what exactly 
were the incidents of the tenures of the five 
surviving ghatwals. Oqe reason is that, in 
1742, or shortly afterwards, the then Raja of 
Kharagpur, Raja Muzaffar Ali, incurred the 
displeasure of Kasim Ali and was deprived of 
hia property, and, for many years, kept in 
close confinement. His estate was placed 
under the charge of an aumil, and, although 
in 1766, immediately after the grant of the 
diwani to the East India Company, Raja 
Muzaffar Ali was released, his estate was not 
then, or indeed ever, restored to him. In 
consequence of this, documentary evidence 
which might otherwise have been available to 
show the relationship in which the ghatwals 
stood to the Raja of Kharagpur prior to the 
grant of the diwapi is not forth coming. 
Another reason is that, since 1886 , and possi¬ 
bly from an even earlier date, the Govern¬ 
ment of Bengal has never demanded either 
from the Raja of Kharagpur or from the ghat¬ 
wals themselves the services, on condition of 
rendering which they held their tenures. 

There- can, I think, be no doubt but that 
the grant made to Ranko Singh and Bhairo 
Singh in 1777 by Captain James Browne of 
the Last India Company was a grant made 
by the state and the services to be rendered ' 
by the grantees were services which were to 
be rendered to the state. On the latter point, 
the provisions contained in the sanad, that 
the ghatwal was to appear with his men, 
when called on, before the huzur, appears to 
me to be decisive. In Wilson’s Glossary 
huzur is dofined as “the presence, the royal 
presence, the presence of a superior authority 
M ° { * J “dge or Collector of revenue." In 
177° there occurred the great famine which 
ea to a complete break-down of the arrange- 
ments which existed for keeping the paharias 

i ribe3 m to® so “to of Bhagalpur and 
m the bantal Parganas in check. These wild 
and lawless men invaded and harried the low 
lands at the foot of the hills, and Captain 
James Browne was placed in command of a 
very considerable military force and sent to 
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subdue them. Technically, his position was 
that of a Collector of the land revenue and 
his jurisdiction comprised what were then 
known as the jungle terai mahals. From the 
map, which is to be found in MacPherson’s 
Settlement Report, it appears that, although 
the jungle terai mahals comprised a portion 
of the Kharagpur Raj, it did not by any 
means comprise the whole of it. It is clear 
from the report which Captain James Browne 
himself prepared of his activities, that the 
ghatwals or some of the ghatwals were in 
collusion with the hillmen or paharias, and 
that his object in granting them sanads was 
to detach them from the insurgents and obtain 
their assistance in suppressing the rebellion 
and in restoring orde$. The provision contain- 
ed in the sanad, that the ghatwals of Kakwara 
should appear with their men when called on 
before the huzur, meant, in my opinion, that 
they were to appear before Captain James 
*Browne himself or his successors in office. 
Captain Browne was engaged in suppressing 
a rebellion, and it is more than possible that, 
in order to meet pressing emergencies which 
arose from time to time, he did acts which he 
was not strictly authorised to do. In the ab¬ 
sence, however, of anything to show that he 
was not authorised to make grants of land or 
rather of land revenue it must, I think, be 
assumed that he did in fact have authority 
to make this particular grant. That is the 
view which has consistently been taken .by 
the Courts in dealing with a sanad of very 
much the same kind granted a year earlier by 
Captain Browne to the ghatwals of Handwa. 
In other words, it must, I think, be assumed 
that the ghatwali tenure created by the sanad, 
granted to Bhairo Singh and Ranko Singh by 
Captain James Browne, was a Government 
ghatwali tenure. The question, however, that 
arises in this appeal is not, to my mind, whe¬ 
ther the tenure was in its origin a Government 
ghatwali tenure, but whether it has continued 
to be such down to the present day, or whe¬ 
ther, in course of time, it has not ceased to be 
a Government ghatwali tenure and become 
instead a ghatwali tenure under the Kharag¬ 
pur Raj. 

In 15 Cal. 471, 16 their Lordships of the 
Judicial Committee recognized the existence 
of a local custom in the Kharagpur Raj, by 
which alienations of ghatwali tenures under 
the Kharagpur Raj, whether a voluntary 
alienation made by the ghatwal himself or an 
involuntary alienation by a court sale, were 
valid and binding on the heirs of the ghatwal 
if made with the previous permission of the 
zamindar. This decision was based on two 

15. (’88) 15 Cal. 471 :15 I.A. 18 : 5 Sar. 121 (P.C.), 
Kali Perehad v. Anand Roy. 
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earlier decisions of the Calcutta High Court and 
also on evidence given at the trial of the suit, 
out of which the appeal arose, of numerous 
such alienations. It is obvious that the incon- 
venience of ghatwali tenures, which in this part 
of the country were, at one time, numerous, 
being wholly inalienable, must have been felt 
to be serious, and the growth of a custom, by 
which such tenures might, in certain circum- 
stances, be validly alienated, is not surpris. 
ing. Lord Sulnner in 3 Pat. 183 2 at p. 210 
referred to the existence of this local custom 
and said that 15 Cal. 471 16 had 

"repeatedly been followed and applied in India, and 
so far as the reports show, without proof of the 
custom being required over again." 

The existence of this local custom is thus a 
fact of which this Court can take judicial 
notice. Immediately after making the obser- 
vation, which I have just quoted, Lord Sum- 
ner went on to consider whether an alienation 
made by the ghatwal of Handwa, who was 
undoubtedly the holder of a Government 
ghatwali tenure, w T as valid by reason of this 
local custom. The conclusion, to which his 
Lordship came, was that the Handwa ghat- 
wali tenure was not a ghatwali tenure under 
the Raja of Kharagpur. The ground on which 
his Lordship based his decision was that, be¬ 
tween 1609 and 1819, there had been protrac¬ 
ted litigation between Raja Kadir Ali, the then 
zamindar of Kharagpur, and the relations of 
Purandar Singh, the deceased ghatwal of 
Handwa, in which Raja Kadir Ali asserted a 
right to nominate the ghatwal who was to 
succeed to Purandar Singh and that, in this 
litigation, Raja Kadir Ali had been unsuc- 
cessful. 

The judgments of the District Judge of 
Bhagalpur and of the Provincial Court of 
Murshidabad are in the paper-book of tho 
Privy Council Appeal No. 112 of 1918 2 and I 
have thought it proper to refer to them as 
they were to a very large extent the basis of 
Lord Sumner’s decision. It appears from 
them that Raja Kadir Ali asserted that Raja 
Purandar Singh was a ghatwal and that he 
was entitled to appoint his successor. It was 
further asserted that as Raja Purandar Singh 
had declined to apply to him for a sanad and 
execute the usual kabuliat, Raja Kadir Ali 
had appointed one Bhawani Singh as ghat¬ 
wal and Bhawani Singh bad been unable to 
obtain possession of the Handwa estate. The 
claim for possession - was resisted by Raja - 
Purandar Singh on the ground that he was not 
a ghatwal but was a zamindar’and mokaram- 
dar. An attempt was apparently made to show 
that Raja Purandar Singh had obtained a 
sanad from Raja Kadir Ali and had executed 
a kabuliat in his favour but the documents 
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produced were thought to be spurious and the 
suit was dismissed. The judgment of the Dis¬ 
trict Judge was delivered in 1812 and two or 
three years earlier Dr. Buchanan had visited 
Handwa and in his description of pargana 
Handwa had given some account of the dis- 
pute. An extract from the BuchaDan Manus¬ 
cripts is to be found in Appendix 17 at page 41 of 
MacPherson’s Settlment Report on the Santal 
Parganas. This is of interest as showing that 
as early as 1809 the Handwa estate “had been 
entirely exempted from military service” and 
also as showing the extent of the authority 
which the Raja of Kharagpur then claimed to 
exercise over the ghatwals in his estate. The 
argument put forward on behalf of the appel¬ 
lant was based wholly or almost wholly on 
the similarity of the provisions contained in 
the two pattas granted by Captain Browne, 
one of the ghatwal of Handwa and the other 
to the ghatwal of Kakwara. There are, how¬ 
ever, indications in the pattas themselves and 
in what we know to have taken place in the 
period immediately following the grant of the 
pattas, that the statusi of the two ghatwals 
was, by no means, the same. For one thing 
the ghatwals of Handwa appear never, or at 
least never since 1776, to have paid any rasum 
of two annas in the rupee on the amount of 
the land revenue assessed on their lands to 
the Raja of Kharagpur. For another, in and 
immediately after 1776, they paid the land re. 
venue, for which they were liable, into the Gov. 
eminent treasury direct and not through the 
Baja of Kharagpur, ^heninmore than one list 
of the ghatwali tenures under the Kharagpur 
Raj prepared by the Collectors of Bhagalpur, 
Handwa is not to be found whereas Kakwara 
is always found. Finally, after the restoration 
of the Kharagpur Raj to the family of Raja 
Muzaffar All the ghatwals of Handwa, instead 
of obtaining a sanad from Raja Kadir Ali, 
obtained instead a sanad from the then Collector 
of Bhagalpur, Mr. Diokison, and a claim made 
b y ® a i a Kadir Ali to appoint a new ghatwal 
of Handwa on the occurrence of a vacancy 
m the office was negatived by the Courts. For 
these reasons the decision of the Judicial 
Committee in 3 Pat. 183 2 is, in my judgment, 
of little or no assistance in dealing with the 
question now at issue. What is of importance 
for our present purpose in the decision is, in 
my opinion, the following observations of 
Lord Sumner at p. 202 of the report which 
ahow that their Lordships of the Judicial 
Committee contemplated the possibility that a 

* b,ch WaB a Government 

™ ab . tenure later have been con- 

verted into a zamindari ghatwali tenure : 

“The question 'whether or not a eiven oW®.!* 

We b toTS-fSKI 


on tbe original grant, and unless the inclusion of the 
tenure in the assessment of zamindari lands can be 
shown to have amounted to a release by theGovern- 
ment of the ghatwali services or to a grant to a third 
party of the right to receive them and of tbe right 
to appoint the ghatwal, the tenure must remain, as 
it originally was, a Government ghatwali tenure.” 

Before I proceed to consider certain events 
which took place subsequent to the grant of 
this sanad to the ghatwals of Kakwara in 
1777, it will be convenient to consider what 
exactly their status then was. There is no 
reason to suppose that, in their origin, the 
ghatwali tenures in the Kharagpur Raj 
were not of precisely the same kind as the 
ghatwali tenures in the district of Birbhum. 
Now, it would seem that, during the greater 
portion of the eighteenth century and the first 
decade or more of the 19th century, there was 
a continuous struggle between the Raja of 
Birbhum on the one hand and the ghatwals 
in his estate on the other, the latter endea¬ 
vouring to throw off any allegiance they 
owed to him and asserting their complete in- 
dependence (see the footnote at p. 509 et seq 
of HarriDgton’s Analysis, vol. 3). 

At the permanent settlement or subsequ- 
ently, the ghatwals of Birbhum strenuously 
asserted that they were independent taluk- 
dars and were entitled to engage for the land 
revenue separately. This claim was ultima- 
tely negatived, and, although Regn. 29 of 
1814 provided that they should pay the land 
revenue assessed on their tenures direct to 
the Government, it also provided that, if and 
when the assessment was increased, the Raja 
of Birbhum should share largely in the bene¬ 
fit. The ghatwals of Lachmipur and of 
Chandwa Pasi were eventually permitted to 
pay the land revenue assessed on their tenures 
into the treasury direct, and not to the Raja 
of Kharagpur. The remaining ghatwals in the 
Kharagpur Raj do not, however, appear ever 
to have claimed that they were independent 
talukdars, and, as such, entitled to be separat- 
ed from the Kharagpur Raj under Regn. l of 
1601 . If some of the ghatwals under the Kharag¬ 
pur Raj, and the ghatwals of Kakwara were not 
among them, were ever in possession of sanads 
granted by the Moghul Emperors or their 
viceroys, the indications, to my mind, are that 
they must have obtained these sanads very 
possibly after the arrest of Raja Muzaffar 
Ali, in an attempt, such as was being made 
by the ghatwals in Birbhum, to assert their 
independence. In any event, whatever the 
ongm of the ghatwali tenure of Kakwara 
was, it seems quite clear that, immediately 
prior to 1777 the ghatwals were in subordina. 
*! on tbe **aja of Kharagpur. The sanad, 
granted by Captain James Browne, provided 
not merely that the ghatwals of Kakwara 
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should pay the land revenue Assessed on their 
tenures through the zamindar, but also that, 
over and above the land revenue, they should 
pay to the zamindar a rasum of 2 annas in 
the rupee. This rasum-i-zamindari was a pay. 
ment similar to malikana which was "the 
unalienable right of proprietorship” and was 
paid to the family of zamindars who had 
been deprived of their estates for disobedience 
or contumacy: (see the answers to questions 12 
and 17 by Gholam Hussain Khan, formerly 
Nazim of Biar, at pp. 320-1 in Harrington's 
Analysis, Vol. 3). 

It is, of course, true that, at the perma¬ 
nent settlement, many persons who were in¬ 
dependent talukdars and actual proprietors 
of the soil were assessed with and, therefore, 
compelled to pay their land revenue to 
zamindars. It is also true that, when such 
persons failed, as in many cases they did fail, 
to apply for separation under Regn. 1 of 
1801 , their rights were not thereby otherwise 
affected. The circumstance, however, that, 
in 1777, Captain James Browne recognised 
that the proprietor of the land in the posses¬ 
sion of the ghatwals of Kakwara was the 
Raja of Kharagpur, and that, in consequence, 
the ghatwals were liable to pay a rasum to 
him shows, I think, clearly enough, that these 
ghatwals never were, or, at any rate in 1777, 
were not, independent talukdars. The Calcutta 
High Court in 3 Cal. 251° has already expressed 
the opinion that the status of the ghatwals of 
Kakwara was the status of dependent taluk- 
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insurgents or, at all events should not be used 
against himself. The sanad, no doubt, con. 
verted the tenure which the ghatwals of 
Kakwara held, whatever its nature was, into 
a Government ghatwali tenure. If, however, 
the sanad was granted as a measure of tem' 
porary expediency, and if before it was granted 
the ghatwals of Kakwara were dependents of, 
and subordinate to the Raja of Kharagpur, is 
there anything at all unlikely in their having 
been permitted or forced to revert to their 
previous status as soon as normal conditions 
were restored? There are a number of rea. 
sons for supposing that this is what in fact* 
actually happened. In 1780, the Kharagpur 
Raj was given to Raja Kadir Ali, the grand, 
son of Raja Muzaffar Ali, who was then a 
child of five or six. During his minority the 
Raj would seem to have been managed by 
•Mr. Cleveland and other Collectors of Bhagal- 
pur. Now, very soon after the estate was given 
to Raja Kadir Ali, the ghatwals of Kakwara 
appear to have taken steps to obtain from 
him a sanad confirming them in the enjoy, 
ment of their tenure. It is unnecessary to 
discuss this sanad in detail or to contrast it 
with the earlier sanad granted by Captain 
Browne. It is, however, perhaps not without 
significance that, in the later sanad, the pre¬ 
cise amount to be paid by the ghatwals to 
the Raja of Kharagpur as rasum was stated. 
Although the earlier sanad had made it clear 
that rasum was to be paid by the ghatwals, 
the amount of the land revenue and the 


dars, and this point must, therefore, now, in 
any case, be regarded as settled by authority. 

In Mr. P. W. Murphy's Report of .the 
Survey and Settlement Operations in Bhagal- 
pur (p. 15) it is stated that the leaders of the 
insurgents, whom Captain James Browne was 
engaged in suppressing, were certain ghatwals, 
and among them Biru Singh one of the 
ghatwals of Kakwara. It is also there stated 
that, in 1777, the ghatwals of Kakwara were 
arrested by the thikadar or farmer of the 
Kharagpur Raj, and, when on their way to 
Bhagal pur, were forcibly removed from his 
custody and taken before Captain Browne. 
In the Bhagalpur District Gazetteer (p. 159) 
it is stated that, in consequence of some 
trouble with the aumil or other local autho¬ 
rities, Faiz Ali, the son of Raja Muzaffar Ali, 
joined the ghatwal of Lachmipur who was the 
leader of the insurgents. This course of events 
justifies the conclusion that the object of 
Captain James Browne in granting the sanad 
which he did to the ghatwals of Kakwara was 
to detach them from the insurgents and to 
ensure that the not inconsiderable force of 
barkandazes and archers which they com¬ 
manded should either be used against the 


amount of the rasum had not been set out 
separately. This was not an isolated act on 
the part of the ghatwals of Kakwara. We 
know that every one of the ghatwals except 
the ghatwal of Handwa who were granted 
sanad by Captain James Browne, took pre¬ 
caution to obtain sanad confirming them in 
the tenure of their lands from Raja Kadir 
Ali: see 14 pat. 70 3 at p. 154. We also know 
that, in 1783, the Collector of Bhagalpur sent 
a letter to Raja Kadir Ali, informing him that 
Ranee Surbissuree, the ghatwal of Jummee 
Hamapa, had been dismissed, and stating 
that 

"as the office is in your Highness's gilt, your High¬ 
ness will, should you deem it necessary and proper, 
appoint a person to the office of Ghatwal of the said 
Pergunnah, to watch day and night at the said 
Ghat. Should it be advisable, your Highness may 
retain it under your Highness’s control, informing 
the Court of the circumstance : see 6 M. I. A. 101 


P 126 '* 

gain, it appears that, in 1786, the Collector 
: Bhagalpur issued a parwana to Babu Chum 
al, who was the sarbarakar or manager of 
aja Kadir Ali, which contained the following: 

"It is very laudable that he has n °" 

nads to the Ghatwals on his own behalf, ‘bat lie 
is changed the ghatwals of some places and that 
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he has brought under direct collection some of those 
ghatwali tenures where ghatwals were not so very 
necessary. It is requisite that in future also which¬ 
ever ghatwal may be unfit and slow and negligent 
id looking after the ghatwali affairs should be at 
once changed. Otherwise, he shall be responsible for 
the negligence of the ghatwals, as, on account of 
being the Peshkar and Sar-barah-kar of Raja 
Quadir Ali, he has got the power of changing the 
ghatwals. He should bring under his direct collection 
those places where there arc no ghatwals up to this 
time and where it is not necessary to keep ghatwals. 
He is competent to do so.'* 

In order to understand this course of events, 
it is necessary to bear in mind that, in the 
eighteenth century, rights in land were based 
almost wholly on custom and scarcely, if at 
all, on statute law. The sanads, which the 
zamindars were in the habit of obtaining 
from the ruling power or dependent land¬ 
holders, were popularly regarded not so much 
as title deeds, which could be relied on in 
Courts of law, but rather as solemn and bind¬ 
ing assurances that the custom of the country 
would bo respected and land owners would 
not be arbitrarily or capriciously disturbed 
in the enjoyment of their property by the 
hand of power. In 1777, the jungle terai 
mahals were under martial law and the ghat¬ 
wals obtained, or were forced to accept, sanads 
from Captain James Browne who was the per¬ 
son administering martial law. When normal 
conditions were restored and a grandson of 
Raja Muzaffar Ali succeeded to the Kharag¬ 
pur Raj, the ghatwals would seem to have 
followed the usual practice and obtained 
sanads from him confirming them in the en- 
joyment of their tenures. At no time would 
it seem to have occurred either to the Collec. 
tor-of Bhagalpur or to the ghatwals them- 
selves that the sanads granted by Captain 
James Browne were the foundation of their 
nghts. In 1819, for instance, the Collector of 
Bhagalpur, in speaking of the ghatwals, wrote 

"they hold their lands.in virtue of sanads wanted 

fh^f " Hand^who. 1 ^ 

9htntu^ T* ° r * fc the of’the 

19th century, endeavoured to throw off the 

control of the Baja of Kharagp^rS 

SeJSTS?*? ° r ““ praprietora 

contended tW°n, appear ever *o have 
contended that they were made proprietors of 

ShS T by th « “g»nted P loTm b y 

Uptam James Browne, and such a contra 
a lf , pufc f° r ward then, would have be^n 

afi ^e r r h ° lly , unt t nable indeed 

- >-£ -5 &£?!££! E i6tor3hip 

- Si-ss-g 


parties; by gift from the proprietor; or by inheritance. 
According to strict right, no person can become the 
proprietor but by one of the three above mentioned 
modes; though by usage the Emperor or his repre¬ 
sentative, being displeased with a zemindar on 
account of his contumacious and refractory be¬ 
haviour, may displace him and appoint another 
by sanad in his room. The person, so appointed, 
is by usage considered as zemindar and proprietor 
of the soil; though according to strict right he be 
not so.” 

Again, the same authority said : 

"The Emperor is the proprietor of the revenue, 
issuing out of the territory under his authority, 
but he is not the proprietor of the soil. Hence, it is 
that when ho grants any aymau altamghas and 
jageers he merely transfers the revenue from himself 
to the grantee see Harrington’s Analysis, Yol. 3, 
pp. 301 and 326-9. 

I do not make these observations with a 
view to casting any doubt on the correctness 
of the proposition which I have already stated; 
namely, th^, in law the effect of the grant 
by Captain James Browne of this sanad in 
1777 to the ghatwals of Kakwara was to 
convert their tenure, whatever it had pre¬ 
viously been, into a Government ghatwali 
tenure. The various incidents or events which 
I have just detailed are, however, in my 
opinion, pertinent when we come to deal with 
what is the crucial question at issue in this 
case and which, to use the language of Lord 
Sumner, may be stated thus : 

“ Did the inclusion of this ghatwali tenure in the 
assessment of the zemindari lands amount to a 
release by tho Government of the ghatwali services 
or to a grant to a third party of the right to receivo 
them and of the right to appoint tho ghatwal ?'• 
Prior to the permanent settlement the zemin¬ 
dars of Bihar had, no doubt, certain inchoate 
rights of a proprietary nature, using that word 
in the sense in which it was understood in the 
Kngland of the 18 th century. The permanent 
settlement, however, once and for all recog¬ 
nized and gave further definition to these 
rights and led to all subordinate land-owners 
being regarded as haviug derived their rights 
in land from the zemindars. Prior to 1796 
when the permanent settlement of mahalat 
Kharagpur was concluded, the ghatwals of 
Kakwara and other ghatwals held their lands 
on condition of rendering certain services and 
also on condition of paying a certain amount 
ot land revenue and, over and above that a 
rasum to the Rajs of Kharagpur as the actual 
proprietor of the soil. As a result of the 
permanent settlement, the ghatwals ceased to 
pay land revenue and a rasum and instead 
pai rent to the Raja of Kharagpur. From 
being merely in some kind of rather vague 
and indefinite subordination to the Raja they 

5^“. hi J. tenant3 - Their status was J. 
doubtedly the status of dependent talukdars, 
and, when Regn. 7 of 1799 was enacted and 
during the 60 years thereafter it remained in 
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force, the Raja of Kharagpur was given wide 
powers to enable him to realise his rent, 
among which were,’ in certain circumstances, 
the power to evict the ghatwals. There can 
be no doubt that, from time to time, this 
power was exercised, and various ghatwals 
were removed. In 1873 there came before the 
Judicial Committee of the Privy Council a 
number of appeals by the Banaili Raj, which 
had by then succeeded to the Raja of Kharag¬ 
pur, against orders made in suits instituted 
by them to recover possession of certain ghat, 
wali lands including those of the ghatwals of 
Kakwara. At the hearing of these appeals, it 
was apparently admitted by the respondents 
that, from time to time, the zamindar had 
dismissed certain ghatwals. All that was con¬ 
tended by them was that there was nothing 
to show that these particular ghatwals had 
not been dismissed for incompetence or failure 
to perform the services to which tneir tenures 
were subject, but had been dismissed merely 
on the ground that the zamindar had no 
further need for their services which the 
ghatwals were required to render. I would 
point out that the sanad of 1777 contained a 
provision that the ghatwals of Kakwara should, 
when murder, dacoity, robbery or theft was 
committed in their taluk, take steps to trace 
out and bring the culprits to punishment. The 
sanad of 1780 was more explicit and contained 
the following : 

‘‘If, God forbid, the properties of any one bestolen 
or plundered and cattle be concealed or murder 
committed, they should trace the thieves and night- 
robbers with the properties intact, restore the pro¬ 
perties to the owner and produce the party of the 
mischief-mongers before the buzur and prove the 
murder.” 

These were the provisions ordinarily inserted 
in the sanads granted at this time to zamin- 
dars (see Phillips Land Tenures of Lower 
Bengal Appendix, page 478 and Harrington's 
Analysis vol. I, page 510). The force of bar- 
kandazes and archers which the ghatwals were 
required to maintain would seem to have been 
a force of a rather unusual kind but suited to 
the difficult and unsettled condition of the 
country to enable them to perform this obli¬ 
gation to maintain order and suppress crime. 
The provision that the ghatwal should appear 
with his men before the huzur when called on 
was, I imagine, probably designed merely to 
ensure that the force should be liable to ins¬ 
pection by the authorities to see that it was 
kept up to strength and in a proper state of 
equipment. At any rate, there is nothing to 
show that the forces of a number of ghatwals 
were ever embodied at the same time and 
used together as a kind of feudal levy. How¬ 
ever these forces were used, they would not 
seem to have been used for any appreciable 


length of time after 1777. In 1780, Mr. Cleve¬ 
land formed the Bhagalpur Hill Rangers which 
survived until 1855 and must, from the outset 
have been a far more effective force than the 
barkandazes and archers of the ghatwals in 
coping with any large-scale incursions of the 
paharias into the low-lands, and, in 1793 , the 
zamindars and the ghatwals were relieved of 
any responsibility for suppressing and punish, 
ing crime within their villages. By 1839 and 
possibly a good deal earlier, the services such 
as they were, had ceased to be demanded and 
in 1803 the Government of Bengal formally 
relinquished any claim to them. In 1840, maha. 
lat Kharagpur was sold for arrears of land 
revenue and was purchased by the proprietors 
of the Banaili Raj. The latter appear to have 
called on a certain ghatwal, Tikait Jugmohan 
Singh "to attend on them” and when he did 
not do so formally dismissed him. Subse¬ 
quently they instituted a suit to obtain pos. 
session of his land and this suit was decreed. 
From the report (Sadr Diwani Reports for 
1857, vol. 2 , page 1812 ) it appears that Tikait 
Jugmohan Singh was one of those ghatwals 
to whom Captain Browne had granted sanads 
in 1777. The report is, of interest as showing 
that the rent of this ghatwal had more than 
once been enhanced and also that by 1857 the 
zamindar was regarded as the authority en- 
titled to demand such services as the ghatwal 
was still liable to render. This was the natural 
and inevitable result of the permanent settle- 
ment which converted the zamindar into a 
proprietor in the sense in which the word was 
then understood in England, which he had not 
quite been before, and depressed the ghatwal 
to the status of a mere tenant. The change in 
status was no sudden or catastrophic or even 
very unnatural one. In 1777, the ghatwals of 
Kakwara were in rebellion against the ruling 
power and against the thikadar or farmer of 
the Kharagpur Raj. Captain Brown won 
them over by the grant of a sanad which gave 
them what they had very probably had before, 
hereditary rights in their lands and also what, 
in theory at least they very probably had not, 
exemption from any enhancement in their 
jama or land revenue at least during the 
period of their own lives. Nevertheless, the 
grant was expressed to be a grant of a taluk 
which signified a dependency and a ras 11111 /- 
zamindari as well as land revenue was to be 
paid by them. Phillips, in describing the 


igin of talukdars says : 

"The result is that the characteristic feature of a 
lukdar’s position is that he either has a 
tore him and then gets only a share oftheprofi^ 
collection; or if there is no zemindar he yiedds a 

irtion of those profits to a representat^e of the 
rmer zamindar. When neither of ‘bese r^tnctions 
present he is practically a zamindar, although he 
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may still be called by the name of talukdar after be 
has outgrown its limitations. It is certain that in 
some cases the talukdar enjoyed full rights although 
in others be did not” (Land Tenures of Lower 
Bengal, pages 153-154). 

In 1779 the Kharagpur Raj was, and for thirty 
years or more had been, settled for shorter or 
longer periods with thikadars or farmers of 
the land revenue. The ghatwals of Kakwara 
were then brought into direct relations with 
the ruling power, but it would not seem to have 
been intended radically to alter their status as 
dependent or subordinate land-holders. Three 
years later, when the zamindari was restored 
to an infant grandson of the dispossessed Raja 
the authorities appear to have made it clear 
that no such alteration in status was intended 
to take or had in fact taken place. Only in 
this way can the grant of fresh sanads to the 
ghatwals and the letters and parwana of the 
Collector of Bhagalpur to which I have already 
jreferred be explained. In my judgment, the 
Government ghatwali tenure by the sanad of 
1777 was converted into a ghatwali tenure 
under the Kharagpur Raj, certainly, at the 
permanent settlement in 1796, if not earlier in 
1780, when the zamindari was restored to Raja 
Kadir Ali. It necessarily follows that the local 
custom, of which since the decision in 15 cal. 
47l 15 judicial notice can be taken, applies and 
makes any alienation of the ghatwali tenure 
of Kakwara, to which the Raja of Kharagpur 
has given his assent, a valid alienation. The 
question that arose in 15 Cal. 471 15 was whether 
an alienation by the ghatwal of Kharna was a 
valid alienation and Kharna, it may be ob- 
served, was one of the five ghatwali tenures 
which like Kakwara, survived the litigation 
in and after 1863 between the ghatwals on the 
one hand and the Banaili Raj on the other. 
In 1929, the present appellant obtained from 
the proprietors of the Banaili Raj a consider, 
able sum of money on the security of a mort¬ 
gage. In the mortgage bond, which ho executed 
it was stated that 

mahal ? are deemed to be Kharagpur 
Ghatwali tenures and as without the consent of the 

L?a P te let the °i“ ahalat Kharagpur, i. o., the Banaili 
estate, the same cannot be mortgaged, let out in 
rehan or transferred in any other way, at my rw«? 
^elpropnetors of the Banaili estate 7 ’ 32 

^ 0t “ tehan and mortgCe the 
ghatwali mahals, Kakwara and Dudhari.” 

It was not contended before us that'the recital 
m this deed operated by way of estoppel and 
it is unnecessary to consider the point excent 
to say that it affords still one more piece of 

6v,d ?. nce were needed, that the 

JSS-«» ap P eUanfc c *n be alienated pro. 
v ded the permission of the Raja of Kharag. 

gf' p a ‘ h , er t 9 accessor in interest, the 

law f^vo a, ‘ ha ? b6GQ P r£m °ualy obtained. The 

“ d 116 "*■ 


therefore, very heavy on the judgment-debtor 
to show that his tenure was not liable to sale 
in execution of this decree. He could not really 
find anything to support his contention except 
the circumstances that more than 150 years 
ago his ancestors and the then ghatwal of 
Handwa were both granted somewhat similar 
pattasand it has been decided that the Handwa 
estate is inalienable. In the latter part of the 
18 th century, the land revenue was still and 
always had been periodically revised or re¬ 
assessed and it was also the custom of the 
country for the heirs of zamindars and ghat- 
wals alike to obtain fresh sanads or pattas 
and to enter into fresh kabuliyats. With the 
greatest respect I venture to think that too 
much importance ought not to be attached to 
a sanad or patta which must have been merely 
one in a series. This sanad may have con¬ 
verted an existing tenure into a Government 
ghatwali tenure in the sense that it stipulated 
that the quasi-military service which the ghat¬ 
wal then had to render was to be rendered to 
the State. But there is no charm or magic in 
a word or label. It is, in my opinion, clear 
that the Handwa ghatwali estate differs and 
has always, since 1777, and probably earlier, 
differed toto coelo from the Kakwara ghatwali 
tenure. In my judgment, the decision of the 
learned Subordinate Judge was correct and I 
would accordingly dismiss this appeal with 
costs. 

Chatter ji J. — This appeal, which arises 
out of an execution proceeding, has come be¬ 
fore me owing to a difference of opinion bet- 
ween Manohar Lall and Shearer JJ. The 
point on which they differed is : “Whether 
Kakwara ghatwali tenure is a Government 
ghatwali or a zamindari ghatwali and therefore 
liable to sale in execution of a decree for arrears 
of rent and cess obtained by the zamindar.” 

Admittedly Kakwara is a ghatwali tenure 
situated within the estate known as Mahalat 
Kharagpur, which is a big permanently settled 
estate bearing Touzi no. 445 of the Bhagalpur 
Collectorate. This ghatwali tenure carries a 
faxed annual rent of Rs. 245-12-9 payable to 
the proprietor of Kharagpur. The respon¬ 
dents are the present proprietors of Kharag. 
pur and the appellant is the present holder 
of the Kakwara ghatwali tenure. 

The respondents obtained against the an 
peilant a decree for arrears of rent and cess 
payable for this ghatwali tenure. In execu¬ 
tion of this decree, the decree-holders prayed 

Tb ° judgment-debtor 
hied a petition of objection under S. 47, Civil 

r. “lending, inter alia, that the tenure, 

{2“2m *£*$"*£ temre ’" WAS D0t liable to 

K Mld - tj* hearing of the objection, the 
judgment-debtor further asserted that it was 
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a Government ghatwali tenure and was, there- 
fore, inalienable. The decree-holders, on the 
other hand, urged that it was a zamindari 
ghatwali tenure and was, therefore, saleable 
with the consent of the zamindar. The Subor¬ 
dinate Judge overruled the judgment-debtor’s 
objection and held that Kakwara is a zamin¬ 
dari ghatwali tenure. The judgment-debtor 
has, therefore, preferred this appeal. 

This appeal was at first heard by Manobar 
Lall and Shearer JJ. Manohar Lall J. held 
that Kakwara is a Government ghatwali, 
while Shearer J. held that it is a zamindari 
ghatwali, alienable with the consent of the 
zemindar. The question, therefore, which I 
have to decide, is whether Kakwara is a Gov¬ 
ernment ghatwali or a zamindari ghatwali. 
It is not disputed that if it is a zamindari 
ghatwali, it is alienable with the zamindar’s 
consent. The origin and nature of ghatwali 
tenures were fully explained by Lord Kings- 
down in 6 M. I. A. 101. 1 These tenures origina¬ 
ted with the Mahomedan rulers, as will appear 
from the following passage in his Lordship’s 
judgment (pp. 109-110) : 

“The mountain or hill districts in India were at 
this time inhabited by lawless tribes, asserting a 
wild independence, often of a different race and 
different religion from the inhabitants of the plains, 
who were frequently subjected to marauding expedi¬ 
tions by their more warlike neighbours. To prevent 
these incursions it was necessary to guard and 
watch the ghats, or mountain passes, through which 
hostile descents were made; and the Mahomedan 
rulers established a tenure called ghatwali tenure, 
by which lands were granted to individuals, often of 
high rank, at a low rent, or without rent, on condi¬ 
tion of their performing these duties, and protecting 
and preserving order in the neighbouring districts.” 
But ghatwali tenures were also created by 
the Raja or zamindar of Kharakpur, as will 
appear from the following passage in the 
judgment at p. 112 : 

"A very large quantity of lands within this district 
had been granted by the ancestors of the Raja on 
the ghatwali tenure before described.” 

From the context, “this district” refers to 
Bhagalpur district, and "the Raja” refers to 
Raja Lelanund Singh, the appellant, in the 
case, who was the zamindar of Kharakpur. 
Again at p. 123 of the judgment, there is refer¬ 
ence to the following class of ghatwals : 

“The ghatwals attached to the Kharakpur estates, 
who pay a stipulated rate of rent for their lands and 
villages, being bound to protect and guard the high¬ 
ways, to watch the stations at the passes,'to prevent 
disturbances being created by the mountaineers, 
thieves and highwaymen. They hold their lands in 
virtue of sanads granted by the zamindar of Kha¬ 
rakpur, except some who have received theirs from 
the former authorities". 

In 51 I- A. 37 2 their Lordships of the Privy 
Council had to deal with the Handwa gbat- 
wali, which ia situated topographically within 
the Kharakpur estate. Lord Sumner, who 
delivered the judgment, classified the ghatwali 


tenures in the Sonthal Parganas under three 
heads: 

“(a) Government gbatwalis created by the ruling 
power; (b) Government gbatwalis, which, since their 
creation and generally at the time of the permanent 
settlement have been included in a zamindari estate 
and formed into a unit in its assessment ; and (e) 
zamindari gbatwalis, created by the zamindar or his 
predecessors and alienable with his consent. The 
second of these classes is really a branch of the first 
(page 50)." 

His Lordship's following observation (at p. 64 ) 
is important : 

"Governmentghatwali tenures have to some extent 
lost, or appeared to lose, their identity by being 
included for revenue purposes in the assessment of 
zamindari lands held by another and an indepen¬ 
dent proprietor, but the question whether or not a 
given ghatwali tenure is a Government ghatwali 
tenure must depend on the original grant, and unless 
the inclusion of the tenure in the assessment of 
zamindari lands can be shown to have amounted to 
a release by the Government of the ghatwali services 
or to a grant to a third party of the right to receive 
them and of the right to appoint the ghatwal, the 
tenure must remain, as it originally was, a Govern¬ 
ment ghatwali tenure." 

In that case there were two grants, one by 
Captain Brown in 1776 and the other, which 
was a confirmation of the first, by Mr. Dickin- 
son in 1794, both these gentlemen being officers 
of the ruling power, the East India Company. 
On a construction of these grants, the Handwa 
ghatwali was held to be a Government ghat- 
wali. It was found that though in assessing 
revenue on Handwa, it was included as part 
of the Kharakpur estate for fiscal purposes.it 
was quite separate from Kharakpur. The 
Kakwara ghatwali was undoubtedly in exist- 
ence from before 1766 when the East India 
Company became the ruling power in the 
Provinces of Bengal, Bihar and Orissa. But 
there is no document for the prior period 
forthcoming. The earliest document on the 
record is a sanad Ex. 1 granted by Captain 
James Brown in 1776 to JRankoo Singh and 


Bhairo Singh, who were the ancestors of the 
present appellant. It runs as follows : 

"Know ye, the present and future mutasaddis of 
affairs, chaudhuries, kanuDgos, zamitadars and ghat¬ 
wals of Pargana Danda Sukbwara, Zilla Jangaitari, 
appertaining to Kharakpur, Sarkar Monghyr, in the 

province of Bihar. „ ^ , T . , 

From the beginning of 1184 Fash, Taluka Kak¬ 
wara, pargana aforesaid, is let out in perpetual 
mukarrari, without any objection or contention to 
Rankoo Singh and Bhairo Singh, ghatwals of tho 
said taluka, at a fixed jama of Rs. 245-12-15 (rupees 
two'hundrediand forty-five, annas twelve and gandas 
fifteen) in current coins noted in the endorsement, 
consolidated from all sources, including mal-wajhat, 
sair-wajhat and all grains, and excluding the per¬ 
quisites of tho zamindari, nankar, chaudhuries ana 
kanungos, parganati expenses, lands given in^ity, 
e. g. barhmotar, shibotar and btfhunpant lands, 
aima lands of jagirdars, barqandazes 
dhupars (?), mahus (?) etc. It is nju.sitei thaUJiey 
should peacefully cultivate (torn) iand P*y t* 8 ® 0T *® 
ment (torn), according to the kabuhyat yea 
year, and crop after crop, into the Government trea 
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sury. They should make such effort as to increase 
the cultivation of the said taluka from day to day. 
They should hold themselves responsible for defi- 
cient cultivation. They should keep the tenants 
pleased and contented with their good treatment 
and should not oppress any one and make excessive 
demands. They should not fix the allowance of the 
jagirdars and barqandazes, etc., over and above the 
rent. They should bear this in mind. They should 
provide for the protection of tenants within their 
jurisdiction and of the villages of the said taluka. 
Whenever the chakars (?) be sent for by the huzur, 
the, sardar (?) should appear before him with bis 
men. If at any place, within their boundary limits, 
murder, disturbance, dacoity, theft, highway rob¬ 
bery, etc., be committed, and the culprit be traced 
or be found conspiring advisedly with anyone and 
the Government work suffer, and proper punish¬ 
ment be meted out after inquiry, they will be res¬ 
ponsible (?) by virtue of their position, and will be 
dismissed from their post and will not be reinsta¬ 
ted (unintelligible). The amlas of the zamiodars of 
the said taluka should, on knowing the said istim- 
rari mukarrari rent to have been fixed, continue to 
receive the mukarrari rent from year to year and 
should not demand even a farthing in excess. They 
should treat this as peremptory and act as written 
herein.’* 

It will be noticed that Rankoo Singh and 
Bhairo Singh are described as “ghatwals of 
the said taluka/’ which implies that they 
were already ghatwals. This sanad was con¬ 
strued by the Calcutta High Court in 3 W. R. 
84 4 as follows : 

“It is addressed to the ancestors of the defen¬ 
dants in the character of ghatwals and seems to us 
to be rather a confirmation of an existing tenure 
than tho creation of a new one.” 

I shall have occasion to refer to this case 
again, If Captain Brown's sanad Ex. l had 
stood by itself, there could be no escape from 
the conclusion that the grant being by the 
ruling power, the tenure would be a Govern¬ 
ment ghatwali, whatever might be its previ¬ 
ous history. But this was followed by another 
sanad ex. l (a) granted in 1780 by Raja 
Kadir Ali, the zamindar of Kharakpur, to the 
same two persons, Rankoo Singh and Bhairo 
Singh, in the following terms: 


Know ye the present and future mutasaddi' 
affaire and the gunaaahtas holding the posts 
Chaudhuris and Kanungos of pargana Danda Sul 
wara appertaining to mabals Kharakpur, Sari 
Mongbyr, in the Province of Bihar. 

_ . x __ _ .. t • * | service tenure of taluka Kakv 

tb ® aaid Pargana is held, unde 

? hait0 J i08h and Ranko ° Sin «b, w 

thJeTSr **• a n d aroherfl iD0ludin 8 sardars, 
ho condition of allegiance and loyalty to tho S 

and W f 80 ' Said tenare ) being uph 
and kept intact as usual, according totboendor 

and .f anted with effect from i 
beginning of the khanf season of 1189 Fasli R 

Hul*:f°? ea ?° ndlDg 1188 Faali Mughlana T1 
should discharge tho duties and obligations w 

and^ y t an .li fidel L ty and kee P the terSits pleai 
7“ h ‘^Sood treatment, andaroi 
watch the ghats and ohaukis very carefully a 

rr ly ' f ?° thiof 003 night robber rr 
ftUle be concealed or murder be committed tt 


should trace the thieves and night robbers with the 
properties intact, restore the properties to the owner 
and produce the party of the mischiefmoDgers before 
the Huzur and prove the murder. In case they fail 
to find out the thieves and to prove the murder and 
the concealment (theft) of cattle, they should hold 
themselves responsible therefor. They should continue 
to pay the quit rent to the Sarkar as usual. When 
summoned, they should appear before the Huzur 
with their body of men. It is desired that you should 
consider them as permanent ghatwals of the place 
and maintain them in their possessions and you 
should not fail to give them sound advice so as to 
ensure by all means the advantage of the Sarkar 
and the well-being of the tenant?. Treat this as 
peremptory and act accordingly. 

Dated, the 17th seventh (sic) day of the holy 
month of Moharram of year 22, corresponding to 
1194 A. H.—Endorsement. 

The ghatwali service tenure of taluka Kakwara, par¬ 
gana Danda Sukhwara is granted as before to Rankoo 
Singh and Bhairo Singh with 172 musketeers and 
archers including sardars with effect frobi the begin¬ 
ning of the kharif season of 1189 Fasli, Rajwara, cor¬ 
responding to 1169 Fasti Mughlana, on the condition 
of allegiance and loyalty to the Sarkar.” 

It is necessary to state here that after the 
East India Company came in power, Raja 
Mozaffar Ali, the zamindar of Kharakpur, 
rose in rebellion. He was, however, subdued * 
and made a prisoner in 176S. The East India 
Company took possession of his zamindari 
and managed it by their own officers, Captain 
Brooke, Captain Brown and Mr. Cleveland, 
in succession until 1780, when it was restored 
to Mozaffar Ali's grandson Kadir Ali, a boy of 6, 
his father being dead. The formal sanad from 
the Governor-General restoring the zamin¬ 
dari to him, however, did not come until 
January 1731. It thus appears that the second 
sanad Ex. l (a) was granted by Raja Kadir 
Ali just after he got back the zamindari. It 
bears his seal, and no question has been raised 
as to its validity on the ground that it was 
granted by an infant. It was produced by the 
judgment-debtor himself, and his title partly 
rests on it. It had also been produced in 
previous litigations, to which I shall refer 
later, between the respective predecessors of 
the parties, and the decisions proceeded on 
tho footing that it was a valid grant. 

It has been argued by Mr. L. M. Ghosh on 
behalf of the appellant that the sanad Ex. 1(a) 
was granted by Kadir Ali not in his indivi¬ 
dual capacity, but as representing the Gov¬ 
ernment. This argument is sought to be based 
on tho fact that the seal used on the sanad is 
the seal of Raja Kadir Ali fidvi (devoted to 
or servant of) Emperor Shah Alam, tho vic- 
torious 1198. It is said that the use of the 
Emperor Shah Alam’s name suggests that 
Eadir Ali was acting on behalf of the Empe¬ 
ror. But the ruling power at the time was ac¬ 
tually the East India Company and not Shah 
Alam who was a mere titular Emperor. Why 
the Emperor Shah Alam’a name was used, it 


35G Patna 


Rudreshwari Prasad v. Probhabati (Chatterji J.) A. I. R. 


is-difficult at this distance of time to say. It 
might be out of respect for the mere name of 
the Emperor. Whatever the reason might be, 
there can lie no doubt whatever that Kadir 
Ali was not acting on behalf of the East India 
Company. That being so, it must be held that 
he granted the sanad in his own right as the 
zamindar. 

The question then arises as to the effect of 
this sanad granted by Kadir Ali. It was un¬ 
doubtedly a confirmatory grant, but did it 
confirm the tenure created by Captain Brown’s 
sanad or some pre-existing tenure? The words 
“as usual” which occur in more than one 
place in the body of Kadir Ali's sanad and the 
words "granted as before” in the endorsement 
indicate that the grant was of an old existing 
tenure. The words ‘sarkar" and “huzur” do 
not necessarily mean the Government. These 
words must be understood with reference to 
the context. These are terms of respect which 
may be used by a subordinate, while addres¬ 
sing his superior. 

In construing this sanad, the most import- 
’ ant point to be borne in mind is that it was 
a grant by Kadir Ali as zamindar. It will be 
noticed that in Captain Brown’s sanad it is 
stated that the ghatwals should pay the Gov¬ 
ernment revenue (here in the original the por¬ 
tion which obviously contained the word 
"jama” or “revenue" is torn), according to 
the kabuliat, into the Government treasury, 
while in Kadir Ali’s sanad it is stated that 
they should pay the quit-rent to the "sarkar” 
as usual. Admittedly the rent is paid to the 
zamindar, though, according to the appellant’s 
case, the zamindar in his turn pays the 
amount of rent as revenue to the Govern¬ 
ment. According to the context therefore the 
word “sarkar” in the sanad means the zamin¬ 
dar. It is to be noted that the word “sarkar” 
is not to be found in Captain Brown’s sanad. 
Of course, in both the sanads the services re- 
quired from the ghatwals are practically the 
same. But ghatwali services, by their very 
nature, are practically the same, whether the 
ghatwali is a Government ghatwali or a 
zamindari ghatwali. In the case of a Govern- 
mont ghatwali, the ghatwal is to render the 
services directly to the Government, whereas 
in a zamindari ghatwali, the zamindar, who 
in those early days was responsible for peace 
and order within his zamindari, used to pro¬ 
vide ghatwali services, of course, through the 
agency of the ghatwals. 

If Kakwara was really a Government ghat¬ 
wali what was the meaning of Captain Brown’s 
grant being confirmed by Kadir Ali, an infant 
zamindar only six years old, to whom, by the 
grace of the East India Company, the zamin¬ 
dari was restored ? The fact that the sanad was 


granted by Kadir Ali almost immediately after 
the zamindari was restored to him suggests 
that the ghatwali tenure was handed over to 
him as part of the zamindari. Contrast this 
ghatwali with Handwa, which was held in the 
case in 51 1. A. 37, 2 already cited, to be a Gov. 
ernment ghatwali. In the case of Handwa, 
Captain Brown’s sanad of 1776 (the same year 
in which he granted the Kakwara sanad) was 
confirmed by the Collector, Mr. Dickinson’s 
parwana of 1794. 

Captain Brown wrote a treatise called 
“India Tracts” which was published in 1786. 
In that book be mentioned only three ghat¬ 
wali estates, Handwa, Lachmipur and Chan, 
dan Katoria as being kept under the control 
of the Collector of zilla jungle terai. Appa- 
rently Kakwara and similar other ghatwalis 
were kept under the charge of the rent farmer, 
and they were handed over to Kadir Ali 
when the zamindari was restored to him. The 
true position seems to be that the Kakwara 
ghatwali was, in its origin, a zamindari ghat¬ 
wali, but after the East India Company 
took possession of the Kharakpur zamindari 
after displacing the rebel, Raja Mozaffar Ali, 
Captain Brown, as the District Officer of the 
jungle terai mahals, granted the sanad of 1776. 
When, however, the zamindari was restored 
to Raja Kadir Ali, the latter granted the sanad 
of 1780. Thfe latter sanad cannot be accounted 
for, unless the ghatwali was a zamindari ghat¬ 
wali. After all, what is a zamindari ghatwali ? 
It is a ghatwali created by the zamindar. 
Kadir Ali’s sanad of 1780 was the subject of 
consideration before the Privy Council in I.A. 
Sup. Vol. 181, 6 which I shall refer to again. 
Referring to this sanad, Sir Barnes Peacock, 
who delivered the opinion of the Board, said: 
“That grant was a ghatwali grant." This grant 
being by the zamindar, there is no reason why 
it should not be regarded as creating, if not 
confirming, a zamindari ghatwali. In the cir¬ 
cumstances, the earlier grant by Captain 
Brown may be said to be no more effective 
than a grant made during the suspense of the 
zamindar. The view that Kakwara is a zamin¬ 
dari ghatwali receives support from its subse¬ 
quent history. At the permanent settlement, 
it was assessed to revenue and included as 
part of the Kharakpur zamindari. In 1836 the 
Government started proceedings for resump¬ 
tion of the ghatwali lands comprised .in Kak¬ 
wara and various other taluks which had teen 
included in Kharakpur zamindari at the Per¬ 
manent Settlement. The Government based 
their claim on the following provision of S. 8, 
cl. (4), Permanent Settlement Regulation 1 of 


rhe jama of those zemindars, u> de P e ^*“‘ 
kdars J and other actual proprietors of land, which 
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is declared fixed in the foregoing articles, is to be 
considered entirely unconnected with, and exclusive 
of any allowances which have been made to them in 
the adjustment of their jama, for keeping up thanas 
or police establishments, and also of the produce of 
any lands which they may have been permitted to 
appropriate for the same purpose, and the Governor- 
General in Council reserves to himself the option of 
resuming the whole or part of such allowances, or 
produce of such lands, according as he may think 
proper in consequence of bis having exonerated the 
proprietors of land from the charge of keeping the 
peace, and appointed officers on the part of Govern¬ 
ment to superintend the police of the country.*’ 

In the course of these proceedings, eleven suits 
were instituted on behalf of the Government 
before the Special Deputy Collector of Bbagal- 
pur against different ghatwals to assert the 
Government's right to resume the ghatwali 
lands. In these suits the ghatwals only were 
originally impleaded as defendants, but sub¬ 
sequently the Raja of Kharakpur was added 
as defendant on his application. In the mean¬ 
time, the Kharakpur zamindari was sold for 
arrears of revenue and was purchased by an 
ancestor of the present respondents. The pur- 
chaser was impleaded in the above suit9. 
Eventually, on appeal to the Special Com¬ 
missioner, the suits were decreed in June 1845, 
and the Government’s claim for resumption 
was allowed. One of these suits, which related 
to Ghat Foujdar ghatwali, was taken on ap¬ 
peal to the Privy Council, and it was agreed 
that the decision in this appeal would govern 
the other ten suits. Their Lordships of the 
Privy Council allowed this appeal and dis¬ 
missed the Government's claim for resumption, 
holding that the ghatwali lands in question 
were not within the meaning of s. 8 cl. ( 4 ) of 
Regn. l of 1793, that 

"they were a part of the zamindary of Khnrakpur, 
and were included in the settlement for that zamin- 
dari and covered by the jamma assessed upon it.*' 
This decision which was given in 1855 is re¬ 
ported in 6 M. I. a. 101, 1 which I have already 
cited. At pp. 126-127 of the judgment thore 
is the following pertinent observation 

in the reports of the Collectors to which we have 
a ready referred, it is stated, that it is the province 

« a, a 10 »P po, n t and dismiss the Ghatwals at- 
tached to the Kharakpur estate.** 

On the basis of the decrees passed by the 
bpecial Commissioner in the aforesaid eleven 
resumption suits, the Government resumed 98 
ghatwalis including those involved in these 
eleven suits. Kakwara is within those 98 , but 
whether it was included within the eleven 
B . U ‘k “ n ° fc cl ^ ar from the report, 6 M.I.A. 101. 1 
Admittedly, however, it is covered by this 

nopiamn • 


After this, decision of the Privy Coun 
the Government released the 98 resumed gb 

22s ‘“f 860 ’ *? wm appear from the 

dated 19th April i 860 passed by the Collec 
on the report Ex. c and from the rubakari 


the Collector Ex. E dated 28th August i860. 
A list of these 98 resumed ghatwalis had been 
prepared in March i860. This list is Ex. D. 
Kakwara is item 73 in this list. In 16G3 the 
Government came to an agreement with the 
Raja of Kharakpur whereby the ghatwali 
services which the Raja had to provide were 
compounded in consideration of an annual 
payment of Rs. 10,000 to be made by him to 
the Government. This Rs. 10,000 was added 
to the revenue of Kharakpur, and the Col¬ 
lector issued a parwana Ex. H, dated 9th 
November 1863, to the Raja in terms of the 
said agreement. This composition between 
the Government and the Raja could not be 
thought of, unless it was in respect of zamin¬ 
dari ghatwalis. For the purpose of this com¬ 
position a list of the ghatwali mahals was 
prepared in March 1863 : sec Ex. F(l). Kakwara 
is item No. 40 in this list. Mr. L. M. Ghosh 
suggests that this is a list of the resumed 
ghatwalis and not of the ghatwalis in respect 
of which the ghatwali services were com¬ 
pounded. But, as I have shown above, a list of 
the resumed ghatwalis had already been made 
in March 1860, and there was no reason for 
making such list again in March 1863. In Lord 
Sumner's judgment in 511.A. 37 2 at p. 48 there 
is a reference to the list of ghatwals that was 
prepared for the purpose of the said composi¬ 
tion. Apparently that is the list given in 
Ex. F (l). His Lordship referred to this list 
to point out that Hardwa was not included 
in it. 


After the ghatwali services were thus com¬ 
pounded, Raja Leelanund Singh, the zamindar 
of Kharakpur, brought a suit against the ghat¬ 
wals of Kakwara, Munoorunjan Singh and 
others, for possession of taluk Kakwara on 
the allegation that the lands were held for 
certain police services, that the appointment 
and dismissal of ghatwals rested with the 
plaintiff, that he had lately compounded with 
the Government for a money payment in 
lieu of the police services which he was bound 
to render through the ghatwals, and that, 
therefore, those services being no longer re¬ 
quired, he was entitled to resume the lands. 
The defendants pleaded that they hold that 
ghatwali os a permanent tenure at a fixed 
jama under sanads derived directly from the 
representatives of the British Government, 
being grants of the land subject to ghatwali 
services, which they were always ready and 
yimng to perform. The principal Sudder 
Ameen decreed the suit, but on appeal to 
the Calcutta High Court, it was dismissed, 
iheir Lordships considered both the sanads 
of Captain Brown and Kadir Ali and held 

Si 5 6f0 ? 8ftnt9 hold a P er Pet«al hereditary 
tenuro at a fixed jama, in money and service, and 
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that, except for misconduct on their part, they can¬ 
not be evicted." 

This decision which was given in June 18G5, is 
reported in 3 W.R. 84, 4 to which I have already 
referred. The following observation of their 
Lordships is relevant : 

“For misconduct, the failure to perform the condi¬ 
tions annexed to their tenure they, no doubt, are 
liable to be and sometimes have been ejected, and 
when so vacant, the right of nomination to the 
oflice, no doubt, rests with the zamindar." 

The implication of this observation is that, 
for misconduct, the ghatwal may be ejected 
by the zamindar. Mr. L. M. Ghosh relies on 
the following observation : 

“It appears to us that the tenure now before us 
is rather analogous to those of Beerbhum than to 
those of Bishanpore." 

The incidents of Beerbhum ghatwalis are 
governed by Regn. 29 of 1814, according to 
which they are Government ghatwalis to be 
held by the ghatwals and their descendants 
in perpetuity. It is argued that when their 
Lordships said that the Kakwara tenure was 
analogous to the Birbhum ghatwalis, they 
meant that Kakwara was a Government 
ghatwali. This cannot be the meaning. Their 
Lordships made the above observation, while 
dealing with the question whether Kakwara 
was a permanent hereditary tenure. The 
analogy of the Birbhum ghatwalis was used 
with a view to make it clear that Kakwara 
ghatwali was permanent and hereditary like 
the Birbhum ghatwalis. This will appear 
from the following observation which appears 
in the same context: 

“All analogy, all history, and all the facts which 
have been brought to our notice, go to show that, 
as a matter of fact, these tenures, whatever may 
have been the express terms of the grant have 
been constantly handed down from generation to 
generation.” 

If, on the analogy of the Birbhum ghatwalis, 
their Lordships had the least intention to 
hold tjiat Kakwara was a Government ghat¬ 
wali, the short and simple ground on which 
the suit could have been dismissed would be 
that the plaintiff had no cause of action for 
the suit and had no locus standi to sue for 
possession. This case went on appeal to the 
Privy Council. The decision of the Privy 
Council which was delivered in March 1873, 
is reported in I. A. Sup. Vol. 181, 6 which has 
already been cited. Their Lordships affirmed 
the decision of the High Court, briefly on the 
ground: 

"The lands wore held upon a grant, subject to 
certain services, and as long as the holders of those 
grants were willing and able to perform the services, 
the zemindar had no right to put an end to the 
tenure, whether the services were required or not.” 
In their Lordships’ view, the fact that the 
Government consented to dispense with the 
ghatwali services as regards the zemindar an^, 
the zemindar agreed to pay an additional 


revenue of Rs. 10,000 in consideration of the 
Government having absolved them from the 
services, did not entitle the zemindar, as be. 
tween him and the ghatwals, to treat them as 
trespassers and turn them out of possession. 
Referring to the case in 6 M. I. A. 101, 1 
already cited, their Lordships said : 

“It was held in the case of the same Rajah, 6 
M. I. A.101, 1 that the Government was not entitled 
to resume this talook as police lands. That was upon 
the ground that the talook had been assessed to re¬ 
venue, and was a portion of the mal lands of the 
zemindari.” 

This last sentence makes it perfectly clear 
that at the permanent settlement Kakwara 
was included within Kharakpur zemindari not 
for fiscal purposes, but as part of the assessed 
lands of the zemindari. In other words, the 
fixed annual rent of Rs. 245-12-9 payable by 
the ghatwal to the zemindar was included as 
part of the assets of the zemindari, and the 
revenue of the zemindari was assessed on the 


entire assets including this rent of Rupees 
245-12-9. This is completely destructive of the 
appellant’s case that the entire amount rea¬ 
lized by the zemindar as rent from the 
ghatwal is paid by him as revenue to the 
Government. It follows that the ghatwali is 
held under the zemindar and not under the 
Government. After referring to the case in 
G M. I. A. 101 1 in the above-quoted words, 
their Lordships went on to state : 

“But although the lands were not resumable, that 
is to say,, although the Government could not re¬ 
assess the talook with revenue, it did not dispense 
with the services upon which the lands were held at 
the time of the permanent settlement. The lands 
therefore remained liable to the ghatwali services.” 

From this it has been argued by Mr. L. M. 
Ghosh that the ghatwali services were still 
duetto the Government and, consequently, the 
ghatwali remained a Government ghatwali. 
This contention is inconsistent with the whole 


nor of the judgment. In more than one 
ace, their Lordships stated that the zamin- 
ir had no right to put an end to the tenure 
i long as the holders of the tenure were 
illing and able to perform the services, 
uch statement would have been out of place, 
the tenure were held directly under the 
overnment. The question, which their Lord- 
lips were dealing with, was whether the 
■mindar, by dispensing with the ghatwali 
rvices, had a right to recover possession of 
ie lands. Ghatwali services, in the case of a 
.mindari ghatwali are to be rendered to the 
overnment by the zemindar through the 
mtwals under him. Ghatwali services, how- 
rer, being of a public nature, the zemindar 
innot, as between himself and the ghatwal, 
spense with these sendees, except with the 
rasent of the Government. The Government 
lay dispense with these services a e regards 
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tbe zemindar so that the zemindar may be 
absolved from these sendees, but that does 
not amount to total extinction of the services. 
In the passage in question their Lordships 
pointed out that the Government did not die. 
pense with the services, that is to say, did not 
abolish tbe services, and therefore the lands 
remained liable to tbe same. This does not 
mean that the ghatwali was held directly 
under the Government. Their Lordships con¬ 
sidered both the sanads of Captain Brown and 
Ivadir Ali, and if they thought that it was a 
Government ghatwali, the suit could be dis- 
missed on the short and simple ground, which 
I have indicated above. It cannot possibly be 
suggested that their Lordships of the Privy 
Council did not in those days appreciate the 
distinction between a Government ghatwali 
and a zemindari ghatwali. On the strength 
of the'Privy Council decision in 6 M. I. A. 101 1 
Raja LeelaDand Singh, after protracted pro¬ 
ceedings, obtained in August 18G8 a decree for 
mesne profits in respect of Kakwara against 
the Government in the Calcutta High Court. 
The decree was in these terms : 

“The whole of the money paid by the ghatwals to 
the Government in the shape of revenue should be 
paid over to the zemindar Rajah Leelanand Singh, 
partly as the quit-rent due to him, and the remain¬ 
der as compensation for the loss of the services of 
the ghatwals during the period the settlement with 
the ghatwals continued in force.” 

It is necessary to mention here that the 
Government, after resuming the ghatwali 
lands comprised in Kakwara and similar other 
taluks on the basis of the resumption decrees, 
settled the lands with the respective ghatwals. 
The list Ex. D shows that the sadar jama 
payable for Kakwara, according to this 
settlement, was Rs. 2977.8-8. Apparently the 
Government realized this amount of revenue 
annually from the ghatwals of Kakwara during 
the period when this settlement was in force. 
According to the aforesaid decree for mesne 
profits, the whole amount thu^ realized was 
to be paid to Raja Leelanand Singh. The 
ghatwals of Kakwara, Thakoor Munoorunjun 
Singh and another, being dissatisfied with this 
decree, preferred an appeal to the Privy 
Council against Raja Leelanand Singh and 
the Government. This appeal was allowed in 
part and the decree of the High Court was 
varied as follows: 

“That out of the moneys received by the Govern- 
ment of Bengal in respect of the lands included in 
the tenure of the appellants the zemindar do receive 
the amount of the money rent payable under the 
ghatwali tenure during the period in respect of 
which the moneys in the hands of the Government 
were received os revenue, that the remainder be 
paid to the appellants". 

This decision, which was pronounced in March 


1873, is reported in I. A. Sup. Vol. 188. 16 If 
Kakwara was a Government ghatwali, how 
could the Raja of Kharagpur be entitled to 
mesne profits from the Government ? How 
could the possession of the Government be 
wrongful as against the Raja? Mr. L. M. 
Ghosh suggests that the amount allowed as 
mesne profits to the Raja represented the loss 
suffered by him on account of his having to 
pay Rs. 245-12-9 annually as revenue to the 
Government for Kakwara, though, by reason 
of tbe resumption he was not in a position to 
realize this amount as rent from the ghatwals. 
This argument assumes that Kakwara formed 
a unit for the purpose of assessment at the 
permanent settlement and was included within 
Kharakpur estate merely for fiscal purposes. 
But I have already shown from I. A. Sup. vol. 
1 S 1 5 that Kakwara was included “as a portion 
of the mal lands" of Kharakpur. It is true that 
the mesne profits allowed to the Raja did not 
include any compensation for the ghatwali 
services, to which the tenure is subject, but 
nothing was allowed to be retained by the 
Government either as compensation for these 
services. 

Kakwara was the subject of another litiga¬ 
tion between the Raja of Kharakpur and the 
ghatwals of Kakwara : see 3 Cal. 251, 6 decided 
by the Calcutta High Court in 1877. That was 
a suit brought by the Raja of Kharakpur 
against the ghatwals of Kakwara for recovery 
of arrears of rent in respect of taluk Kakwara 
and also for enhancement of rent. The claim 
for enhancement was based on the ground 
that the ghatwali services which the defen¬ 
dants used to render were, through the agency 
of the Government, discontinued. The defen¬ 
dants, relying on the two sanads of Captain 
Brown and Kadir Ali, pleaded that the rent 
was fixed and not liable to enhancement. The 
trial Court dismissed the entire suit. On ap¬ 
peal, the High Court decreed it only in respect 
of the arrears of rent for 3 years at tbe old 
rate. The claim for enhancement was dis¬ 
missed. The High Court (Garth C. J. and 
MoDonell J.) held: 

“The defendants are thus found to be holders of 
an old hereditary tenure which was established long 
before the Government took possession of the ooun- 
try; and we are of opinion, that they do oomo under 
the denomination of dependent talukdars as defined 
in Regn. 8 of 1793, and further that they are pro¬ 
tected by cl. (1) of S. 51 of that Regulation, whioh is 
very comprehensive, and includes all taluqdare not 
included in S. 5.” 

Clause (i) of s .61 runs thus: 

“No zamindar or other aotual proprietor of land 
shall demand an inoreaso from the talukdars depen¬ 
dent on him, although he should himself be subjoot * 
to tho payment of an increase of jama to Govern- 

16. (’73) I. A. Sup. Vol. 188 (P.C.), Thakooc 
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ment : except upon proof that he is entitled so to 
do, either by the special custom of the district, or by 
the conditions under which the talukdar holds his 
tenure; or that the talukdar, by receiving abate¬ 
ments from his jama, has subjected himself to the 
payment of the increase demanded, and that the 
lands are capable of affording it.” 

Their Lordships also held that the defendants 
were not independent taluqdars, 

“because the zamindar had a beneficial interest in 
the tenure, and these tenures were never registered 
as independent taluqs." 

The following observation of their Lordships 
is also pertinent : 

“The defendants, as far as we can see, are still 
perfectly ready and willing, as they always have 
been, to fulfil the obligations of their sunnuds as be¬ 
tween them and the plaintiff; and it is not because 
the plaintiff has thought fit to compound the Ghat- 
wali services with the Government, without the de¬ 
fendants' consent, that the plaintiff has any right to 
change the terms of the defendants' tenure." 

Their Lordships considered both the sanads of 
Captain Brown and Kadir Ali. The above- 
quoted passages from the judgment of the 
High Court show that the Kakwara ghatwali 
is a subordinate tenure under the Kharagpur 
zemindar and that the ghatwali services are 
to be rendered to the zamindar. Mr. L. M. 
Ghosh relies on the following passage in the 
judgment : 

“And it is very necessary for our present purpose 
to bear in mind, what was the true origin and nature 
of this tenure. They were created by the Mahomedan 
Government in early times, as a means of providing 
a police and military force to watch and guard the 
mountain passes from the invasions of the lawless 
tribes who inhabited the hilly districts." 

Here their Lordships were merely stating 
that the ghatwali tenure originated with the 
Mahomedan rulers. But that does not mean 
that no ghatwali tenure could be created by 
the zamindar or that the Kakwara ghatwali 
was originally created by the Mahomedan 
Government. As I have already shown from 
6 M. I. A. 101, 1 the Kharagpur Raja in the old 
times granted a very large quantity of lands 
on ghatwali tenure. Again it appears from 
Lord Sumner’s judgment in 51 I. A. 37 2 at 

p. 68 that long before 1765 
“ghatwali tenures under the zamindar of Kharagpur 
had been created by the various holders of those 
lands for their own purposes," 
that is to say, for the purposes of protecting 
their zamindari and discharging the obliga¬ 
tion which they 7 owed to the State for keeping 
peace and order within their zamindari. Re¬ 
ference may also be made to the following 
passage in that judgment at page 51, which 
shows by which authority a ghatwal may be 

appointed : . . . 

"The superior, who appoints him, may also m the 
varying circumstances of the organization of Hindus¬ 
tan be the ruling power over the country at large, 
the land-holder responsible by custom for the main¬ 
tenance of security and order within his estates, or 
simply the private person, to whom the maintenance 
of watchmen is, in the casc^f an extensive property, 


important enough to require the creation of a recu 
lar office." 

Though in the aforesaid decisions relating 
to Kakwara, 3 W. R. 84, 4 i. a. Sup. Vol. 181, 5 
I. A. Sup. Vol. 188 16 and 3 Cal. 251, 6 the ques¬ 
tion did not arise whether it is a Government 
ghatwali or a zamindari ghatwali, the grounds 
on which these decisions proceeded, as I have 
already shown, are hardly consistent with the 
tenure being a Government ghatwali. Great 
reliance has been placed by Mr. L. M. Ghosh 
on Lord Sumner’s judgment in 51 I. A. 37, 2 
particularly on the following passage at p.46: 

“Formidable as the series of official acts and re¬ 
ports above mentioned appears to be, their Lordships 
think that as soon as the texts of original instru¬ 
ments, such as the patta and sanad in question, 
dating from a time anterior to all these matters, are 
produced and put in evidence, the nature of the 
estate of Handwa rests upon their true construction 
and import and not upon the notions entertained 
about them in later generations." 

But the facts of 51 I. A. 37 2 are essentially 
different from those of the present In 51 
I. A. 37, 2 both the grants were made by offi- 
cers of the East India Company, Captain 
Brown and Mr. Dickinson. In 3 Cal. 251, 6 
the first grant was by Captain Brown, but the 
second was by Raja Kadir Ali. At the perma¬ 
nent settlement-Handwa was included “as 
part of the Kharagpur estate for fiscal pur¬ 
poses”: 51 I. A. 37 2 at p. 41. Kakwara was as¬ 
sessed as “a portion of the mal lands of the 
zamindari”: I. A. Sup. vol. 181 5 at p. 184. In 
the list of ghatwalis that was prepared in 1863 
for the purpose of compounding the ghatwali 
services Handwa was not included; Kakwara 
was. Between 1809 and 1819 there was pro¬ 
tracted litigation between Kadir Ali and the 
gbatwals of Handwa in which the former 
asserted a right to nominate the ghatwals, 
whenever a vacancy occurred. This claim was 
eventually dismissed. With regard to this liti¬ 
gation, Lord Sumner said (at page 65) : 

"These decisions, which separate Kharagpur from 
Handwa so far ps this appeal is concerned, have a 
profound effect on the position of Handwa. What¬ 
ever else Handwa may be now, it is not, nor ever 
was for present purposes, a ghatwali estate under 
Kharagpur and its rajas." . 

The result of the litigations between the Raja 
of Kharagpur and the gbatwals of Kakwara 
is just the contrary. The decisions in 3 W. R. 
84* I. A. Sup. Vol. 181 6 and 3 Cal. 251, 6 as I 
have already shown, establish a subordinate 
relation of Kakwara to Kharagpur. It is im¬ 
portant to observe that the suit which re¬ 
sulted in the first two of these decisions is one 
of the numerous suits brought by Raja Leela- 
nand, which are referred to in Lord Sumner s 
judgment at page G9 as suits “to resume his 
shikmi ghatwali lands,” which, as the context 
shows, mean subordinate ghatwalis under the 
Raja. Thus, in Lord Sumners view, nan- 
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wars is a subordinate ghatwali under the Raja 
of Kharagyur. After this, can there fce any 
room for the contention that Kakwara is a 
Government ghatwali *? 

Ik arrears that, daring the hearinz of the 

* • w w 

arp=al before ManoharLali and Shearer JJ., the 
parties were asked to produce a copy of 3n 
extract from the record of rights relating to 
Kakwara. Thereupon, the res pendents' advo¬ 
cate prod need a plain copy cf khewa: Par: 3. 
This was brought on the record with the con¬ 
sent of both parties. The date on which it was 
dually published is. however, no: known. 
Column 2 . under the heading "Intermediate 
title holder's name” (I think title is 3 mis¬ 
take for tenure), shows the name of the pre¬ 
sent ghatwal. Column 4, under the heading 
"Names of the intermediate holder’s proprie¬ 
tors," shows the name of the zamindar. 
Col umn 6 shows the area of the tenure to 
be *2247.79 acres. Column S shows the rent. 
Rs. 243-12-9. Under the heading “Method of 
settling rent" in column 0 there is the entry 
"By means of pacta iPoos 1153 Bangla" — 
this refers to Captain Brown's parta. Under 
column 11 the entry is “ Gharwal istimrari 
mokarari." Column 1*2 is for “remarks’* and 
contains the entry “ For fixing cess this pro¬ 
perty has teen valued at Rs. 4fi24-i4." Mano- 
har Lall J. thinks : 

“These devils point to the inference that the gha:- 
wak is not an ordinary zamindary ghatwali buz was 
cf the superior ghatwali kind.” 

With all respect for my learned brother, I do 
not myself see how this inference follows. It 
is true that column 9 of the khewat refers to 
Captain Brown's patta and not to Kadir Ali’s. 
But the obTious explanation is that Captain 
Brown’s patta is apparently the first docu¬ 
ment by which the rent of Rs. 245-12-9 was 
settled. The entries in columns 2 and 4 make 
it clear that the ghatwal holds the tenure 
under the zamindar. However, I do not think 
the record of rights is of any importance in 
the lace of the aforesaid decision^. 

For the reasons given above, I am of opi¬ 
nion that Kakwara is a zamindari ghatwali 
under the zamindar of Kharagpur. It neces¬ 
sarily follows that Kakwara ghatwali is alien¬ 
able with the. consent of the zamindar. Lord 
Wer m 511. A. at p. 50 speaks of zam. 
indari gnatwalis as gfaatwalis “created by the 
zamindar or his predecessors and alienable 

1113 “ nsent ** 15 I. A. is 15 it was held 
that a Kharagpur ghatwali, that is. ghatwali 
under the Kharagpur zamindar. is fransfer. 
able, if the zamindar assents and accepts the 
gansierence. Referring to this case Lord 
Sonnier tn 51 L a. 37 s at p. 61 says : 

"****17 been fallowed » nd 
in India, and, so far as the renorts 

Vithooliamn#rv#tK AM .^_ 

i over again.” 


My answer, therefore, to the point referred 
to me is that Kakwara ghatwali tenure is a 
zarmniari ghatwali, and is, therefore, liable 
to sale in execution of a decree for arrears ci 
rent and cess obtained by the zaminzar. 

G.N. Anszcer a:c:-r Sir. jJv. 
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Jaga: Eishcre Prasad 27zri:~. Sing a — 

Petinzr.er — Applicm: 

v. 

Sn:. Girji Eishcri De:i — C.:rer:r;-_ 

Cppcs::e Party. 
Ik re Chandreshzcar Prasad Xarair : Sing,:. 

Reference mifer Co art-fees Act. is re. T^ m— - j 
Sai: No. 1 of 1942. Deeded cn 17sh January 194-5. 

Ccurt-iees Act US70', S. 19 I— Application tor 
probate — Amount ot court-tee must be deter¬ 
mined according to state oi law at time ot grant 
—But applicant cannot ignore R. 4 la'. Chap. 11 
Patna High Court Original Side Rules. 

. C-tCT-.-tees open an application for probate are cat. 
ao.e cot open the appication, bn; as a condition 
precedent to the jiant of probate, ani therefore she 
a moon; of fees payable mas: be determined no: by 
the .aw existing a: the time cf she acplicasion fcu- 
epea sue state of she law a; she time'of the pran:. 
Bas skis doe; not mean that the applicant can im-ne 
tiie provisions of R. 4 id, Chap. II, Patna Hi zb 
Coon, Origmal Side Rules. Under ;ha: ntie the ac- 
F^cation canno: come up for hearinz wlihou: :he 
Kemstrar's certificate ;ha: the du:v has c«n C 'M 
Theafore the applicant runs: pay the dntv uuvab.e 
under ;ce law in force a: the time cf mhkinz :h* 
application and obtain the Registrar s certificate to 
that effect in order that the application mavenmezp 
for hearing and if the law changes a: the time of the 
grant he <an obtain a refund: (’43> 32 A. I. R. 1943 
Pat. So, EzpL, and Foil. f p 3^2 C 1.2] 

An application for prebate was made in 1942. The 
duty leviable under the law, as it then stood was 
paid in November 1943. On Is: December 1943 'h- 

lW “ ^ Qr=har ^ Amendment, Acs. 

2 1 f^ 3 V , mt ° £jroe where '°J leviable 

Mder She Court-fees Act were increased by a -~ r 
charge : 1 

Held that the applicant mK pay she additional 
fee under the Amending Act and obtain she Re-i. 
trai-s cerubcate under R. 4 (a). Patna High Court 

^*7’ m 0cd ; r lha; ^ a PP-^tioa 
may be heard. If the Amending Act came to be re- 

^a-ed a: the time of the gram of probate it would 

l* open to the applicant to apply for a refund. 

Court-fees Act - ‘ P 362 C 2 ^ 

(Mfl Chi tale y and Appa Rao, S. 191, X. 5 Ps 
»'36, Aiyar, Page >59 Pis. S and 10. 

L. K. Jka and K. K. Sown _ for Peiitiooer. 
Eehdi Imam and ,V. K. Prasad .Yo. I — 

_ . for the Crown. 

UMer-This is a reference to me as 

‘axing Judge under s. 5, Court-tees Act. It 
raises a question with regard to the inter- 
pretation of my decision in Surujnarain v 
Sarojihq/q (23 Pat g72). 1 In that case. I 

^ C 45 -^? A ‘ L R 1W5 ***** 56 : 23 673 : -*ls 
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held that court-fees upon an application for 
probate were payable not upon the applica¬ 
tion, but as a condition precedent to the grant 
or probate, and, therefore, the amount of fees 
payable must be determined not by the law 
existing at the time of the application but upon 
the state of the law at the time of the grant. 

In the present case, an application for 
probate was made on 6th November 1942. 
On 6th April 1943, the applicant was called 
on to pay Rupees 18,400 the court-fee pay¬ 
able under the law as it then stood, and 
on loth November 1943, that sum was paid. 
Subsequently, on 1st December 1943, the 
Bihar Court-fees (War Surcharge Amend¬ 
ment) Act, 1943 (Act 9 of 1943) came into force, 
providing that all fees leviable under the 
principal Act should be increased by a sur¬ 
charge. In accordance with that Act the appli¬ 
cant was called on to pay a further sum of 
Rs. 4556-12-0. He objected that, under the 
decision to which I have just referred, the 
amount actually payable must be determined 
upon the law as it should stand at the time of 
grant of probate. As the amending Act was 
merely a temporary war measure it might be 
that when the probate eventually came to be 
granted, it would no longer be in force and 
the surcharge would not be payable. There¬ 
fore, he should not be called upon to pay it. 

The difficulty in accepting this contention 
is provided by the High Court rule on the 
subject. Rule 4 (a), chap, n, p.65 of the Patna 
High Court Rules lays down that 
“Every application for probate, or for letters of 
administration with or without the will annexed, 
shall be accompanied by (a) A certificate of the 
Registrar as to duty having been paid, or a certi¬ 
ficate of the Taxing Officer that no duty is payable." 
Under this rule, the application cannot come 
up for hearing without the Registrar’s certi¬ 
ficate that the duty has been paid, and the 
Registrar cannot give that certificate, unless 
the extra duty necessary under the amending 
Act has also been paid. The Registrar cannot 
anticipate what the state of the law may bo 
at the uncertain date when probate comes to 
be granted. He must proceed upon the basis 
of the law as it stands. Therefore, under the 
rule, the Registrar must insist upon the pay¬ 
ment of the surcharge. 

In my judgment, as long as this rule stands 
it must be enforced, and the surcharge must, 
therefore, be paid. It is quite true that in the 
decision referred to I held that this was only 
a rule of procedure, and could not affect the 
question of the amount of duty actually pay¬ 
able. All this means, however, is that despite 
having to pay under this rule the applicant 
may possibly eventually be entitled to a 
jrefund. It does not mean that the rule can be 


ignored, or that it does not have to be com. 
plied with. 

In this view of the matter, the surcharge 
must be paid, so that the Registrar can give 
the certificate necessary under the rule. Should 
the amending Act have been repealed at the 
time the question arises of the grant of pro- 
bate, then it will be open to the applicant to 
apply for a refund. 

G.N. Order accordingly . 
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CHATTERJI AND DAS JJ. 

Lala Mathur Prasad — Petitioner 

v. 

Pitambar Singh — Opposite Party. 

Civil Criminal Revn. No. 7 of 1944, Decided on 
19th January 1945, against order of Dist. Judge, 
Gaya, D/- 12th July 1944. 

Criminal P. C. (1898), Ss.476 and 195—Section 
must be read together — Pleader is not party to 
proceedings—He does not come within S. 476. 

The amendments made in 1923 have so altered 
Ss. 195 and 476 that they must now be read together. 
While S. 195 (1), els. (b) and (c), bars the cognisance 
of certain offences except on a complaint by the 
Court concerned, S. 476 lays down the procedure for 
removing that bar. Where there is no bar in the 
shape of a pre-requisite complaint by a Court, there 
can be no application of S. 476. Section 476 applies 
in cases where there is a bar under els. (b) and (c) of 
S. 195(1). The section does not apply in cases where 
there is no such bar. The bar in cl. (c) of S. 195 (1) 
is in respect of offences mentioned therein, alleged 
to have been committed by a party to any proceed¬ 
ing in any Court. There is no bar in respect of a 
person who is not a party to any proceeding. Such 
a person does not come within the purview of S. 476 
in respect of offences mentioned in cl. (c) of S. 195(1). 
A pleader cannot be said to be a party to the pro¬ 
ceedings and hence the Court is not competent to 
start a proceeding against him under S. 476 and in¬ 
quire into the alleged offence of forgery: ('31) 18 A.I.R. 
1931 Cal 438; ('31) 18 A. I. R. 1931 AU. 443 S B.) 
and (’34) 21 A. I. R. 1934 Mad. 316, Bel. on; (16) 3 
A. I. R. 1916 Pat. 97; (’18) 5 A. I. B. 1918 Pat 251 
and (’18) 5 A.I.R. 1918 Pat. 551, DuJim. : (I»9) 26 
AIR 1939 Nag. 85 and (’28) 15 A.I.R. 1928 Lab. 
510 ; f’31) 18 A. I. R. 1931 Bom 305 ; 18 

Boa, 581 aod 13 A. L IW. AU. ». ^ „ 

Jaleshwar Prasad and Quneshwar Prasad — 

for Petitioner. 

Girishnandan Sahay Sinha and Jamuna Chau- 
dhury — for Opposite Party. 

Chatterji J.—This application in revision 
is directed against a complaint made under 
S. 476, Criminal P. C., by the Second Subor¬ 
dinate Judge, Gaya, against the petitioner for 
his prosecution under Ss. 465 and 471, I P- G. 
The petitioner is a pleader practising at Gaya. 
One of his clients Pitambar Singh deposited 
through him on different dates two sums, each 
of RS. 515 under S. 83, T. P. Act Two mis¬ 
cellaneous cases under s. 83 were thereu^n 
started. In the case relating to the fed; de¬ 
posit, the mortgagee appeared and filed obj 
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tion, and tbe case was disposed of. In the 
other case, the mortgagee filed no objection. 
Subsequently, on the strength of two compro. 
mise petitions purporting to have been filed 
on behalf of Pitambar Singh and the mort. 
gagee, the petitioner withdrew the said sums. 
These compromise petitions which were filed 
on different dates were signed on behalf of 
Pitambar Singh by the petitioner and on be- 
half of the mortgagee, in the case of the first 
deposit by his pleader who had previously 
filed the objection on his behalf and in the 
case of the second deposit by another pleader 
who filed a vakalatnama purporting to be 
signed by him. The case of Pitambar Singh 
is that he never instructed the petitioner to 
file any compromise petition or to withdraw 
the amounts and that the compromise peti¬ 
tions were forged by the petitioner. It is said 
that the signature of the mortgagee's pleader 
on the first petition was forged by the peti¬ 
tioner and that the other petition was signed 
by another pleader on behalf of the mort¬ 
gagee on the petitioner falsely identifying be¬ 
fore that pleader a stranger as the mort¬ 


gagee. 

On the application of Pitambar Singh an 
inquiry under S. 476, Criminal P. C., was held 
by the learned Subordinate Judge. He found 
that a prima facie case under Ss. 465 and 471, 
Penal Code was made out against the peti¬ 
tioner. He accordingly made a complaint. On 
appeal the Subordinate Judge’s order has been 
upheld by the learned Sessions Judge. Hence, 
this application in revision. It has been argued 
by Mr. Jaleshwar Prasad on behalf of the peti. 
tioner that the petitioner not being a party to 
any proceeding in Court, the offences com. 
plained of do not come under s. 195 (l) (c), 
Criminal P. C., and therefore the learned Sub¬ 
ordinate Judge had no jurisdiction to make a 
complaint under s. 476. Section 476 provides 
for an inquiry by a Court into 
“any offenoe referred to in S. 195, sub-s. (1), d. (b) 
or cl. (c), which appears to have been committed in 
or in relation to a proceeding in that Court.** 

In the present case the relovant clause of 
B. 195, sub-s. (l), is cl. (c) which says : 

-2 sba11 cognizance of any offence 

0r P uniBhable under S. 471, S. 475 

allef h th l 8am ° Cod0, when 8uch o£fenco 
allogad to have been committed by a party to any 

m any Court in respect of a document 

j*°2 u . 0Cd °.i glYen “ ovidcnce in such proceeding 
“ p ‘°“ t , 1 ? 0 complaint in writing of such Court, or 

ordS." • 10 Whi ° h SUCh Coutl 13 SQb - 


As Ss. 195 and 476 now stand after the amend, 
ment of 1928, it is clear that they must be read 
together. Section 195, sub-s. (i) lays down a 
cognizance of certain offences. Sec. 
;!° n } & y* down the procedure as to how 

bar imposed by s. 195, sub-s. (i), els. (b) 


and (c), is to be removed. Section -37C operates 
only to remove the bar created by S. 195, 
sub-s. (l), els. (b) and (c). Where, therefore, 
there is no bar created by these clauses of 
S. 195, sub-s. (1), S. 476 has no operation. Nor 
does S. 476, as it now stands, apply to offences 
referred to in S. 195, sub-s. (l), cl. (a), with 
regard to which the complaint is to be by the 
public servant concerned and not by a Court. 
From S. 195, sub-s. (l), cl. (c), it is clear that 
it bars the cognizance of the offence of forgery! 
and certain connected offences, when the! 
offence is committed by a party to any pro.J 
ceeding in Court. It creates no bar if such; 
offence is committed by any person who is 
not a party to any proceeding, in Court. Con¬ 
sequently in such case S. 47G has no applica¬ 
tion. The view I take is supported by the 
decisions in 58 Cal. 727, 1 53 ALL. 804- and 
57 Mad. 6S-2. 3 All these cases refer to the offence 
of forgery. In the Calcutta case, Rankin C.J. 
with whom C. C. Ghose J. agreed, said : 

“It is clear to my mind that S. 476 can only apply 
to cases, where, by reason of a provision in the Code, 
the Magistrate requires a complaint by a Court, in 
order that he may take cognizance of the charge.** 

In the Allahahad case Mukherji J M who 
delivered the judgment of the Special Bench, 
said: 

“If, then, it be the case that S. 195 lays down the 
bar and S. 476 lays down the method for removing 
the bar, I take it, we must read the two sections to¬ 
gether.** 

In the Madras case it was held 
“that the language of S. 195 must be read in con¬ 
junction with the terms of S. 476, so that it is only 
in the case of offences committed by a party to the 
proceeding that the Court should take action under 
the latter section.'* 


No doubt a contrary view was taken by this 
Court in 1 Pat. L. J. 298, 4 A.I.R. 191S Pat. 251 s 
and A. I. R. 1919 pat. 551,® but these decisions 
were all prior to the amendment of Ss. 195 and 
476 in 1923. In tbe first case l pat. L. J. 298* 
decided in 1916 by Chamior C. J. and Shar- 
fuddin J.,the facts were these. One of the peti¬ 
tioners had instituted a suit in the Small Cause 
Court at Bilaspur in the Central Provinces 
against a resident of Arrah, and obtained au 
ex parte decree. The petitioner got the decree 
transferred to the Court of the Subordinate 
Judge at Arrah for execution. The judgment- 
debtor then brought a suit in the Court of the 
Munsif at Arrah to set aside the decree of th e 

18 1931 Cal. 438 : 58 Cal. 727 : 132 

I. C. 341, Provatranjan v. Umasankar. 

2 i C 81 2»c 8 ,o J; R - 1931 A11, 443 : 53 All. 804 : 134 
, L .?• 223 Emperor v. Kushal Pal Siogh. 

3 * (34) 91 A. I. R. 1934 Mad. 316 : 57 Mad. 682 : 
*Ammal v. Danalakshmi. 

4 7 l p s ‘- 97:1 Pat - L - J - 293 : 

C ^ a J^ uniat Singh v. Emperor. 

5 - « 18 * 6 « I-R - 1918 Pat - 261 : 48 L 0 - 894, Abdul 
Sat tar v. Emperor. 

V \ 1919 Pat ' 651:52 L °* 3 ". Baobu 
Behan Lai ▼. Emperor. 
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Bilaspur Court on the ground of fraud and 
obtained a decree. The petitioner appealed to 
the District Judge of Arrah who confirmed 
the Munsifs decision and directed the prose, 
cution of the three petitioners under Ss. 209 
and 210 , Penal Code, as he found that they 
had combined to bring a false suit in the 
Bilaspur Court and had fraudulently obtained 
a decree in the suit. In the High Court the 
contention was raised that the District Judge 
of Arrah had no jurisdiction under S. 47G to 
direct the prosecution of the petitioners, as 
the offences were committed, if at all, in rela¬ 
tion to the proceeding in the Bilaspur Court, 
and reading S. 476 with S. 195 sub-s. (l) cl. (b), 
it was only that Court which could direct 
prosecution. This contention was overruled in 
view of the wording of S. 476, as it then stood, 
on the ground that the offences were brought 
to the notice of the District Judge of Arrah 
during the hearing of the appeal, which was a 
judicial proceeding. Section 47G, as it then 
stood, provided for inquiry by a Court into 
“any offence referred to in S. 195 and committed 
before it or brought under its notice in the course of 
a judicial proceeding.*' 

With reference to these words Sharfuddin J. 
said : 

“The most important element in S. 476 is that the 
offences referred to in S. 195 should either be com¬ 
mitted before the prosecuting Court or brought under 
its notice in the course of a judicial proceeding when 
that Court may proceed as provided by S. 476. It i6 
clear, therefore, that if an offence has been com- 
miteed, no matter where, and if in the course of a 
judicial proceeding it is brought to the notice of a 
Court that such an offence has been committed, that 
Court has jurisdiction to proceed under S. 476.“ 

Thus, the decision turned on the words 
"brought under its notice in the course of a 
judicial proceeding” in S. 476. These words 
have been omitted from the section by the 
amendment of 1923. It is also to be noticed 
that under the old section the Court could 
inquire into any offence referred to in S. 195, 
whereas under the new section the inquiry is 
limited to offences referred to in S. 195, sub- 
s. (1), cl. (b) or cl. (c). In other words, under 
the old section the Court had power to inquire 
into the offences referred to in S. 195, sub- 
s. (1), cl. (a) though under this latter section 
cognizance of these offences required the com¬ 
plaint of the public servant concerned and 
not of the Court. It is apparently for these 
reasons that in the above case Sharfuddin J. 
was led to observe: 

“I desire to observe that it appears to me from the 
wording of S. 476, Criminal P. C., that it is a self- 
contained section and that the reference made to 
S 195 of the Code is only for the purpose of avoid¬ 
ing the enumeration of the sections mentioned in 
t^ection 195.” 

It seems to me that the reasons for this 
observation, whatever they might be, dis¬ 


appeared with the amendment of Ss. 195 and 
476 in 1923. As these sections now stand, it is 
to my mind, not permissible to read the latter 
section independently of the former. 

If Ss. 195 and 476, as they now stand, were 
to be regarded as independent of each other, 
S. 195 itself would have to be regarded as 
authorising the Court to file a complaint in 
respect of the offences referred to in sub- 
section 1 els. (b) and (c). In other words, S. 195 
would have to be regarded as not only laying 
down the bar but also laying down the pro. 
cedure to be adopted for removing the bar, so 
far as the offences referred to in sub-s. 1 
els. (b) and (c) are concerned, which is not 
justified by the language of the section. But 
assuming that S. 195 also lays down the pro- 
cedure for removing the bar in respect of the 
offences referred to in sub-s. (l) els. (b) and 
(c), what would be the necessity of s. 470? 
Then S. 476 provides for a judicial inquiry 
before a complaint can be filed, and an order 
passed under this section i3 subject to appeal. 
It is difficult to understand why the Legisla¬ 
ture would provide for such a judicial inquiry 
in cases where there is no bar to the cogni¬ 
zance of any offence which requires to be 
removed by complaint by a Court. The truth 
seems to be that S. 195 merely creates a bar, 
whereas S. 476 lays down the method for 
removing that bar. So far as the offences 
referred to in S. 195 sub-s. (l), cl. (a), are 
concerned, the complaint is not to be made by 
a Court but by the public servant concerned, 
and therefore no judicial inquiry by Court is 
necessary "before a complaint is filed in respect 
of such offences. In this connexion the follow¬ 
ing observations of Murphy J. in 55 Bom. 461 7 


vill be pertinent : 

‘ Since the 1923 amendment the granting of sanc- 
ion to a private prosecutor is abolished and Ss. 195 
ind 476 are closer connected so that the only pro¬ 
ceeding now open is one under S. 476. That section 
s now practically one regulating the procedure to 
>e followed in all cases falling under S. 195. But to 
ny mind this was clearly not so before the amend- 
nent of these sections. Sections 195 and 476 pro¬ 
vided alternative procedure and the cases falling 
inder S. 476 were defined by a reference to S. 1J5 
;enerally.” . , . , 

In the case in A. I. R. 1918 Pat. 251, 1 which 
vas decided by Mulliek and Thornhill JJ., it 
vas held that S. 476, Criminal P. C., confers 
urisdiction upon an executing Court to order 
he prosecution of a person for forgery, even 
hough not a party to the execution proceed- 
ngs, if the offence is brought to the notice of 
he Court in the course of the proceedings, 
ilullick J., who delivered the judgment, rely- 
ng on the earlier case in 1 Pat. L. J. 298, 

aid : ____ 

'. (’31) 18 A. I. R. 1931 Bom. 305 : 65 Bom. 461 : 
133 I. C. 269, Balgounda Ramgaunda v. Emperor. 
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"It was decided in that case that S. 476, Criminal 
P. C„ is a self-contained section and that the refe¬ 
rence to S. 195, Criminal P. C., in this section is 
only made for the sake of brevity and refers not to 
the conditions enumerated in S. 195, Criminal Pro¬ 
cedure Code ; but merely to offences enumerated in 
that section." 

I have already shown that this reasoning 
cannot apply to the present ss. 195 and 476. 
In the next case, A. I. R. 1919 Pat. 551, 6 which 
was decided by Atkinson J., sitting alone, 
his Lordship, following the earlier Division 
Bench decisions in l Pat. L. J. 29S 4 and a.i.R. 
1918 Pat. 251, 5 held that the Sessions Judge in 
that case was entitled under S. 47G to direct 
the prosecution of the petitioner for forgery, 
irrespective of the fact that he was not a 
party to the original proceedings. The deci¬ 
sion of this Court in l Pat. L. J. 293* was 
followed by the Nagpur High Court in A. I. R. 
1939 Nag. 85, 8 decided by Stone C. J. and 
Clarke J., though that was a case governed by 
the present Ss. 195 and 476. Their Lordships 
said : 

"It seems clear therefore to us that the High 
Court of Patna is right in thinking that reference in 
S. 476 to S. 195 was merely a compendious method 
of avoiding enumeration of the sections of the Penal 
Code which have been enumerated in S. 195 (1) (b) 
and (e).” 

With the greatest respect, I do not think the 
present S. 476 can be read apart from S. 195. 
The chief reason which appears to have in. 
fluenced their Lordships’ decision was that if 
Ss. 195 and 476 were to be read together in¬ 
convenient consequences would follow, as 
pointed out by Addison J. in 9 Lah. 678 u : 

"Firstly, since it is desirable that where a party 
to a proceeding in a Court has committed an offence 
aqd the oflenoe has been abetted by persons who arc 
not parties, all tho persons concerned in the offence 
shonld be tried and not only those who are parties 
to the proceedings in which the offence was commit¬ 
ted ; secondly, einoe it would be possible (or a pri. 
vale complamant to make a complaint against the 
, persons who are not parties while the Court could 
“ a J, C the Party, an anomalous 

I . fl .u re WOuld aru5e - in ‘hat two different 

th ® S<U ? 0 tran6action would have to be 
Jieard at the same time. 

But such inconvenient consequences cannot 

follow, if the view expressed by Beaumont 

VV’ v ' n 5 he 65 Bom. 4G1. 7 already 

C Tf^ 0pted ’ His ^^ship said that : 
tlm . ,,° noc . lt 18 ascertained in judicial proceeding 
that there is an offence described in S 4 bTtwi 

th^l^e^nd^oh^iffenoe appears^^ha^e^bee 1 !! 

gp? Cour inquire ffiSSSt^a'SMl 

ius. ii can relor the whole case to a MfifTiciro^ 
lor an inquiry and committal." Magistrate 


‘sSr “* ® a ifars 

9 I<“>« 1928 510 ? 9 Lah. 678 : 110 

^ 0< 108 » Emperor v. Balmukand. 


In the Nagpur case, their Lordships also relied 
on the following statement of Murphy J. in 
the said Bombay case : 

“In other words, in my view by the words 'of¬ 
fences referred to' the section meant what it said, 
and not offences covered by the section aDd com¬ 
mitted in the qualifying circumstances mentioned in 
S. 195 (c), that is by a party to tbe proceeding." 
But after making this statement Murphy J. 
continued as follows : 

“This is the view of the section laid down by this 
Court in 18 Bom. 531, in this being a ruling of a 

Division Bench which is binding on us.It is 

not necessary now to decide whether or not this 
view is still correct since the amendment of the two 
sections, for the order in this case was made before 
the amendment and the procedure then in force 
governs all the subsequent stages of the proceed¬ 
ings.” 

Therefore, the view expressed by Murphy J. 
on which reliance was placed by their Lord- 
ships of the Nagpur High Court, cannot be 
regarded as an authority applicable to the 
present Ss. 195 and 476. Another reason given 
by their Lordships in the Nagpur case is that 
if the enumeration of offences in S. 195 (l) (c) 
is meant to be qualified for tho purposes of 
S. 476 by the words “when such offence is 
alleged to have been committed by a party 
to any proceeding in any Court,’’ it must also 
be qualified by the next clause “in respect of 
a document produced or given in evidence in 
such proceeding,’’ and if all these qualifying 
words l)e meant to be read with the sections 
of the Penal Code for the purpose of inter¬ 
preting s. 476, then it was unnecessary to 
add in s. 476 the words "which appears to 
have been committed in or in relation to a 
proceeding in that Court.” To accept this 
reasoning, let us omit these unnecessary 
words and read S. 476 with the aforesaid 
qualifying words in s. 195 (l) (c). Section 476 
1116,1 read thus, confining ourselves to 
the offences referred to in S. 195 (l) (c) only : 

it : * 'Court is .... of opinion that 

it is expedient m the interests of justioe that an 
1,6 “ ade in ‘oany offence referred to 

j? ' Cl ' ! o) ’ whon suob ofl °nco 

is alleged to have been committed by a party to anv 

ln , an y Court in respect of a document 

K r ? T 817611 m ovidonoa in such proceeding, 
Mioh Court may-make a complaint etc. etc." 

ihe obvious effect of this reading will be 
that the Court may inquire into any offence 
referred to in s. 195 (l) (o), even where such 
offence may have been committed in a pro- 
ceedmg m some other Court. This was the 
effect of the old s. 476, and it was to elimi¬ 
nate that result that the seotion was amended 
in 1923 by substituting the words “which ap. 
pears to have been committed in or in rela¬ 
tion to a proceeding in that Court,” whioh 
ore supposed to be unnecessary. The purpose 
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of introducing these words was to make it 
clear that the inquiry under s. 476 must be 
made by the very Court in which the offences 
referred to in S. 195 (l), cl. (b) or cl. (c), are 
committed. The same reasoning applies to 
the offences referred to in S. 195 (l) (b) which 
are qualified by the words “when such offence 
is alleged to have been committed in, or in 
relation to, any proceeding in any Court.” 
Similar words also occur in S. 476 with this 
important difference that the words “that 
Court” take the place of “any Court.” If the 
distinction between “any Court” and “that 
Court” be kept in view, the insertion of the 
words “which appears to have been commit- 
ted in or in relation to a proceeding in that 
Court” in S. 476 is easily understandable. 
These words, therefore, do not in any way 
militate against the view I have taken. The 
case in 1 Pat. L. J. 29S 4 was also followed by 
the Lahore High Court in 9 Lah. 678,° already 
cited. Referring to this Patna case, Addison J. 
sitting with Coldstream J. said : 

“It was said that S. 476 was self-contained sec¬ 
tion and the reference made to S. 195 was only for 
the purpose of avoiding the enumeration of the 
sections mentioned in S. 195. It follows from this 
that the Court could proceed against persons not 
parties to the proceedings before it.” 

But for reasons already given,, the present 
S. 476 cannot be regarded as a self-contained 
section, independent of S. 195. On the facts, 
however, this Lahore cose is distinguishable. 
There the complaint under S. 476, Criminal 
P. C., was made in respect of an offence of 
forgery not only against a party to the pro¬ 
ceeding but also against another person who 
was not a party to the proceeding. As the 
offence was alleged to have been committed 
by a party to the proceeding, the Court was 
competent to make an inquiry under S. 476, 
and if in the course of the inquiry it was 
found that other persons also were guilty of 
the offence, the Court could make a com¬ 
plaint against them as well, as indicated by 
Beaumont C. J., in the case in 55 Bom. 461. 7 
But where the offence of forgery is not alleged 
to have been committed by a party to the 
proceeding, there is no occasion for an inquiry 
under S. 476 and consequently the Court is 
not competent to make a complaint under 
that section. Addison J., however, observed : 


“Every person including the presiding officer of a 
Court has power to make a complaint as a rule. It 
is only when that general power is taken away by 
statute that a complaint becomes incompetent unless 
made by the only authority allowed to do so. There 
is nothing in S. 476 to the effect that the pressing 
officer of a Court cannot make a complaint against 
a person who is not a party, and it seems to me that 
the general power of the presiding officer is not taken 
away by implication because he is the only person 
who can make a complaint against a party in cer¬ 
tain circumstances.'* 


Those observations may be correct, so far a 3 
the facts of the case go. But they do not 
imply that even where the Court has no 
power to make an inquiry under s. 476, its 
presiding officer may still make a complaint 
under that section. In the present case, the 
petitioner who is a pleader cannot be said to 
be a party to the proceedings, under s. 83 , 
T. P. Act. The Court, therefore, was not 
competent to start a proceeding against him 
under S. 476, Criminal P. C., and inquire into 
the alleged offence of forgery. Nor was it 
competent to make a complaint against him 
in respect of offences under Ss. 465 and 471, 
Penal Code. The complaint must accordingly 
be withdrawn. In this view it is unnecessary to 
go into the merits of the case. In the result, 
I would allow the application and direct that 
the complaint made by the Subordinate Judge 
be withdrawn. 


Das J.—I have had the advantage of reading 
the judgment prepared by my learned brother, 
and have come to the same conclusion. I 
was at one time inclined to think that in view 
of the conflict of opinion between the various 
High Courts and especially in view of the two 
Division Bench decisions of this Court in 1 
Pat. L. J. 293* and A. I. R. 1918 Pat. 251, 5 it 
might be necessary to ask for.the constitution 
of a larger Bench for the decision of the ques¬ 
tion involved in this case. On a further care¬ 
ful consideration, however, I have come to the 
conclusion that the amendments made in 1923 
have so altered Ss. 195 and 476, Criminal P. C., 
that they must now be read together, and if 
they are so read, the only reasonable conclu¬ 
sion is that while S. 195 (l), els. (b) and (c), bars 
the cognizance of certain offences except on a 
complaint by the Court concerned, S. 476 lays 
down the procedure for removing that bar. If 
that is the correct view of the amended sec-, 
tions, as I hold it to be, then the two decisions 
of this Court referred to above need give rise 
to no difficulty: they were both decided prior 
to the amendments made in 1923, and the case 
in 1 Pat. h. J. 298 4 was’decided mainly on the 


round that S. 476 (as it stood before the am- 
ndrnent) was a self-contained section and the 
sference made to S. 195 of the Code was only 
)r the purpose of avoiding the enumeration 
f the sections mentioned therein. That the 
mendments made in 1923 have materially 
ltered the position and brought the two sec- 
ions much closer together has been accepted 
a a majority of cases, though in 55 Bom. 461 
teaumont C. J., had observed: 

••I myself think, as a matter of construction, that 
oth under the old Code and tho new Code, a. 4<o 
i a corollary of S. 195.” , 

n the same case Murphy J-, however, obser- 

ed as follows: 
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"Since the 1923 amendments the granting of sanc¬ 
tion to a private prosecutor is abolished and Ss. 195 
and 47G are closer connected so that tlio only pro¬ 
ceeding now open i3 one under S. 476. That section 
is now practically one regulating the procedure to be 
followed in all cases falling under S. 195." 

As pointed out by my learned brother, the 
observations of Beaumont C. J., have refer¬ 
ence to the further view expressed by his 
Lordship, namely, 

“if the offence appears to have been committed by a 
party to the proceedings, then under S. 476 the 
Court can imjuire into the matter, and if it comes to 
the conclusion that other persons also are guilty of 
the offence, it can refer tho whole case to a 
Magistrate.” 


It is, therefore, necessary to examine and 
see how the amendments made in 1923 bring 
the two sections together and make them 
supplementary to each other, so as to lead to 
the conclusion that s. 476 and cl. (c) of S. 195 (l) 
—the clause with which we are concerned in 
this case—have the same scope. As observed in 
24 A. L. J. 122," prior to the amendments, 
S. 195 and s. 476 might be said to refer to two 
different things. Section 195 required a sanc¬ 
tion or complaint by the Court for the prose¬ 
cution of certain offences; S. 476 gave the 
Court a quite independent power to direct 
prosecution of its own authority and send the 
case for trial to the nearest Magistrate. It is 
important to note that prior to the amend¬ 
ments of 1923, s. 476 gave'a Court jurisdiction 
to enquiro into an offence, “brought under its 
notice in the course of a judicial proceeding;” 
thus in 1 Pat. L. J. 298* a Court in Arrah 
enquired i»to an offence committed in rela- 
tion to a proceeding in Bilaspur. The section 
(s. 476) did not then refer to a complaint: it 
merely said: “send the case for enquiry or 
trial to the nearest Magistrate.” Section 476 
also embraced then the offences referred to in 
cl. (a) of S. 195 (l), though that clause did not 
contemplate any complaint by a Court as 
such. It would thus appear that the two sec¬ 
tions did not have the same or co-extensive 
scope, aud s. 476 was wider in scope than 
S. 195. What then is the position after the 
amendments in 1923 ? Both the sanction by 
a Court and the direct order by a Court direc- 
ting a prosecution are done away with, and 
the Procedure in all cases is one of complaint 
by the Court, except in cases mentioned in 
cl. (a) of s. 195 (l) for which reason cl. (a) is 
not now mentioned m s. 476 . The position, 
therefore, comes to this: s. 195 ( 1 ) els (b) 
and (c), describes the offences in respect of 
which a complaint by the Court is necessary 
and 8 476 prescribes the procedure TnS 

S!w a u mpaint i3tohQ made - ifc » to 

be noted that s. 476, after the amendment. 


requires the Court “to make a complaint in 
writing," exactly what is required by els. (b) 
and (c) of S. 195 (l) for taking cognisance, 
instead of merely “sending the case for en¬ 
quiry or trial to the nearest Magistrate," as 
before the amendment. It would follow from 
what has been stated above that in cases 
where there is no bar in the shape of a pre¬ 
requisite complaint by a Court, there cau le 
no application of S. 47G. 

As to the argument that the presiding 
officer of a Court has the general power to 
make a complaint, it follows from Ss. 4 (g) 
and 190 of the Code that any person can set 
the law in motion by a complaint. The dis¬ 
tinction between a Court complaining as a 
Court, and a presiding officer complaining as 
a public servant or a common informer has, 
however, been recognised in the Code: see 
cl. (aa) of s. 200 and the proviso to s. 252 ( 1 ) 
of tbe Code. In 58 Cal. 727, 1 Rankin C. J., has 
observed as follows: 


"Of course, if the learned Judge chooses to make a 
complaint to a Magistrate independently altogether 
of S. 195 or S. 476, Criminal P. C., ho is exercisiug 
a right or privilege which belongs to any citizen and 
his action in such a case is in no way open to review 
by a Court of appeal, because it is not a judicial act 
at all 1 do not say that it is not a complaint made 
by a Court within the nifaning of S. 200, Criminal 
P. C., that is another question. The directing of a 
complaint under S. 476 is clearly a judicial act and 
the order made in this case purports to have been 
made as a judicial order under that section. n 

I respectfully agree with those observations. 
In this case also, the order purports to have 
been made as a judicial order under s. 476. ‘ 
If S. 476 has no application, the order cannot 
stand as an order under that section; because 
tho Court would have no jurisdiction to make 
a complaint as a Court in a case where s. 476 
has no application. My learned brother has 
dealt with other aspects of the question, such 
as, the possible inconveniences which may 
result from the view accepted by us and tho 
use of the words “in or in relation to a pro¬ 
ceeding in that Court” occurring in s. 470 . 
In 58 cal. 727, 1 referred to above, it has been 
observed that the words “in or in relation to 
a proceeding in that Court” are merely to 
identify the Court itself, tvhich is to take 
action under s. 476. The words do not in any 
way give any extended meaning to s. 476 , 
Criminal P.Q., rather they restrict the enquiry 
to an offence referred to in s. 195 ( 1 ), els. (b) 
or io), which appears to have been committed 
in or in relation to a proceeding in that Court 
and prevents a Court, say in Arrah, from 
enquiring into an offence committed in rela. 
tion to a proceeding in a different Court, say 
in Bilaspur. In other words, the two seotions 
are brought together and given the same 
scope. As has been pointed out in 58 Cal. 727 1 
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if S. 47G is wider in scope and applies in cases 
where the bar under cl. (c) of S. 195 (l) does 
not exist, then an anamalous position may 
arise in the following way. The Court may 
refuse to make a complaint on an enquiry 
under S. 476; but there being no bar to a 
private complaint, a private person may 
make a complaint in the case on which the 
Magistrate may have to take action. For all 
these reasons, the only reasonable conclusion 
is that S. 476 applies in cases where there is 
a bar under els. (b) and (c) of S. 195 (l). The 
section does not apply in cases where there is 
no such bar. The bar in cl. (c) of S. 195 (l) is 
in respect of offences mentioned therein, alleg¬ 
ed to have been committed by a party to any 
proceeding in any Court. There is no bar in 
respect of a person who is not a party to any 
proceeding. Such a person does not come 
within the purview of S. 476 in respect of 
offences mentioned in cl. (c) of S. 195 (l). The 
petitioner in this case was not a party to 
any proceeding, and could not come within 
the purview of S. 476. 

In the present case, it is not quite necessary 
to decide if a complaint can be made against 
persons, other than parties to any proceeding, 
when once the Court has jurisdiction to make 
an enquiry in respect <of a person who is a 
party to a proceeding. There is only one 
jierson, against whom a complaint has been 
made in this case, and he was not a party to 
the proceeding. 

n K Revision allowed. 
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Manohar Lall and Beevor JJ. 

Baleswar Prasad — Petitioner 

v. 


Sheikh Latafat Karim—Opposite Party. 
Civil Revn. No. 532 of 1943, Decided on 26th 
October 1944, from order of Small Cause Court 
Judge, Mongbyr, D/- 12tb July 1943. 


• Limitation Act (1908, as amended by Act 16 
ol 1942). Ss. 20 and 28-Pronote of 1934 _ Pay- 
ments in 1937 and 1940-Suit in 1943-Payments 
would save limitation—S. 28 would not apply as 
debtor does not get vested right to refuse to pay. 

Tbe law of limitation which governs an action is 
the law which prevails on tbe date when the suit is 
instituted. Hence to a suit on a pronote executed in 
1934 but instituted in 1943 when S. 20, as amended 
bv Act 16 of 1942, was in operation the provisions of 
that Act would be applied and payments by debtor 
in 1937 and 1940 would save limitation though not 
made ‘‘as such” towards interest. The provisions of 
S. 28 apply only where the right in question is a 
right to recover property and not a debt or legacy. 
The debtor does not get a vested right to refuse to 
pay debt : 35 All. 227 (1>. C.) Bel <m 33 AU. 356 
<P.C.), Disting. ( p 363 c 2 - v 363 u 1J 

O. N. Mlikhcrji — tor Petitioner. 

I’nsi J! Yunus — for Opposite Party. 


Manohar Lall J. —This is an application 
by tbe plaintiff and arises out of a suit insti¬ 
tuted by him in the Small Cause Court to re. 
cover his dues on a handnote. A sum of Rs. 200 
has been found to have been advanced by the 
plaintiff to the defendant by a handnote on 
8th August 1934. The plea of the defendant 
that he has received only Rs. 100 was not ac- 
cepted. The suit to recover the dues was in- 
stituted by the plaintiff on 4th May 1943. In 
order to save limitation he relied on two pay¬ 
ments made by the defendant, one on 4th 
August 1937, for Rs. 20, and the other on 16th 
June 1910, for Rs. 7. The factum of the pay. 
ments has been established. But the learned 
Small Cause Court Judge relying upon the 
Privy Council case in 67 I. A. 160 1 refused to 
give effect to these payments as amounting to 
an acknowledgment within the meaning of 
S. 20, Limitation Act, because the payments 
were not made "as such” towards interest. 
Accordingly, he dismissed the suit. It is con¬ 
tended before us on behalf of the petitioner 
that the suit was instituted after the provi¬ 
sions of S. 20, Limitation Act, were amended 
by the Amending Act 16 of 1942 which came 
into operation on 30th March 1942. This Act 
was passed to remove the difficulties which 
had arisen by reason of the interpretation of 
their Lordships of the provisions of S. 20, Limi- 
tation Act, in the case referred to by me. It 
is now provided by the amendment that : 


"Where payment on account of a debt or of inte- 
■est on a legacy is made before the expiration of the 
described period by the person liable to* pay the debt 

ir legacy.a fresh period of limitation shall be 

somputed from the time when the payment was 
nade." 

ft is clear therefore that if this amended pro¬ 
vision applies, the suit of the plaintiff is with¬ 
in time. But it is argued by Mr. Yasin Yunus, 
n-ho appears for the respondent, that the nght 
the plaintiff to institute as suit to recover 
tiis dues under the handnote was extinguished 
in 1937 and also in 1940 because he could not 
rely upon this acknowledgment as extending 
the period of limitation within the meaning of 
the rule as laid down by the Privy Council in 
37 I. A. 160. 1 In my opinion, this contention 
l3 not sound. It is now well settled that the 
law of limitation which governs an action is 
the law which prevails on the date when the 
suit is instituted. Here the suit was instituted 
in 1943 when S. 20 as amended by Act 16 ol 
1942 was in operation, and, therefore, the 
provision of that Act must be applied. In 40 
[. A. 74, 2 one of the contentions raised before 

1. (’40) 27 A.I.R. 1940 P. C. 63: I-L-R- (1 9 ^ )) I ^; 
470 : I. L. R. (1940) Ear. P. C..134:: 67 LA.1& ■ 
187 I. C. 233 (P.C.), Rama Shah v. Lai Chand. 

2. (T3) 35 All. 227:19 I. C. 291:40 I. A. 74 (P.C.), 
Soni Ram v. Kanbaiya Lai. 



1945 


Ramchakdka Singh v. Mt. Khodaijatcl Kobra (Sinha J.) Patna 3C9 


their Lordships was that the Limitation Act 
applicable to the case was Act 14 of 1859, and, 
therefore, the acknowledgment of the existence 
of certain mortgages of 1842 which were con¬ 
tained in some deeds which were executed by 
two ladies was .sufficient to keep the right alive. 
Sir John Edge in delivering the judgment of 
their Lordships observed as to this contention 
at page 84 : 

“As to that contention it is sufficient for their 
Lordships to say that they agree with the High Court 
that Act 14 of 1859 does not apply to this suit and 
that_the Limitation Act which does apply is Act 15 
of 1877, and further that the acknowledgments which 
were made by Mt. Jumna and Mt. Janki were not 
acknowledgments within the meaning of S. 19 of 
Act 15 of 1877 made by a person or persons through 
whom the defendants derived title or liability." 

In the present case, the position is just the 
converse as it is sought to be argued on behalf 
of the res[X>ndent that the acknowledgments 
which are good acknowledgments under the 
Act which prevails on the date of the suit 
were not good acknowledgments, as interpret¬ 
ed by their Lordships of the Privy Council 
when the unamended Act of 1908 was in force. 

Mr. Vasin Yunus also relied upon the case 
in 33 I. a. 87 3 where in a suit to recover pos¬ 
session of immovable property an observation 
was made by their Lordships that no suit 
could lie brought to enforce the right after the 
lap,se of 12 years from the time the cause of 
action arose and that nothing in Art. 142 of 
Act 9 of 1S71 or of Art. 141 of Act 15 of 1877 
could lead to the revival of a right that had 
already become barred. Now here the right 
of the plaintiff to recover the debt had not 
become barred when Act 1G of 1942 was 
passed. The provisions of s. 28, Limitation 
Act, apply only where the right in question is 
a right to recover property and not a debt or 
legacy. It was faintly suggested that the ri"ht 
of the defendant to refuse to pay the deb^of 
the plaintiff was a right which had become 
vested in him and it could not be defeated by 
the new amendment of 1942 . This argument 
is equally without any substance. There is no 
such right which can be recognized by law 
l;or these reasons, I would allow the applica- 
tion, set aside the decision of the learned 

nMhi Caus e Court Judge and decree the suit 
of the plaintiff with costs both in this Court 
and in the Court below. Hearing fee one gold 

Beevor J. — I agree. 


R.K. 


Revision allowed. 
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Sinha and Pande JJ. 

Ramcliandra Singh and others 

— Plaintiffs — Appellants 

v. 

Jtft. Bibi Khodaijalul Eubra and others 
— Defendants — Respondents. 

Appeal No. 36 of 1943. Decided on 27th April 
1945. from original decree of Sub-Judee, Gaya, D/- 
13th February 1943. 

(a) Limitation Act (19081, S. 14—Suit in Court 
of Munsif by understating valuation — Sub¬ 
sequent filing in proper Court — Time spent in 
Munsif's Court cannot be allowed while comput¬ 
ing limitation. 

Where a suit under 0. 21, R. 63^has been filed in 
the Court of a Munsif on a valuation which is found 
to be a gross under-statement of the value of the 
property and the suit is ultimately filed in the Court 
of the subordinate Judge on a proper valuation, 
the time spent in prosecuting the suit in the Court 
which had no pecuniary jurisdiction over the subject, 
matter cannot under S. 1 1 be allowed in computing 
the period of limitation for the suit : (*29) 16 A.I.R. 
1929 P. C. 103 and (T9) G A. I. R. 1919 Pat. 345 
Ucl. on. [p 371 C 1} 

•(b) Limitation Act (1908), Art. 11 — Claim 
under O. 21 , R. 58, Civil P. C., dismissed—Exe¬ 
cution proceedings dismissed beyond one year 
—Suit for declaration is not barred. 

The conclusiveness of an order in a claim case 
contemplated by O. 21, R. 63 is conditional on the 
continuance of the execution proceedings and the 
attachment issuing therefrom. Consequently, when 
an order is made on an application under O. 21 , 
R. 58 of the Code dismissing a claim but the execu- 
tion proceedings are dismissed and tho attachment 
ipso facto comes to an end, a subsequent suit brought 
beyond one year by the claimant for a declaration 
of nis title is not barred by rule of one year’s limita¬ 
tion prescribed by Art. 11. It is immaterial whether 
tho execution proceedings came to an end within or 
beyond one year of the date of the order in the 
claim case. Case laxo discussed. [p 372 C 1 J 

(c) Practice — Subsequent events — Amend¬ 
ment. 

When thoro is no variation in tho cause of action 
or tho subject-matter of tho suit, the limitation on 
the powers of the Court in granting leave to amend 
bo plaint does not apply but although no prayer 

ZT end ^ CDt , 0t l , he ? !aint is ““rfe, ‘he reliefs 
w ^ lch ; tbe a| tered circumstances, have become 
redundant, may easily be ignored. It is the duty of 
the Court to take notice of altered circumstances in 
order to shorten litigation and to do completo justice 
between the parties and to mould its decree accord- 
og to tho circumstances as they stand at tho time 
the decree is made. [P 374 C 2; P 375 C 1] 

L al Narayan Sinha and Sidheshtvar Prasad 

Singh — for Appellants. 

Naimul Haque — for Respondents. 

Sinha J—This is a plaintiffs' appeal from 
the decision of the learned Additional Sub¬ 
ordinate Judge of Gaya, dismissing their suit 
for a declaration that the plaint properties 
betong to them, and that the pro forma defen. 
dants (defendants 7 to 9) have no interest 
therein and, finally, that the order of attach¬ 
ment after dismissal of the plaintiffs' claim 
under o. 21 , r. 68 , Civil P. C., was illegal and 
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inoperative. There was also a prayer for a 
permanent injunction against the principal 
defendants, restraining them from getting the 
properties sold in Execution Case No. 19 of 1933. 

The plaintitl's instituted the suit on the 
following allegations : The plaintiffs are re¬ 
lated to defendant 7 who is their sister’s hus¬ 
band. The plaintiffs “advisedly" executed 
two sale deeds, dated 18th September 1925, 
and 19th August 1930, in respect of the pro¬ 
perties described in the schedule attached to 
the plaint. Those deeds were mere benami 
transactions, and, therefore, no consideration 
passed therefc|'. The principal defendants had 
a decree against the pro forma defendants, 
and they put the same into execution which 
was numbered as Execution case No. 19 of 
1938 in the Court of the 3rd Subordinate 
Judge at Gaya. The decree.holders afore¬ 
said got the properties in suit attached and 
prayed for their sale for realization of the 
decree against the pro forma defendants. 
The plaintiffs preferred an objection under 
0 . 21 , R. 58, Civil P. C., which was registered as 
Misc. Case No. 65 of 193S and was ultimately 
dismissed on 22 nd September 1938. Being 
aggrieved by the said order of dismissal of 
their claim case, the plaintiffs instituted the 
suit for the reliefs aforesaid. 

The suit was contested by the principal 
defendants who denied that the sale deeds 
aforesaid in favour of their judgment-debtors 
were benami transactions. On the other hand, 
the defendants contended that they were real 
transactions for good consideration followed 
by possession in favour of the pro forma 
defendants. They also alleged that the pro 
forma defendants were in collusion with the 
plaintiffs who filed the objection under O. 21 , 
R. 58 on wrong and false allegations in which 
case defendant 7 stated that a deed of relin¬ 
quishment in respect of the said properties 
had been executed by him. It was finally 
contended that the decision in the claim 
case was correctly given after taking oral and 
documentary evidence. The defendants also 
pleaded that the suit was barred by limitation. 

The plea of limitation was raised in the 
following way : The suit under O. 21, R. 63, 
Civil P. C., had been filed in the Munsifs 
Court on 17th November 1938, that is, within 
two months of the adverse decision in the 
claim case. In the Munsifs Court the defen¬ 
dants pleaded that the suit had been under- 
valued and that really it was beyond the 
pecuniary jurisdiction of the Munsifs Court. 
Ultimately, the plaint was returned by the 
Munsifs Court on 14th February 1941, to be 
presented to the proper Court, as according to 
the Munsifs finding, the suit related to pro¬ 


perties worth rs. 13.000. Accordingly, the 
plaint was returned and was filed in' the 
Court of the Subordinate Judge on that very 
day. The defendants, therefore, contended 
that the suit should have been filed within a 
year of the adverse decision in the claim case 
in the Subordinate Judge’s Court. But, as 
the suit was filed deliberately in a Court which 
had no pecuniary jurisdiction to entertain it, 
it was barred by one year’s rule of limitation. 

The parties joined issue principally on two 
questions, namely, (l) whether the plaintiffs 
were the real owners of the properties, the 
pro forma defendants being their mere farzi- 
dars, and (2) whether the suit was barred by 
limitation under Art. 11 , Limitation Act. The 
trial Court dismissed the suit, holding that it 
was barred by one year's rule of limitation, 
though on the question of title and possession 
it recorded a finding in favour of the plaintiffs. 
Hence this appeal by the plaintiff's. 

In this Court Mr. Lai Narayan Sinha ap- 
pearing on behalf of the appellants has con- 
tended that the judgment of the learned 
Subordinate Judge under appeal is sub. 
stantially correct both on the question of title 
and possession as also of limitation. But he 
has contended that the Court below proceeded 
to decide the case entirely ignoring the petition 
on behalf of the contesting defendants filed on 
26th January 1943, which is to the following 
effect : 

“ In the above suit today is the date fixed for 
hearing but the said suit cannot proceed in law 
because Execution Case No. 19 of 1938 in the 3rd 
Court of the Sub-Judge in which the plaintiff filed 
objection under 0. 21 R. 58 was dismissed,and so 
the plaintiff has instituted this suit under 0. 21, 
R. 63; but as the said Execution Case No. 19 of 1938 
wasdismissed the plaintiff has got no cause of action 
for this suit. Hence the entire record of Execution 
Case No. 19 of 1938 in the 3rd Court of the Sub- 
Judge. Gaya, may be sent for from the record room, 
so that the grievances may be redressed (Execution 
Case No. 19 of 1938 in the 3rd Court of the Sub- 
Judge, Gaya, disposed of on 3rd October 1939). 

Petition of Mt. Bibi Khodijatul Kubra and others 
opposite-party.” 

It is a fact that the learned Subordinate 
Judge has not referred to that petition in his 
judgment. The Court below has proceeded to 
decide the question of limitation in the follow¬ 
ing way : It has held that the plaintiffs are 
not entitled to the benefit of S. 14, Limitation 
Act, because they deliberately undervalued 
their plaint which was filed in the Munsif s 
Court. Hence, it was of the opinion that it 
cannot be said that the plaintiffs have been 
prosecuting their suit bona fide and with due 
diligence in the Munsifs Court, as required 
by the provisions of S. 14 of the Act. The Court 
below has relied upon the observations of their 
Lordships of the Judicial Committee in A.i.R- 
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1929 P. C. 103. 1 In that case their Lordships 
have laid down that where a suit has been 
instituted in a Court which is found to have 
no jurisdiction and it is found necessary to 
raise a second suit in a Court of proper juris¬ 
diction, the second suit cannot be regarded as 
a continuation of the first, even though the 
subject-matter and the parties to the suits 
were identical. In that case their Lordships 
were not considering the case of two suits, but 
of two arbitration proceedings. But their 
Lordships’ judgment proceeds on the analogy 
of the arbitration proceedings to suits. Hence, 
those observations of their Lordship are quite 
pertinent to the question in controversy in 
the present case. 


The decision of this Court which was given 
by Sir Dawson-Miller, C. J. and Foster J., 
in 53 I. C. S92 2 is exactly in point. In that 
case also the suit had been filed in the Court 
of a Munsif on a valuation which was found 
to be a gross under-statement of the value of 
the property. The suit was ultimately filed 
in the Court of the Subordinate Judge on a 
proper valuation. Their Lordships decided 
that the time spent in prosecuting the suit in 
the Court which had no pecuniary jurisdiction 
oyer the subject-matter could not, under S. 14, 
'Limitation Act, be allowed in computing the 
period of limitation for a suit under o. 21 , 
R. 63, Civil P. C. Relying upon this decision, 
II must hold shat the time spent in prosecut¬ 
ing the suit in-the Munsif's Court could not 
be allowed in computing the period of limita¬ 
tion for filing the suit. It must be held, 
therefore, that the filing of the suit in the 
Munsif’s Court does not avail the plaintiffs in 
the present case. Hence, the suit treated as 
one under o. 2 l, R.63, Civil P. C. f must be 
held to be barred by time. But Mr. Lai Nara- 
yan Sinha argued vehemently that the posi¬ 
tion in law as admitted by the contesting 
defendants themselves in their application of 
26th January 1943, quoted above, makes Art. n, 
Limitation Act, inapplicable to the present 
case. He contends that Execution Case No. 19 
of 1938 became infrucfcuous on 3rd October 
1939, when it stood dismissed for non-prosecu- 
tion wffh the result that the order of dismissal 

° f ^u ??. im also ^ame inoperative, 
and that the plaintiffs’ present suit should be 

W * ° ne T P ] y , f0r a declar ation of 

htle to t h° fi ° n a H Ud thrOWn on their 

£L p 5 pert * other words - o°n. 

the . P resent « no more one 
under the prov isions of R. 63 of o. 21 Civil 

a*.”’ “ ut’lii 9 w’ 816:531 -°- 88a . 


P. C., but simply a declaratory suit governed 
by the ordinary rule of limitation, namely, 
six years from the date of the cause of action. 
He strongly relied upon the observations of 
Sir George Rankin in 61 Cal. 54S 3 to the fol¬ 
lowing effect: 

'‘The principle is that the object of making a claim 
in execution is to remove the attachment, that when 
the attachment is withdrawn that object is gained, 
and that, if there exists no attachment or proceed¬ 
ing in execution on which the order in the claim 
case can take effect, one is not bound to bring a 
suit complaining of such order.’* 

The learned Judge in that ease quoted 
with approval the following observations of 
Kir Charles Sargent in 18 Bom. 24l 4 at p. 243 : 

“We agree with the lower appeal Court that, when 
the plaintiff withdrew his attachment, the parties 
were restored to the status quo ante. The object of 
the claim which was preferred by the defendant 
was, as contemplated by S. 278, Civil P. C., to obtain 
the removal of the attachment, and when that at¬ 
tachment was removed by the judgment-creditor's 
own act on 20th November 1888, there was no 
longer an attachment or any other proceedings in 
execution on which the order could operate to the 
prejudice of the claimant and, therefore, no necessity 
for bringing a suit to set aside the order. M 

The other Judge, who was a party to the 
decision in 51 Cal. 54S 3 made the following 
observations: 


"Whether the decree is satisfied, or set aside, or 

reversed, or whether the decretal amount is paid 

into Court under R. 55, or whether the attachment 

is voluntarily withdrawn by the decree-holder oc 

whether the order of attachment is discharged,’ in 

my opinion, the same result follows, namely tho 

parties are put back in the same position as ’they 

. were }* t0Te lhe execution proceedings were 
launched. 


v/ci uiiuiy muse are very strong observa- 
tion 3 in favour of the appellants; but those 
observations were made in a case where, alter 
the claim case had been dismissed for default, 
the execution proceedings came to an end.' 
within a year of the adverse order in the claim 
case. It was contended on behalf of theappel. 
lants that that does not make any difference 
But the learned counsel for the appellants was 
not able to produce before us any decision 
where it had been laid down that the same 13 
he position where the execution proceeding 
terminate more than a year after the decision 
in the claim case. Very great reliance was 
also placed by the appellants on the Full 
Bench decision of the Allahabad High Court 
m 66 All. 537 6 which is to the same effect as 
the decision of the Caloutta High Court in 
51 cal. 648. But in this case also the execu- 
tion proceedings had terminated within a year 

®!7S eree ord er in the claim,case. Sir 
Shah Muhammad Sulaiman C, J. has ma de 

3 i PSiV-J- 1924 D Cal 744 : 61 Cal 648 : 83 
4 r94l’aS«f« Bi *!‘ Nacharuddin Sardar. 

5 ; 1934 All : 60 All. 537 • 143 

I. 0. 676 (FB), Habib Ullah v. Mahmood. 
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certain observations in his judgment which 
lend some support to the appellants. 

On looking into the various decisions deal- 
ing with the question of limitation under 
Art. 11, Limitation Act, relating to a suit 
under O. 21 R. C 3 , Civil P. C. f I find that the 
decision of a Division Bench of the Calcutta 
High Court in 40 c. W. N. 146 e is the nearest 
to the case before us. The headnote of the 
case correctly summarizes the decision in that 
case which is to the effect that the eonclu- 
siveness of an order in a claim case contem¬ 
plated by 0 . 21 R. G3, Civil P. C., is conditional 
on the continuance of the execution proceed¬ 
ings and the attachment issuing therefrom, 
and that consequently when an order is made 
on an application under O. 21 R. 58 of the 
Code dismissing a claim but the sale itself 
held in that execution proceeding is set aside 
and the attachment ipso facto comes to an 
end, a subsequent suit brought beyond one 
year by the claimant for a declaration of his 
title is not barred under Art. 11 , Sch. 1 , Limi¬ 
tation Act. It was held that it was immaterial 
that the execution proceedings came to an 
end within or beyond one year of the date of 
the order in the claim case. In that case the 
observations of Ramesam J. in 48 M. L. J. 
GIG 7 at p. 622, which are in these terms, have 
been quoted with approval : 

“if the operation of an order on a claim petition is 
to be regarded as conditional on the continuance of 
the attachment, it i3 difficult to see why the cessa¬ 
tion of attachment within one year should destroy 
the operations and cessation of it beyond one year 
should have just the opposite effect merely because 
a suit to set aside could not be brought more than 
one year after the date of the order. It seems to me 
to be a novel legal conception.” 

The Division Bench of the Madras High 
Court in the case referred to above has re¬ 
viewed the cases bearing on the point and has 
come to the conclusion that after a claim 
petition has been dismissed, and the attach¬ 
ment in respect of which the claim petition 
was made ceases, the claimant's failure to 
bring a suit within one year of the adverse 
decision does not preclude him from raising 
the question of title afterwards. Hence, the 
two decisions — one of the Calcutta High 
Court and the earlier one of the Madras High 

Court_are authorities for the proposition 

for which the appellants have been contend¬ 
ing in this case. This proposition has not 
been laid down in express terms by the earlier 
decisions of the Calcutta, Allahabad and Bom¬ 
bay High Courts referred to above; but the 
observations made in those cases lend support 


S. (’40) 40 C. w. N. 146, Bamapada Bandopadbya 

7 V ^25?12 a A h I.R a, 1925 Mad. 1113 : 87 I. C. 635 : 
48 M. L. J. 616, Kumara Goundan v. Thevaraya 

Beddi. ' 


to it. In this connexion reference may also 
be made to a decision of a Division Bench of 
the Allahabad High Court in 28 A. L. J. 591. 8 
Their Lordships have laid down in that case 
that the suit contemplated by R. 63 of o. 21, 
Civil P. C., is one in which the right of the 
decree-holder to attach the property in ques¬ 
tion in execution of his decree is contested, 
and that, as soon as his decree is otherwise 
satisfied, or the attachment is withdrawn as a 
consequence of the decree-holder's act, the 
cause of action for the suit of the nature con. 
templated by o. 21 R. 63 of the Code, to which 
Art. 11 , Limitation Act, applies, disappears. 
Hence, in a subsequent suit which may be 
brought by the claimant against a third 
person, even though he may be the judgment- 
debtor whose property it was alleged by the 
decree-holder to be, the cause of action is 
altogether different from the cause of action 
which he had alleged against the attaching 
creditor in his suit under o. 21 R. 63 of the 
Code, and the later suit is governed by the 
usual twelve years’ rule, and not by Art. 11, 
Limitation Act. Though this decision is not 
on all fours with the facts of the present case, 
the principle governing the two cases is the 
same, namely, that the effect of the decision 
in the claim case disappears with the dis¬ 
missal of the execution proceedings in which 
the attachment had been made leading up 
to the claim case. As already indicated, 
whether the decree is otherwise satisfied or the 
attachment is withdrawn as a result of the 
decree-holder’s default in proceeding with the 
execution case, the order in the claim case 
shares the same fate as the execution case it¬ 
self. The decision in the claim case is based 
primarily on a consideration of the decision 
of possession, and not on a question of title. 
On the other hand, the decision in the suit 
has to proceed primarily on the question of 
title, and the question of possession is only 
ancillary to the main question. Therefore, 
the scope of the decision in the claim case 
and in the subsequent title suit is not the 
same. The decision in the claim case is not 
res judicata against the unsuccessful claimant 
on the question of title in a subsequent suit, 
though the shorter period of one year s limi¬ 
tation has been prescribed by the statute wit 
a view to expeditious decision of the •l l ' es ) tl ° ns 
raised during the execution stage so that the 
execution proceedings may not be undu > 

^Ast'result of all to considerations, it 
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plaintiffs is not barred by one year’s rule of 
limitation. The appeal is accordingly allowed, 
but without costs, inasmuch as the point 
raised in this Court had not been specifically 
raised by the plaintiff.appellants in the Court 
below, and that is the point on which the ap¬ 
peal has succeeded in this Court. The judg¬ 
ment and decree passed by the Court below 
are accordingly set aside, and the plaintiffs 
declared to be entitled to the properties in 
suit. Each party will bear ^ts own costs here 
and in the Court below, in view of the fact 
that the plaintiffs themselves were to blame 
for the delay in the institution of the suit. 


Pande J. — The question for determina¬ 
tion is whether having regard to the provi¬ 
sions of R. G3 of O. 21 and Art. 11 of sch. 1, 
Limitation Act, 1908, the appellants’ suit 
which was brought more than a year after 
the claim bad been dismissed is maintain¬ 
able. The answer to the question depends 
upon the operative effect of the order disal¬ 
lowing the claim on the dismissal of the exe- 
cation proceedings. Rule 57 of O. 21 , Civil 
P. C., provides that upon the dismissal of the 
application for execution the attachment shall 
cease. If on the dismissal of the execution, 
the orders disallowing the claim case ceased 
to be operative, the suit is maintainable. But 
if the order still continues to be in force then 
the suit is not maintainable. The attachment 
of a property in the execution of a decree is 
the cause for preferring claim by a person 
interested in the property. The effect of dis¬ 
allowing the claim under R. 53 of the Code, 
is continuance of the attachment and liabi¬ 
lity of the property to be sold for satisfaction 
of the decretal dues. The summary decision 
in the claim case is the cause of action for 
suit under r. 63. In 35 Cal. 202, 9 Lord Robert¬ 
son who delivered the judgment of the Judi- 
cial Committee of the Privy Council pointed 
out that in a suit under R. 63 “the plaint is for 
review of the summary decision.” And in 
fact, though not in form, the suit is to alter 
or set aside the summary decision in the 

claim case. In 15 Cal. 521 >° Lord Hobhouse 
observed : 

The order is not conclusive; a suit tnav bn 

Jrder but°th ai “n! he i pr0perty ' notwithstanding*the 
S,.. 1 th en the law of Limitation says that the 
plaintiff must be prompt in bringing his suit. The 

settlement ^ is secure tho speedy 

fn d fcT » ♦ qUeat ’ 0DS of tlUe at execution E* 
and for that reason a year is fixed aa th* 

within which the suit must be brought.'* 

■ ? he object of a claim preferred under R.58 
is to obtain reJeas® of the property from 
attachment. The immediate ohWt nf »i n 

Oal. 202: 85 LA. 22 (P C) 

Kunum v. Gh&nshyam Misra. * ’ 1 

pjA, 08 ': *21: 15 I. A. 123 : 5 Sar. 172 
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Wishing right to the property by suit under 
R. 63 also is to obtain its release from attach¬ 
ment. There is, however, difference in the scope 
of investigation of a claim under R. 58 and 
that of a suit under R. 63. In a claim under E. 53, 
the scope of enquiry being confined, provision 
is made for investigation of it in a limited 
fashion. Rules 60 and 61 provide for a summary 
investigation into possession as distinct from 
a thorough trial of right to the property. In a 
suit under R. 63, the enquiry into the rights of 
the parties to the property is not subject to 
any limitation. Both parties to the suit may 
thoroughly thrash out the question of right to 
the property. In either case the material point 
is the attachment of the property. And the 
ultimate object of both is to obtain release of 
the property from attachment. Where after 
an order disallowing a claimant’s claim and 
directing the attachment to continue the 
attachment is removed within one year from 
the date of the order, the order loses its force, 
as if no order was made, so far as the parties 
are concerned. If a fresh attachment is made 
it is open to the claimant to prefer a fresh 
claim. And, in the event of the claim being 
again disallowed, fresh cause of action arises 
for a suit under r. 63. It follows that on the 
removal of attachment the parties are put 
back in the position they stood before the 
order in the claim case, or as has been put in 
some of the reported cases, “status quo ante” 
is restored - . In 51 Cal. 548 s his Lordship, 
Rankin J., explained the effect of removal of 
attachment in regard to a suit under R. 63 thus: 

“The principle is that the object of making a 
claim in execution is to remove the attachment, that 
when the attachment is withdrawn the object is 
gained, aod that, if there exists no attachment or 
proceeding in execation on which the order in the 
claim case can take effect, one is not bound to bring 
a suit complaining of such order." 

This view is supported by several reported 
decisions of different High Courts in the 
following cases: 13 Bom. 72, 11 IS Bom. 241.* 
31 cal 228, 13 40 C. W. N. 146,° 43 M. L. J. C1D 7 
and 28 A. l. J. 694.® In the present case tho 
claim was disallowed on 22nd September 1938. 
The appellants instituted a suit on 17 th 
November 1938 in the Munsif’s Court against 
that order. The plaint was returned on 14 th 
February 1941 as the Munsif had not the neces¬ 
sary pecuniary jurisdiction to decide the suit. 
The plaint was then presented in the Court of 
the Subordinate Judge on the very day it was 
returned. The suit was instituted in the Sub¬ 
ordinate Judge’s Court beyond the prescribed 
time for a suit to set aside summary decision 
in tho olaim .case. But tho application for 


11. (’89) 13 Bom. 72, 

12. (’04) 31 Cal. 228, 
Behary Roy. 
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execution was dismissed on 3rd October 1939 
and the attachment then ceased. With the 
removal of the attachment the order dis¬ 
allowing the claim also lapsed. Therefore the 
present suit, if otherwise maintainable, is not 
affected by Art. ll of Sch. 1 , Limitation Act. 
The circumstances of the present suit appear 
to be similar to that in 51 cal. 548 :} referred 
to above. In that case Najimunnessa Bibi’s 
property was attached on 4th November 
1910. Her claim was dismissed for default on 
7th January 1911. The application for exe¬ 
cution was dismissed very soon afterwards 
for default. In a subsequent execution pro¬ 
ceeding the property was sold and brought 
by the judgment creditors at the execution 
sale in the year 1918. She instituted a suit in 
1918 for confirmation of her possession and 
for injunction. It was contended that the 
suit was barred by limitation. By concurrent 
judgments a Division Bench of the Calcutta 
High Court (Rankin and Page JJ.) held that 
it not being a suit under O. 21 R. 63, Civil 
P. C., Art. 11 , Limitation Act, did not apply. 
In the circumstances discussed I am of the 
opinion that Art. 11 of Sch. 1 , Limitation Act, 
has no application to the present case. 

There is a further point which, in my 
opinion, seems to require consideration. The 
suit was originally framed as one under 
O. 21 R. 63, Civil P. C. The plaint being re¬ 
turned by the Munsif was presented in the 
Court of the Subordinate Judge in its original 
form. A question now arises whether on such 
a plaint the appellants are entitled to relief 
under S. 42, Specific Relief Act. In the plaint 
the cause of action is said to arise on the day 
when the attachment took place as also 
on 22nd September 1939, when the claim 
under Rule 58 was disallowed. On the dis¬ 
missal of the execution case the attachment 
ceased and consequently that cause of action 
disappeared. But the other cause of action 
which cast a cloud upon the appellants’ title 
to the property will exist. And as the pro¬ 
perty is still liable to attachment in execution 
of the respondents’ decree, as also in decrees 
of other judgment-creditors, if any, against 
the pro forma defendants, the appellants have 
sufficient cause of action to seek a declaration 
of their title to the property. In a similar 
circumstance it was held in 60 Bom. 226 13 
that a suit under S. 42, Specific Relief Act, is 
competent. In that case the property stood 
in the name of the wife of the judgment- 
debtor. In a decree against the husband the 
property was attached. The wife objected to 
the attach ment under Rule 58. The judgment- 

13. ('36) 23 A. I. R. 1936 Bom. 160 : 60 Bom. 226: 
162 I. C. 260, Jainna Bai v. Dattatraya Ram- 
chandra. 


creditor thereupon withdrew the attachment 
and sued for a declaration that the property 
in dispute though purchased in the name of 
the wife was really owned by the husband 
and was liable to attachment and sale in exe¬ 
cution of the decree against him. It was 
contended that o. 21 R. 63 precluded all suits 
but one under the rule itself and therefore 
no suit could lie under S. 42, Specific Relief 
Act. His Lordshio Beaumont C. J. referring 
to Rule 63 observed: 

“That rule would have applied if the plaintiff had 
not withdrawn his attachment and an order had 
been made against him dismissing his attachment. 
But as that course was not adopted, I agree with 
the lower Courts that the case does not fall within 
O. 21, R. 63 Civil P. C.” 

It was held that if a declaration is to be 
made, s. 42, Specific Relief Act, gives the 
right to obtain the declaratory order. In the 
present case the attachment having ceased on 
dismissal of the application for execution, the 
terms of O. 21 R. 63 do not apply. Therefore, 
the only appropriate course for the appellants 
to seek declaration of their title to the pro¬ 
perty is by a suit under S. 42, SpeciGc Relief 
Act. It is true that the suit was not actually 
so framed. But the form of the plaint does 
not seem to me to present any serious diffi¬ 
culty in granting the relief to which the ap¬ 
pellants seem entitled. An amendment of the 
plaint by deletion of relief No. 2 and the por- 
tion relating to attachment in relief No. 1, 
and perhaps some minor alteration, not very 
material, would make the plaint quite consis¬ 
tent with the form of a suit under S. 42, 
Specific Relief Act. If the appellants had 
sought leave of the Court for such amend¬ 
ment either in the lower Court or in this 
Court, it would have been readily granted. 
In 48 Cal. 832 14 Lord Buckmaster who deli¬ 
vered the judgment of the Board observed: 


• i 


'All rules of Court are nothing but provisions 
ntended to secure the proper administration of 
ustice, and it is therefore essential that they 
ihould be made to serve and be subordinate to that 
mrpose, so that full powers of amendment must be 
mjoyed and should always bo liberally exercised, 
jut nonetheless no power has yet been given to 
•nable one distinct cause of action to be substituted 
or another, nor to change, by means of amend- 
nent, the subject-matter of the suit." 

[n the present case there is no variation in 
;he cause of action, or the subject-matter of 
he suit. Therefore the limitation on the! 
cowers of the Court in granting leave to 
imend the plaint does not apply here. But, 
is no prayer for amendment of the plaint 
vas made, the reliefs which, in the altered 
circumstances, have become redundant, may 
easily be ig nored. It is the duty of the Court 

14. (‘22) 9 A. I. R 1922 P. C. 249 : 48 Cal. 832 s 
48 I. A. 214 : 63 I. C. 914 (P. C.), Ma Shwe Mya 
v. Maung Mo Hnaung. 
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Ito take notice of altered circumstances in 
'order to shorten litigation and to do complete 
'justice between the parties and to mould its 
decree according to the circumstances as they 
'stand at the time the decree is made: 44 cal. 
47. 11 I agree that the appeal should be allowed. 
r.k. Appeal allowed. 

15. (’17) 1 A. I. R. 1917 Cal. 716 : 44 Cal. 47 : 
31 I. C. 860. Noori Mian v. Ambika Singh. 
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Agarwala and Meredith JJ. 
Kapildeo Pandey — Petitioner 


Emperor . 


Criminal Revn. No. 1523 of 1944, Decided on 5th 
February 1945, against order of Judicial Commis¬ 
sioner, Chota Nagpur, D/- 11th November 1944. 

Deience of India Rules (1939), R. 81 — Cotton 
Cloth and Yarn Control Order, 1943 (Central), 
Cls. 12 and 23 — Bihar Cotton Cloth and Yarn 
Dealers (Licensing and Control) Order, 1944, 
Cl. 8—Object of—Prosecution of person for sell¬ 
ing cloth above control rate — Charge framed 
with reference to Cl. 8 of 1944 Order and not 
Cl. 12 of 1943 Order — Sanction of Provincial 
Government under Cl. 23 of 1943 Order if neces¬ 
sary. 


The reason why Cl. S was inserted in the Bihar 
Cotton Cloth and Yarn Dealers (Licensing and Con¬ 
trol) Order, 1944, was to make it clear that the mere 
issue of a licence is not intended to exempt the licen¬ 
see from the operation of the Central Government’s 
Cotton Cloth and Yam Control Order of 1913, that 
is to say, to make it clear that he is bound to keep 
his prices within the limits 6xed by the Textile Com¬ 
missioner in exercise of the powers conferred on him. 
Therefore, where a person is sought to be prosecuted 
for selling cloth or yarn abovo the control rate the 
fact that the charge was framed as in respect of 
contravention of Cl. 8, Bibar Cotton Cloth and Yarn 
Dealers (Licensing and Control) Order and not os 
one lor contravention of Cl. 12, Cotton Cloth and 
Y’arn Control Order, 1944 (Central), cannot obviate 
the necessity of obtaining the sanction of the Provin¬ 
cial Government under Cl. 23. Cotton Cloth and 
Yarn Control Order, 1943. (P 375 C 2, P 376.C 1) 

Iialdcva Sahay and Amiya Kumar Chatterji _ 

for Petitioner. 

Goyal Prasad — for the Crown. 


Agarwala J. — The petitioner has been 
convicted of an offence under r. 81 (4), Defence 
of India Rules, on a charge of contravening 
Cl. 8, Bihar Cotton Cloth and Yarn Dealers 
Licensing Order of 1944, which was made by 
the Governor of Bihar in exercise of powers 
conferred by R. 81 ( 2 ), Defence of India Rules. 
It is alleged that the petitioner sold a dhoti 
for R3. 4-8-0, which it is alleged, is 24 per cent, 
m excess of the controlled price for that 
particular type of article. The prosecution 
have not placed on the record evidence of 
what the controlled price of this type of dhoti 
is. But we have been referred to a Notifies, 
tion in the Official Gazette shewing the price 
nxea for the kind of dhoti in questiou, and 


other articles, by the Commissioner of Textiles. 
The dhoti itself bore a stamp showing the 
price to be Rs. 7-3-0 a pair, which is the price 
shewn in this Notification. The power to fix 
the price of cloth is derived from cl. ( 2 ) of 
R. Si, Defence of India Rules, which empowers 
either the Central Government or the Pro¬ 
vincial Government to do certain things 
including the control of prices. In exercise of 
the powers conferred on it, the Central Govern- 
ment issued a Notification No. 36 Tex. (i)-43, 
dated 17th June, 1943. This Notification con¬ 
tains the Cotton Cloth and Yarn Control 
Order of 1943 framed by the Central Govern¬ 
ment in exercise of its powers under R. SI (2). 
The order empowers the Textile Commissioner 
to fix maximum prices, both ex-factory and 
retail, at which all or any classes or specifi- 
cations of cloth or yarn may be sold. Clause 12 
prohibits any manufacturer or retail dealer 
from selling or offering for sale any cloth or 
yarn iu excess of the maximum ex-factory or 
retail price, as the case may be, fixed under 
this order in respect thereof. 

Clause 23, which was added to the original 
Order by a Notification of 14th August 194S, 
provides that no prosecution for the contra¬ 
vention of any of the provisions of the Order 
shall be instituted without the previous sanc¬ 
tion of the Provincial Government. No sane, 
tion of the Provincial Government was 
obtained for the prosecution of the petitioner 
in respect of the offence with which he was 
charged, apparently because the charge was 
laid, not under the Cotton Cloth and Yarn 
Control Order of 1943, but under Cl. 8, Bibar 
Cotton Cloth and Yarn Dealers (Licensing and 
Control) Order of 1944. This Order was made 
by the Provincial Government in exercise of 
its powers under R. 81 ( 2 ), Defence of India 
Rules. The object of the Order was to provide 
for the licensing of cloth dealers and prescribes 
the procedure to be followed in applying for 
and issuing such licences, and contains the 
terms on which licences are to be issued. 
There is no term in the licence requiring the 
licensee to sell cloth at or below a particular 
price. The omission of that provision as a 
term of the licence is probably due to the fact 
that the Central Government by its Order bad 
already provided for the fixing of prices and 
made it an offence to sell in contravention of 
that Order. The Bihar Order of 1944, howover, 
contains a clause which has nothing to do 
with the procedure to be followed in applying 
for a licence, or with the terms on which a 
licence is to be granted. That is Cl. 8, which 
provides that no licensee shall sell or offer for 
sale any cloth or yarn at a price in excess of 
the maximum price fixed for it. This appar- 
ently refers to the price fixed by the Textile 
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Commissioner in exercise of his powers under 
the Cotton Cloth and Yarn Control Order of 
1943. Unlike this latter Order, however, the 
Bihar Licensing Order does not require any 
sanction for the prosecution of a person in 
respect of a contravention of its terms. The 
prosecution in the present case, as I have 
already stated, is based on a charge framed as 
in respect of Cl. 8, Bihar Licensing Order. It 
has been contended that in view of the fact 
that the Central authority had already made 
a rule, by reason of which a person selling in 
excess of the maximum price fixed by the 
Textile Commissioner commits an offence for 
which he may be prosecuted only after the 
sanction mentioned in Cl. 23 of the Order has 
been obtained, it was not open to the Provin¬ 
cial Government to create an offence to which 
the same state of facts would be applicable 
but which would not require sanction at all. 
If the selling of cloth at a price in excess of 
that fixed by the Textile Commissioner be an 
offence both under the Order of the Central 
Government and also under the Bihar Gov¬ 
ernment's Order the anomalous position is 
that a person unlicensed by the Provincial 
Government to sell cloth is liable to prosecu¬ 
tion under the Central Government’s Order 
for selling above the controlled price only 
after the sanction required by the Order has 
been obtained, but if a person licensed to sell 
cloth by the Provincial Government's Licens¬ 
ing Order does so he may be prosecuted under 
Cl. 8 of the latter Order without sanction. 
This, in my opinion, could not have been the 
intention of Cl. 8, Bihar Licensing Order. In 
my opinion, the reason why that clause was 
inserted in the Bihar Licensing Order was to 
make it clear that the mere issue of licence is 
not intended to exempt the licensee from the 
operation of the Central Government’s Cotton 
Cloth and Yarn Order of 1943, that is to say to 
make it clear that he is bound to keep his prices 
within the limits fixed by the Textile Com¬ 
missioner in exercise of the powers conferred 
on him. That interpretation reconciles the 
two apparently conflicting Orders, and as it 
is the duty of the Court to endeavour to give 
a rational meaning to the rules made by 
rule-making authorities, this appears to me to 
be the interpretation which should be adopted 
in the present case. But it leaves the prose¬ 
cution in the difficulty that no sanction was 
obtained for the prosecution of the petitioner, 
and that necessitates the conviction being set 
aside. In the result the conviction and 
sentence are set aside. 

Meredith J. — I agree. 

a vr Conviction set aside. 
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Das J. 

Bijo Gope and others — Petitioners 

v. 

Emperor. 

Criminal Revision Nos. 618 and 630 of 1945, 
Decided on 19th June 1945, against the order oi 
First Addl. Sess. Judge, Monghyr, D/- 7th March 
1945. 

(a) Criminal P. C. (1898), S. 423 (1) (b)_‘ May 
alter finding” explained. 

The words “may alter the finding - ’ in S. 423 (1) 

(b) are no doubt very general but they must be 
construed in harmony with other provisions of the 
Code and not as overriding them. (P 379 C 1] 

(b) Criminal P. C. (1898), Ss. 423(1) (b), 236, 237, 
238 and 535 — Conviction under S. 395, Penal 
Code, cannot be altered by appellate Court to one 
under Ss. 147, 148, Penal Code — S. 535 would 
not apply. 

One of the fundamental principles of Criminal 
law as administered in India is that there should be 
a separate charge for every distinct offence, and the 
accused person must have notice of the charge 
which he has to meet. Certain exceptions are pro¬ 
vided to this general rule by Ss. 236, 237 and 233 of 
the Code. The peculiar circumstances mentioned in 
those sections under which the Court can convict an 
accused person of an offence with which he was not 
charged must apply equally to the appellate Court 
as well as the Court of first instance. If we consider 
an appeal as a continuation of the original trial, it 
would follow that what could not be done by the 
original Court cannot be done by the appellate Court. 

[P 379 C 1] 

The particulars necessary for proving a charge 
under S. 395, Penal Code, are different from the 
particulars necessary for proving a charge under 
S. 147 or S. 148, Penal Code. The existence of an 
unlawful common object is an essential ingredient 
for a charge under S. 147 or S. 148, Penal Code. The 
principle laid down in S. 535, Criminal P. C., would not 
apply in such a case. An appellate Court cannot there¬ 
fore alter a conviction under S. 395 to one under 
Ss. 147, 148. The case cannot be governed by 
Ss. 236, 237 or 238. The offence of being a member of 
an unlawful assembly is not an offence minor to the 
offence of dacoity : Case law discussed. 

[P 379 C 1, 2; P 3S0 C 1] 

(c) Criminal trial—Evidence — Appreciation 
—Witness when can be believed in part and 
when disbelieved depends on facts of each case. 

The question as to whether prosecution witnesses 
can be believed in part, if their testimony is unworthy 
of acceptance with regard to some of the essential 
parts of the prosecution story is not really a question 
of law; it is really a matter based on human 
experience and must be decided with reference to 
the facts of each particular case. No hard and fast 
rule like a rule of law can be laid down in the 
matter. (P C 2 ) 

S. Safdar Imam, K. K. Stnha and ilednx 
Prasad Singh — tot Petitioners. 

Statiding Counsel — for the Crown. 

Order.— These two applications in revision 
have been heard together and this judgment 
will govern both the applications. The eight 
petitioners were convicted of the oflence of 
dacoity under S. 395, Penal Code, and sentenced 
to undergo rigorous imprisonment for a period 
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of three years each by the learned Asaistant 
Sessions Judge of Monghyr. Two of them, 
Parmeshwar Mandal and Bijo Mandal, were 
also convicted under s. 324, Penal Code, and 
sentenced to rigorous imprisonment for two 
years each. Bijo Mandal was also further 
convicted and sentenced under S. 323, Penai 
Code. There was then an appeal to the Court 
of Session, and the appeal was heard by the 
learned Addi t ional Sessions Judge of Monghyr. 
The learned Additional Sessions Judge set 
aside the conviction and sentences under 
Ss. 324 and 323, Penal Code. He altered the 
conviction of the petitioners under S. 395, 
Penal Code^ to one under S. 148, Penal Code, in 
the case of some, and under s. 147, Penal Code, 
in the case of others. Three of the petitioners, 
Bijo Mandal, Parmeshwar Mandal and Bhaiya- 
lal Sahu, have been convicted by the learned 
Additional Sessions Judge of the offence under 
S. 148, Penal Code, and each one of them has 
been sentenced to rigorous imprisonment for 
one year. Bbaiyalal Sahu has also been 
sentenced to a fine of Rs. 100, or in default 
rigorous imprisonment for a further term of 
one month. The remaining five petitioners, 
namely, Bhuneshwar Barhi, Garib Gope, 
Kanik Gope, Nathone Gope and Sukha Gope, 
have been convicted of the offence under 
S. 147, Penal Code, and sentenced to rigorous 
imprisonment for six months each. 

Two main points have been urged on behalf 
of the petitioners. It has firstly been contended 
that the learned Additional Sessions Judge 
has disbelieved the prosecution witnesses in 
essential particulars with regard to the offence 
of dacoity : it was not, therefore, open to the 
learned Additional Sessions Judge to convict 
the petitioners on the testimony of those very 
witnesses whom he had disbelieved with regard 
to essential parts of the prosecution case. It 
is also contended that the three witnesses 
namely, P. Ws. 5, 1G and 18, on whom the 
learned Additional Sessions Judge has relied 
have been particularly disbelieved with regard 
to essential details. Secondly, it has been 
contended that the alteration of the conviction 

P ? D ^ C ° de ’ to one under ^ 
h niell Tl Code * by &Q APPeHak Court 

the Si aDd ha3 T caused S rea t Prejudice to 

lfL2T Gr3 ' In ( 0rder to a PP rec > a te the 
aforesmd two points raised on behalf of the 

pehtioners, it is necessary to state very briefly 

essential facts of the prosecution case The 

pr^cutmn case was that on nth day of 

J* 1912 ' at village Itehari, police sta- 
tion Bukhtiarpur, a mob of about 300 to 400 
persons, including the present petitioner 
came, variously armed, at about 10 A. m. to 
the house of one Johari. Lai Sahu (p w l) 

Johmuis.hu „«<m tad Sr^'th' 


petitioner Bbaiyalal Sahu for some time. In 
November 1942, Johari Lai Sahu was getting 
a balcony constructed on the top of his house 
which projected about 2 to 2^ cubit towards 
the north. North of the house of Johari Lai 
Sahu is the house of the petitioner Bbaiyalal. 
On 14th November 1942, Bhaiyalal had sent 
an information to the thaua through a chauki- 
dar. On the basis of that information, the 
Sub-Inspector of Police (i*. w. 22) had ins¬ 
pected the place on that day and had ordered 
Johari La! not to proceed with the construe- 
tion till the matter was decided by the autho- 
rities. On 17th November 1942, when the 
plastering work inside the roof of the balcony 
was in progress, a mob of 300 to 400 persons 
came there. They dismantled the balcony, 
effected entrance into the bouse and assaulted 
some of the inmates inside. It is alleged that 
th^ members of the mob removed iron bars, 
some maunds of wheat worth Rs. 54 and 10 
saris worth about Rs. 50. It was further 
alleged that some of the materials of the bal¬ 
cony were also taken away by the mob. In- 
formation was given to the Sub-Inspector of 
Police on the same day at about 4.SO l>. M. 
The Sub-Inspector of Police arrived at the 
spot at about 10.30 P. M. He found that the 
balcony had been totally dismantled. After 
investigation be submitted charge-sheet. On 
this the petitioners were put on trial with the 
result indicated above. The defence of the 
petitioners was that they had been implicated 
falsely in the case. 

The learned Assistant Sessions Judge who 
tried the case accepted the prosecution case 
to be true and convicted the petitioners of 
the ofience of dacoity under S. 395, Peual 
Code. He also convicted some of the peti. 
tioners under Ss. 324 and 323, Penal Code, as 
stated above. The learned Additional Sessions 
Judge, however, did not accept the prosecution 
case in its entirety. Ho found that tbo story 
of looting the properties, such as several 
maunds of wheat, saris, etc., was not true. In 
this view of the matter, he came to the con¬ 
clusion that the charge under s. 395 , Penal 
Code, could not bo sustained. He, however, 
relied on the evidence of some of the witnesses’ 
particularly p. ws. 5, 16 and 18, regarding the 
demolition of the balcony (cbhaja). He then 
considered the evidence against each one of tho 
accused persons and came to the finding that 
the petitioners were members of an unlawful 
assembly with the common object of causing 
the destruction of Johari’s balcony. He also 
disbelieved the evidence regarding the indivi- 
dual acts alleged against the petitioners Par¬ 
meshwar Mandal and Bijo Mandal which 
formed tho subject-matter of the chafes 
under ss. 324 and 823, Penal Code, 
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I first take up the point raised on behalf of 
the petitioners as to whether it was open to 
the appellate Court to alter the conviction 
under S. 395, Penal Code, to one under Ss. 147 
and 148, Penal Code. The learned Additional 
Sessions Judge has relied on G Lah. 226 . 1 The 
learned Additional Sessions Judge has further 
stated that there cannot be any question of 
prejudice to the accused persons, because the 
circumstances on which the charges under 
Ss. 147 and 148, Penal Code, are based were 
stated against the accused persons in evidence 
and, therefore, they were not taken by sur¬ 
prise, and the accused persons met the case 
so brought forward by the prosecution. The 
question as to whether it is open to the appel¬ 
late Court to alter the conviction in the 
manner done by the Additional Sessions 
Judge in this case has to be looked at from 
two points of view; firstly, there is the qu^s- 
tion of prejudice to the accused persons; 
secondly, there is the question if the appellate 
Court can alter a finding under S. 423 (l) (b), 
Criminal P. C., iu such a way as to convict an 
accused person of an offence with which he 
was not charged, untrammelled by the provi¬ 
sions of Ss. 236, 237 and 238 of the Code. The 
learned standing counsel, appearing for the 
Crown, has conceded that if there is prejudice 
to an accused person in convicting him of an 
offence with which he was not charged, then 
the conviction cannot stand. He has, how¬ 
ever, contended that there has been no preju¬ 
dice in the present case, and the provisions of 
S. 423 (l) (b) of the Code are not in any way 
dependent upon or restricted and controlled 
by ss. 236, 237 and 238 of the Code. He has 
contended that the powers of the appellate 
Court are wide enough to allow the alteration 
of a conviction under S. 395, Penal Code, to 
one under ss. 148 and 147, Penal Code. He 
has relied on 34 Cr. L. J. 266, 2 decided by the 
learned Judicial Commissioner of Peshawar, 
and also on 85 I. C. 81G. 2 As against these 
decisions in support of the contention of the 
learned standing counsel, there are other- 
decisions which have expressed the view that 
the powers of an appellate Court under S. 423 
( 1 ) (b) of the Code, though very wide, are 
subject to the provisions of Ss. 234 to 238 of the 
Code : sec A.I.R. 1936 Oudh 44 * 49 ALL. 120; 


(’25) 12 A. I. R- 1925 P C. 130 : 6 Lah. 226 : 52 
A.. 191 : 88 I.C. 3 (P.C.), Begu v. Emperor. 

(’33) 20 A. I. R. 1933 Pesh. 9 : 142 I.C. 182 : 34 
!r. L. J. 266, Sharif v. Emperor. 

(’17) 4 A. I. R. 1917 Mad. 687 : 35 I. C. 816, In 
; Krisbnan Chetty. 

(’36) 23 A. I. R. 1936 Oudh 44 : 153 I. C. 945, 
heo Narain Singh v. Emperor. 

(’27) 14 A. I. R- 1927 All. 35 : 49 All. 120 : 97 
. C. 430, Emperor v. Mahabir Prasad. 


33 Mad. 264. c There is also an earlier 
Madras decision, 12 Cr. L. J. 269, 7 which 
has been considered in 35 I. c. 816 . :1 No case 
of this Court directly bearing on the 
question as to whether the powers of the 
appellate Court under S. 423 (l) (b) are re. 
stricted or controlled by Ss. 236, 237 and 233 
of the Code, has been brought to my notice. 
There are, however, several cases of this Court 
in which it has been held that it is illegal for 
a Court of appeal to alter the conviction to one 
for an altogether different offence with which 
the accused person was not charged in the 
trial Court : vide the cases in A. I. R. 1920 Pat. 
590, 8 A. I. R. 1921 Pat. 496.° The case in A. I. R. 
1929 Pat. 712, 10 merely emphasises the rule 
that if an accused person is misled in his 
defence by the absence of any charge or an 
error in the charge, a retrial is to be ordered, 
and this rule applies to cases in which the 
conviction was in compliance with the terms 
of the law as to cases in which the conviction 
was irregular. There are some cases of this 
Court in which it has been held that the Court 
of appeal can alter the conviction, provided 
there is no prejudice : it has been stated that 
the principle laid down in S. 535 would apply 
to such a case : see for example, A. I. R. 1928 
Pat. 359. 11 In 7 Pat. 758, 12 it has been observed 
that the real test whether a conviction can bo 
upheld upon a charge which was not expressly 
formulated is whether the facts which it was 
necessary to prove and on which evidence was 
given on the charge upon which the accused 
is actually tried are the same as the facts upon 
which he is to be convicted of the substantive 
offence; it has bee’n observed that if they are 
the same, and if the accused is put to no dis¬ 
advantage and would have had to adduce no 
further evidence, then he may be rightly con- 
victed of the substantive offence, notwithstand- 
ing that the charge was originally framed 
under Ss. 147, 148 or 149, Penal Code. 

As stated above, no case of this Court, 
directly bearing on the question as to whether 
the powers under S. 423 (l) (b), are subject to 
the provisions of Ss. 236,237 and 238 of the Code, 
has been brought to my notice. I find it a 
little difficult to understand how the appellate 


(•10) 33 Mad. 264 : 5 I. C. 145, I'admanabba 
ivikanniah v. Emperor. 

(•11) 10 I.C. 372 : 12 Cr. L. J. 269 (Mad.), Golla 

anumappa v. Emperor. T r w> 

(•20) 7 A. I. R. 1920 Pat. 590 : 56 I. C. 5J-, 

ighu Singh v. Emperor. T r 1S1 

(•21) 8 A. I. R. 1921 Pat. 496 : 62 I. C. 181, 

•BSSM&SSr.Sft «•. u. 

WJMKaSEa : 103 I. C. 303. 

'SftSM..: ,*,733:1.3 
c. 676, Bhondu Das v. Emperor. 
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Court can have larger powers in this respect 
than the trial Court. One of the fundamental 
principles of criminal law as administered in 
this country is that there should be a separate 
charge for every distinct offence, and the 
accused person must have notice of the charge 
•which he has to meet. Certain exceptions are 
provided to this general rule by Ss. 236,237 and 
238 of the Code. The peculiar circumstances 
'mentioned in those sections under which the 
:Court can convict an accused person of an 
'offence with which he was not charged must 
,apply equally to the appellate Court as well as 
jtbe Court of first iustance. If we consider an 
appeal as a continuation of the original trial, it 
would follow that what could not be done by the 
original Court cannot be done by the appellate 
Court. The paragraph from Sir John Wood- 
roffe’s commentary, referred to in 34 cr. L.J. 
266, J does not really support the contention that 
the powers of the appellate Court under s. 423 ( 1 ) 
(b), are not in any way dependent upon or re- 
stricted and controlled by Ss. 23G, 237 and 238, 
Criminal P. C. The words “may alter the 
finding*' in S. 423 (l) (b) are no doubt very 
general. In my view, they must be construed 
in harmony with other provisions of the 
Code and not as overriding them. 

Though I have expressed my view on the 
powers of the appellate Court under S. 423 
( 1 ) (b). Criminal P. C., it is not necessary to 
rest the decision of this case on that view. 
Assuming that the appellate Court has gene¬ 
ral powers to alter the finding irrespective of 
the provisions of Ss. 236, 237 and 238 of the 
Code, the question still remains whether the 
petitioners in this case have been taken by 
surprise and if they have been prejudiced in 
their defence. The learned Additional Ses¬ 
sions Judge has come to the finding that 
there is no prejudice in this case. I am un¬ 
able to agree with the learned Additional 
Sessions Judge. The charge against the peti¬ 
tioners was under s. 395, Penal Code. The 
particulars necessary for proving a charge 
under s. 395, Penal Code, are different from 
the particulars necessary for proving a charge 
under Ss. 147 or 148, Penal Code. The exist- 
ence of an.unlawful common object is an 
essential ingredient for a charge under Ss. 147 
or 148, Penal Code. Obviously, the petitioners 
had no notice of meeting a charge involving 
the existence of an unlawful common object. 
In such circumstances, I am of the view that 
the petitioners have been seriously prejudiced, 
and the principle laid down in S. 535, Crimil 
nal P. C. f would not apply. The learned Ad. 
ditional Sessions Judge has relied on the cose 
m e Lab. 226 . 1 That decision of their Lord- 
Bhips of the Judicial Committee has been ex¬ 
plained m many subsequent cases, such as 


A.I.R. 1936 Cal. 796, 13 A.I.R. 1938 Cal. 51. 14 It 
is now well settled that S. 237 is controlled 
by s. 236 of the Code. The very opening 
words of S. *237 refer to “a case mentioned in 
S. 236 of the Code.” There are several cases 
of this Court in which it has been held that 
S. 237 of the Code is controlled by S. 236, and 
S. 236 applies only when from the evidence 
led by the prosecution it is doubtful which of 
several offeuces has been committed by the 
accused person. If the evidence which has 
been led by the prosecution leads to one re¬ 
sult and one result only, it cannot possibly 
be said that it is doubtful which of the offences 
has been committed by the accused: 54 I. c. 
252; 15 a. I. R. 1918 rat. G28. 1C Similar views 
have been expressed in A.I.R. 19*27 Cal. 5*20. 17 
This case is importaut in the sense that the 
alteration of a conviction under s. 379, Penal 
Code, to one under S. 143, Penal Code, was 
held to have caused prejudice to the accused 
person. In 27 Cal. 660 ,s it was held that the 
accused who was called upon to answer a 
charge of theft could not fairly be convicted 
on appeal of an offence of an entirely diffe- 
rent character, such as, being a member of an 
unlawful assembly. It has been very clearly 
explained in A.I.R. 193$ Cal. 51 14 that 
“the uncertainty referred to in S. 236 of the Code 
must necessarily be an uncertainty arising out of a 
postulated set of facts, not an uncertainty regarding 
the facts which the prosecution may bo ultimately 
able to establish. Therefore, S. 237 does not deal 
with a case where the evidence falls short of proving 
the offence which the prosecution had set out to 
prove; that would be governed by S. 238 if it could 
be mado to apply. M 

I am, therefore, of the view that the learned, 
Additional Sessions Judge is in error in think- 
iug that this case was governed by S. 237 of' 
the Code, and that he could convict the peti. 
tioners of an offence with which they were 
not charged under that section. The learned 
standing counsel for the Crown has con¬ 
tended before me that the cose might l>e 
governed by s. 238 of the Code, if not by 
S. 297. In my opinion, this contention is not 
correct. Section 238 of the Code refers to a 
case where an offence consists of several 
particulars, a combination of some only of 
whioh constitutes a complete minor offence. 
I have already stated that the particulars 


16* I C 9*7 iii “I? 796 : 02 Cal. 956 : 

.. • ktahar Khondkar v. Emperor. 

*rni oort" 5 ^ r R - 1938 Cal. 51 : I.L.lt. (1938) 1 
Cal. -90 : 173 I. C. 65, Qoloko Bihari Tnkal v. 
Emperor. 

is. C20) 7 A.I.R. 1920 Pat. 612 : 54 I. C. 252. Mt. 
Shcoratm v. Emperor. 

A. I. R. 1918 Pat. 628 : 13 I. C. 618, 
Bhownath Singh v. Emperor. 

Wf'Jl ?• 1927 CaK 520 : 54 Cal. 476 : 
is/LVa 0 ,’ “ lb , akar v - Saktidhar Kabiraj. 

^inglf 00 27 ° a ’ 6G0, JatU S ‘ D8h v ‘ Uah “bir 
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which constitute the offence of dacoity are 
not the same as the particulars which cons, 
titute the offence under S. 147 or 148, Penal 
Code. It cannot be said that some of the 
particulars which go to make the offence of 
dacoity constitute the minor offence of being 
a member of an unlawful assembly. In my 
opinion, these two are entirely different 
offences, and S. 238 of the Code has no appli¬ 
cation to such a case. The provisions of S. 238 
have been explained in 37 Cr. L. J. 753 19 and 
A.I.R. 1945 ALL. 81. So As has been observed 


in the latter case, S. 238 of the Code does not 
define what is a major offence and what is 
a minor offence. The gravity of the offence 
no doubt depends upon the severity of the 
punishment that can be inflicted. But the 
major and minor offences referred to in S. 238 
of the Code must be cognate offences which 
have the main ingredients in common. Judged 
by that principle, it cannot be said that the 
offence of being a member of an unlawful 
assembly is an offence minor to the offence 
of dacoity. I am, therefore, of the view that 
S. 238, Criminal P. C., is of no help to the 
Crown in this case. 

The net result, therefore, is that the altera- 
tion of the conviction by the appellate Court 
in this case cannot be supported either under 
S. 237 or 238 of the Code; the conviction of 
the petitioners of an offence with which they 
were not charged has caused prejudice and 
occasioned a failure of justice. The next ques¬ 
tion is whether there should be a retrial of 
the case. In my opinion, there should be no 
retrial. The learned Additional Sessions Judge 
has disbelieved most of the prosecution wit- 
nesses. The three on whom he has relied have 
also been disbelieved with regard to essential 
parts of the prosecution story. Learned 
counsel for the petitioners has referred me to 
the cases in 5 Pat .L. w. 157 21 and A.I.R. 1921 
pat. 473" in which it has been held that where 
the prosecution case is false materially and 
substantially, it would be improper to convict 
the accused person upon the residue of the 


prosecution case. The learned standing coun¬ 
sel has referred to the case in 10 Pat. 590 -3 
where it has been held that, if the prosecution 
story is disbelieved as to some essential de¬ 
tails, it is still open to the Court to rely on 
a par t of the story for the purpose of convict- 

19 ('3(5) 23 A.I.R. 1936 Bom. 193 : 60 Bom. 485 : 
162 I. C. 950 : 37 Cr. L. J. 753, Emperor v. Abdul 
Rabiman Akramdin. ., 

20. (’45) 32 A. I. R. 1945 All. 81, Makkhan v. 

2?"ri8) r 5 A. I. R. 1918 Pat. 536 : 47 I. C. 73 : 5 
Pat. L. W. 157, Phatali Singh v. Emperor. 

22. (’21) 8 A. I. R. 1921 Pat. 473 : 61 I.C. 307, 
Ghurpat Pandey v. Emperor. 

23. (’31) 18 A.I.R. 1931 Pat. 384 : 10 Pat. 590 : 
135 I.C. 81, Leda Bhagat v. Emperor. 


ing the accused person. The case in 5 Pat. 
L. W. 157 21 was not followed in this case. 
The question as to whether prosecution wit¬ 
nesses can be believed in part, if their testi¬ 
mony is unworthy of acceptance with regard 
to some of the essential parts of the prosecu¬ 
tion story is not really a question of law; it 
is really a matter based on human exi>erience 
and must be decided with reference to the 
facts of each particular case. No hard and 
fast rule like a rule of law can be laid down 
in the matter. The three witnesses on whom 
the learned Additional Sessions Judge has re- 
lied have been disbelieved with regard to the 
looting story. P. \v. 5 has been characterized 
as a chance witness. He is contradicted by 
P. W. 22 with regard to some of the details. 
Similarly, p. w. 16 has also been contradicted 
by the Sub-Inspector of Police. The evidence 
of P. \Y. 18 is no better than that of P. \Y. 16. 
That being the position, I am unable to agree 
with the learned Additional Sessions Judge 
that on their testimony the petitioners could 
be found guilty of being members of an un¬ 
lawful assembly with the common object men- 
tioned by the learned Additional Sessions 
Judge. There is no doubt that the balcony 
was demolished : this is proved by the evi¬ 
dence of the Sub-Inspector of Police. The 
demolition of the balcony does not necessarily 
mean that the i»titioners were members of 
an unlawful assembly with the common ob¬ 
ject of demolishing the balcony. For these 
reasons I do not think that this is a case in 
which, there should be any order for retrial 
on a charge under S. 147 or 148, Penal Code. 

The result, therefore, is that the applica¬ 
tions are allowed and the conviction and sen¬ 
tences passed against the petitioners are set 
aside. The fine, if paid, should bo refunded. 
This may be an unfortunate result in view of 
the fact that the balcony of Johari Sahu has 
undoubtedly been demolished ; but if parties 
come to Court with an exaggerated and false 
story, such unfortunate results cannot be 
avoided. 

RK Revision allowed. 
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Raghunandan Sahu and others — 

Petitioners 

v. 


Badri Pandey and others — 

Opposite Party. 

livil Revn.No.405 of 1943, Decided on 6th March 
5, from order of Deputy Magistrate-Sub-Judge, 
tanganj, D/- 17th May 1943. 

‘ivil P C. (1908), 0.22, Rr. 3 and 4 and O. 20, 
18 (2)— Partition suit - Preliminary decree 
sed—Death of one of defendants — Suit do 
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not abate against heirs of deceased — Proper 
order is to adjourn suit sine die. 

The provisions of abatement in 0. 22 do not apply 
iu cases of death of a party after the passing of a 
preliminary decree in a parlilion suit, the rights of 
the parties having been determined by that decree. 
Therefore, when after the preliminary decree in a 
partition suit one of the defendants dies and no steps 
are taken by the plaintiff to bring the heirs of the 
deceased defendant on record within time the suit 
does not abate against the heirs of the deceased. In 
such a case the Court should adjourn the proceedings 
sine die with liberty to the plaintiff to continue the 
proceedings for final determination of the allotment 
to all parties including the heirs of the deceased on 
payment of costs which have been thrown away : 
(’241 II A. I. R. 1024 P. C. 198, JM. on ; Case- law 
discussed. [P 383 C 2; P 333 C 1] 

C_ p. c._ 

('44) Cbilnley, O. 22. R. 3, N. 19. Pt. 4. 

I’ll) Mulla, Page 927, Pts. (u) and (v). 

Sarjoo Prasad — for Petitioners. 

L-. C. Dr, A. K. Prasad II, M. Aiizullah and 
liamanuijrah Prasad — for Opposite Party. 

Manohar Lall J. — This application by 
the plaintiffs arises out of a partition suit. 
The question for consideration is whether 
after a preliminary decree for partition has 
been passed, the Court is justified iu refusing 
to vacate the final order which was passed in 
the absence of a defendant, who had died 
since the date of the preliminary decree. 
The facts are these. The plaintiffs instituted 
a partition Suit No. 13 of 1939 against a 
number of defendants including Ramratan 
Hahu, defendant 4, and Jangal Sabu, defen. 
dant 5. The preliminary decree was passed on 
2 nd April 1940 and a pleader commissioner 
was appointed to effect partition and make 
allotments. As no objection was made by any 
of the parties to the report of the commis. 
Stoner, the Court passed a final decree on 
24th June 1941. Subsequently defendant 4 , Ram- 
ratan Sahu, appeared and filed an objection 
that the final decree should be set aside, and 
by an order dated 20th June 1942 the final 
decree was vacated as the Court was satisfied 
that defendant 4 had not been given sufficient 
opportunity to file his objections. During the 
bearing of that miscellaneous case, it tran 
spired that Jangal Sahu, defendant 5 , the 

ms? 6 " 0f /\T l ' atan Sahu - bad died after the 
tho prehmiDar y decree, but no 
steps had been taken to bring his heirs upon 

th«« eC K?' The ? 0Urt thei *fore when vacating 

!d dpf a A 6C r e ! rG ° ted thafc the heirs of deceas" 
ed defendant 5, should be brought on the record 

haflaf 5 ; 1942 -t As n ° *2 tken on 

Lin r r ^hstituting the heirs of Jangal 

aUte t °° U 1 ° rdered thafc “the suit would 
W*i^ y eg “ ds ‘he deceased defendant 6 
Jangal Sahu,” and the suit was adjourned to 

Swft 19 n ° r ob i ec ti°ns, if an£ 

against the allotment report of the commis 
«**“>«* who htad been g“r an 


opportunity, did not file any objections, but 
the plaintiffs filed a petition on 10th July 
1942 that the abatement order may be vacat¬ 
ed. On the date fixed for hearing of this appli¬ 
cation, defendant 4 filed an objection that 
the plaintiff's application to vacate the abate¬ 
ment order should he refused, but he never 
filed any objection to the allotment report. 
The plaintiff owing to the disturbed state of 
the railway traffic did not appear and take 
further steps. The case was adjourned, and 
on 2Gth September 1942 as neither of the 
parties apjieared, the Court rejected the plain¬ 
tiff’s application for vacating the abatement 
order and passed a fiDal decree, and adjourn¬ 
ed the case to 6th October for taking further 
steps by the parties. The Court discovered 
that ou 26th September 1942, defendant 4 by 
adopting a clandestine method put in an 
objection petition and got it sealed with the 
Court’s seal, with the result that it did not 
entertain the objections of defendant 4 . A 
subsequent application by defendant 4 to con- 
sider his objections was also rejected. On sth 
October 1942, the plaintiff filed another appli. 
cation under S.5, Limitation Act, in which ho 
prayed again that the order of the abatement 
passed on 1st July 1942, should be set aside. 
The Subordinate Judge came to the conclusion 
that the plaintiff had sufficient time to apply 
for substitution within the statutory period 
of 90 days and therefore refused to give any 
relief under s. 5, Limitation Act. As he had 
already rejected the petition of the plaintiff 
for setting aside the abatement, ho maiutain- 
ed that order. Defendant 4 filed another ap. 
plication on isth February 1943 , contending 
that unless the final decree was set aside, there 
could be no substitution of the heirs of the 
deceased defendant and therefore prayed that 
the final decree should be set aside and he 
should be given an opportunity to file an 
objection against the allotment report. Tho 
Court however, was of the opinion that the 
defendant and his pleader had been negligent 
in prosecuting their claims from tho very 
beginning and they had adopted all sorts of 
practice to get relief, but the Court was not 
propared to condone their dilatory and ne<ffi 
gent conduct. Accordingly he refused to rive 
relief either to the plaintiff or defendant 4 
with the result that the Court confirmed his 
previous order by which he had hold that 
?! «J bat ed against the heirs of deceased 
defendant 5 and maintained the final decree 
which he had passed on 26th September 1942 . 

“T? „ application in revision to this Court 
on behalf of the plaintiff. 

o “ “^tended on behalf of the petitioner 

n® proliminai 'y decree had been 
passed the Court had no jurisdiction to hold 
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that the suit had abated against the heirs of 
deceased defendant 5 and that the whole pro- 
ceedings after the preliminary decree should 
be set aside as being null and void, and the 
plaintiff should be allowed to take steps to 
have a proper final decree passed in the pre¬ 
sence of all the parties. On the other hand, 
Mr. B. C. De appearing on behalf of the oppo¬ 
site party contends that the order of the Court 
was perfectly valid and justified and that it 
was the plaintiff's own fault that he did not 
take proper steps within the time allowed. A 
number of cases were cited by both sides in 
support of their respective contentions. In my 
opinion the matter has been conclusively de- 
cided by the decision of their Lordships in 51 
I. A. 321. 1 It was pointed out by Lord Philli- 
more, who delivered the judgment of their 
Lordships, that after a preliminary partition 
decree has been made in a suit, the suit can¬ 
not be dismissed later on upon the plaintiff 
failing to appear on the date appointed by the 
Subordinate Judge for the matter to be pro¬ 
ceeded with unless the decree is reversed, and 
that it would have been a proper order if the 
Subordinate Judge in these circumstances had 
made an order adjourning the proceedings 
sine die with liberty to the plaintiff to restore 
the suit to the list on payment of all costs 
and court-fees, if any, thrown away. In 4 
P. L. T. 257 2 in a partition suit the Subordi¬ 
nate Judge had passed a preliminary decree 
for partition and directed the commissioner 
to partition the joint lands, but finding that 
the commissioner had partitioned the lands 
which were different from the joint lands, 
dismissed the suit. It was held by a Division 
Bench of this Court that it was not open to 
the Court to dismiss the suit. 

In G P. L. T. 152 3 after a preliminary decree 
for partition had been passed the plaintiff did 
not deposit the commissioner's fees, and on 
the date fixed his pleader said he had no fur¬ 
ther instructions. Thereupon the Court in the 
view that unless a commission was issued the 
final decree for partition could not be made, 
dismissed the suit for non-prosecution. It was 
held by a Division Bench of this Court that 
the Court had no jurisdiction to dismiss the 
suit after the preliminary decree had been 
passed. Ross J. who delivered the judgment 
of the Bench, referred to the Privy Council 
decision in 51 I. A. 321 1 and to the case in 4 


1. C24) 11 A. I. R. 1924 P. C. 198 : 4 Pat. 61 : 51 
I. A. 321 : 81 I. C. 747 (P. C.), Lackmi Narain v. 

2 B l'S k l U 0A. I- R- 1923 Pat. 342 : 2 Pat. 432 : 4 
P. L. T. 257: 72 I. C. 916, Ranjit Sahi v. Maulavi 

3 Q r25) 12 A. I. R. 1925 Pat. 433 : 86 I. C. 785 : 6 
P. L. T. 152, Lachhmi Narayan Tewari v. Ram- 
saran Tewari. 


P. L. T. 257 2 and came to the conclusion that 
the Subordinate Judge had no jurisdiction 
whatsoever to dismiss the suit after the preli- 
minary decree had been passed merely because 
there was delay in producing the commis. 
sioner’s fees. In 11 P. L. T. 796,* a preliminary 
decree had been passed and thereafter an 
application had been made to ascertain the 
mesne profits against the heirs of the sole de. 
fendant who had died in the meanwhile. The 
heirs filed a petition of objection asserting 
that they could not be proceeded against on 
that date as Mt. Etwaria had died beyond the 
period fixed by the statute. As a matter of 
precaution the plaintiff then applied to have 


the abatement set aside. Ross J. who deliver¬ 
ed the judgment of the Bench, held that in 
these circumstances there could be no question 
of abatement because the preliminary decree 
had been passed, and from the principle of 
the decision of their Lordships in 51 I. A. 321 1 
it followed that there could be no abatement 
in the case. Reliance was placed before him 
on the Full Bench decision of this Court in 4 
I’at. L. J. 240. 5 But that case was distinguished 
by the learned Judge upon the ground that 
"there the decree had been passed against a dead 
man and it is possible that in such a case differ¬ 
ent considerations might arise; but it was poin¬ 
ted out by a Full Bench of the Madras High Court 
in 51 Mad. 701® which dealt with precisely the same 
question as is now under consideration, that the 
authority of a decision of that Court that there was 
abatement had been very much shaken by the Privy 
Council decision in 51 I. A. 321* and consequently 
it is not clear after that decision of the Privy Coun¬ 
cil whether the decision of this Court in 4 Pat. L. J. 
240 5 is authoritative. The Full Bench of the Madras 
High Court held that O. 22, Rr. 3 and 4 do not 
apply to cases of death of parties after the passing 
of a preliminary decree." 

Upon a review of the Patna decisions, it 
must be held that there is a consistent current 
of authorities in this Court that a partition 
suit cannot be dismissed at the final decree 
stage because of the default of the plaintiff 
either in appearing on the date fixed or iu 
not taking steps for the further progress of 
the case. I do not see any difference in prin¬ 
ciple where no steps had been taken by the 
plaintiff in having the heirs of the deceased 
defendant brought on the record. In my view 
the learned Subordinate Judge had no jurisdic- 
tion to hold that the suit had abated against 
the heirs of defendant 5. He should have 
adjourned the proceedings sine die. How can 
the suit abate when the suit has already 
terminated i n a preliminary decree? That 

4'. (’31) 18 A. I. R. 1931 Pat. 57 : 129 I. U. e* : ^ 
P. L. T. 796, Mt. Bhatia v. Abdus Shakur. 

5. ('19) 6 A. I. R- 1919 Pat. 430: 4 Pat. L. ,J. - 
50 I. 0. 529 (F. B.), Jungli Lall t. LtMu i B«“- 

6. ('28) 15 A. I. R. 1928 Mad. 914 : 51 Mad. 701 • 
112 I. C. 116 (F. B.), Perumal Pillai v. lerum 

Chetty. 
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decree cannot be altered or rendered nuga¬ 
tory without its reversal. 

Mr. B. 0. De, however, relied strongly upon 
the case iu 52 ALL. 910.' In that case it was 
held that under the present Code of Civil 
Procedure a mortgage suit does not terminate 
by the passing of a preliminary decree but 
continues till it is finally and completely 
disposed of by the passing of the final decree, 
and, therefore, where a suit is still continuing 
even after the passing oi the preliminary 
decree, there is no reason why o. 22, R. 4, 
Civil P. C., would not apply. It was also held 
that the death of a party after the passing of 
the preliminary decree may, therefore, cause 
an abatement of the suit under o. -22, R. 4. 
The learned Judges attempted to distinguish 
the Privy Council case in 51 I. A. 321, 1 but 
whether the distinction drawn by tbe learned 
Judges at pp. 914.915 was justified or not does 
not fall for consideration in this case which 
is not a case of a final mortgage decree. I 
would reserve this question for consideration 
if it would arise hereafter. On the other baud, 
the Pull Bench decision of the Madras High 
Court, 51 Mad. 701,®—a case relied upon by 
Ross J. in the Patna Law Times—fully sup- 
ports the petitioner. That was a case of a 
mortgage decree where the plaintiff had died 
after the preliminary decree stage and it was 
held that the provisions of o. 22, Rr. 3 and 4, 
Civil P. C., do not apply to the case of the 
death of parties after the passing of the pre¬ 
liminary decree. The learned Chief Justice who 
delivered the judgment of the Pull Bench states 
thus with regard to the Privy Council decision : 


‘Without discussing that case in detail, it seem« 
dearly to proceed on tho basis that a preliminary 
decree determines the rights of tho parties and tbal 
the rest, whatever it be, assessment of damages 
working ont of accounts and so forth is a mere suk 
sequent defining of the eflect that is to be given to 

finalfv C i[ aUOn *!' n 'g ht Whicl1 is *'>d 

finally determmed (subject, of course, to appeal) in 

the preliminary decree. We think that the principle 

underlying that case, where after preliminary decree 

the plaintifl did not appear when tho case came on 

or hnal decree and the case was struck out, a course 

N^hich the Privy Council disapproved on the grounds 

we have mentioned, appliea by analogy just as much 

whero » “* n does not appear, because he 
cannot appear Bince he is dead." 

With respect I agree with these observations. 

As I stated above I do not see any difference 

.n princpk when a default has been com- 

rL P lamtiff when he does not ap. 

? h6n a d6fauU has been 
committed when he does not appear because 

he is dead and therefore he cannot appear. In 

the present case, the proceedings for the final 

decree became infructuous because defendant 

5_had died and therefore there was thus a 


\ «J - 93 v A V 79 : 62 AU ‘ 910 = J 

‘ u ‘ i0 ’ “nmol Smgh v. Hari Shankar. 


defect on the record. But the rights of the 
parties to have a partition had been already 
determined by the preliminary decree. All 
that has happened therefore is that the plain, 
tiff has not taken effective steps for a final 
determination of the allotment which should 
have been made to all the parties including 1 
the heirs of defendant 5. In such a contin¬ 
gency the only proper order to pass was that 
the further proceedings should be adjourned 
sine die and when the plaintiff again comes 
to ask for the continuation of the proceedings, 
it would be just and proper if he is made to 
pay the costs which have been thrown away. 

A similar view was taken by the Madras 
High Court in A.I.R. 1932 Mad. 519* where 
the decision of this Court in G I*. L. T. 152* 
was approved. 

For these reasons I must allow the appliea- 
tion, set aside the order of the learned Sukor- 
dinate Judge dated 17th May 1943, and direct 
that the plaintiff should be allowed to continue 
the proceedings for making the preliminary 
decree final after bringing on record the heirs 
of defendant 5. As the plaintiffs have been 
grossly negligent in the conduct of the pro¬ 
ceedings and this has resulted in partial haras- 
smeut to defendant 4, I would direct that 
they would pay all the costs which have been 
incurred by defendant 4 from lGth July i9n, 
onwards. The parties will bear their costs of 
this Court. 

I should have stated that Mr. De also relied 
strongly upon the Full Bench decision of this 
Court in 4 rat. L. J. 240. 6 Apart from the fact 
that I agree with the observations of Ross J. 
in ll p. L. T. 796* where he has dealt with 
this decision, it is enough to point out that 
this was also a case of a mortgage decree and 
the question for decision was whether the 
final mortgage decree in the event that had 
happened should or should not be disregarded 
in execution proceedings without any formal 
proceedings to set it aside. In that case at the 
time of the passing of the final decree, one of 
the judgment-debtors was dead and his re. 
presentatives were not brought on the record. 
In these circumstances it was held that the 
decree so far as it purported to be a decree 
against a dead person was a void decree and 
his representatives could object to the execu¬ 
tion of the decree on the ground that the 
decree was a nullity. The question for deci¬ 
sion before us did not directly arise. 

Mr. De’s argument in effect was that the 
hnal decree in this case cannot be vacated 
and when asked whether he would object to 
the execution of such a final decree he was 
f orced to sta te that he would be at liberty to 

V’ 3 ?) 19 A,I,R ‘ 1932 519 : 139 l7"c 761~ 

bundararajamma v. Ramulu Chatty. 
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take objection that such a final decree was 
void. The absurdity of the situation thus dis¬ 
closed is enough to show the unsoundness of 
the contention advanced. Reference was also 
made to the case in 17 I. A. 150° where it was 
held in the last page of the judgment of their 
Lordships that 

"an operative decree obtained after the death of a 
defendant, by which the extent and quality of his 
liability, already declared in general terms are for 
the first time asserted, cannot bind the representa¬ 
tives of the deceased, unless they were made parties 
to the suit in which it was pronounced” 
this was a case of a decree for mesne profits. 
I do not see how this case is of any assistance 
to the respondents. 


Das J. — I agree, and would like to add 
a few observations of my own. It must be 
conceded that in 51 I. A., 321 1 their Lordships 
did not specifically consider the provisions of 
o. 2-2, Rr. 3, 4, etc., of the Code of Civil Pro¬ 
cedure in their application to a case where 
death occurs after preliminary and before 
final decree. The principles laid down by 
their Lordships, however, are: 

"After a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree is reversed 
on appeal. The parties have, on the making of the 
decree, acquired rights or incurred liabilities which 
are fixed, unless or until the decree is varied or set 
aside; after a decree any party can apply to have it 
enforced.” 

After the aforesaid decision of their Lord- 
ships, these principles have been applied in 
cases of death after preliminary and before a 
final decree by almost all the High Courts, 
with the exception of the Allahabad High 
Court in 52 ALL. 910. 7 Their Lordships of the 


Allahabad High Court did not see any reasons 
to extend those principles to ‘‘cases of abate- 
ment in a country where the law is to be 
found in a codified form,” because they dis¬ 
tinguished the case in 51 I. A. 321 on the 
ground that the consent decree in that case 
was not in the nature of a preliminary decree, 
to be followed by a further final decree. Mr. 
B C. De, appearing for the opposite party, 
has -ought to draw the same distinction, 
and has argue^ that the consent decree which 
their Lordships of the Privy Council bad to 
consider was really a final decree The con- 
sent decree made in that case has been quoted 
in full in the judgment of their Lordships 
delivered by Lord Phillimore, and shows that 
it was not a final decree in the sense in which 
a final decree is understood in a partition 
suit The decree no doubt determined the 
shares of the parties (as a preliminary decr<* 
does in a partition suit), and allowed one of 
the parties to retain possession of the property 
then i n his possession subject to payment etc . 

o eon ia All 63 : 17 I. A. 150 : 5 Sar 600 
V cl Radha Prasad Singh v. Lai Sahab Bat. 


according as the property in his possession 
exceeded the value of his one fourth share or 
not. I find somewhat difficult to accede to 
the contention that such a decree is a final 
decree in a partition suit, when the valuation 
of the assets and the allotment of the remain¬ 
ing three shares had still to be done. It seems 
to me to be clearly a decree as contemplated 
by sub-r. 2 of R. 18 , O. 20 , Civil P. C. 

When a preliminary decree has determined 
the rights of the parties, as in the present case, 
it can hardly be said that the right to sue 
still exists, and it would be inappropriate in 
such a case to refer to the right to sue as either 
surviving or not surviving. In A. I. R. 1940 Bom. 
318, 10 the same question arose for considera- 
tion, and Rr.3 and 4 pf 0 . 22 , Civil P. C., were 
similarly construed, apart from the principles 
laid down by their Lordships of the Privy 
Council in 51 I. A. 321. 1 The same view has 
been accepted by the Madras High Court in 
51 Mad. 701, 6 by the Calcutta High Court in 
57 Cal. 285, 11 and the Lahore High Court 
in 17 Lah. 817. 12 My learned brother has 
already referred to several decisions of this 
Court in which the same view has been ex¬ 
pressed, particularly the case in 11 P. L. T. 796,* 
where the earlier case in 4 Pat. L. J. 240, 6 has 
been considered and distinguished. Mr. B. C. 
De, contended before us that the case in 4 
l*at. L. J. 240, 6 was not properly distinguished, 
inasmuch as in that case also one of the defen¬ 
dants had died after the preliminary decree 


md before the final decree. The case in 4 Pat. 
L. J. 240, 5 was, however, decided before the 
decision of their Lordships of the Privy Council 
in 51 I. A. 321. 1 Even in the Allahabad High 
Court the question again arose in 54 ALL. 25, 13 
ind it was pointed out that the Allahabad 
High Court had amended O. 22, R. 12 , Civil 
p. C., and as a result of the amendment, Rr. 3, 
1 and 8 of O. 22 , were inapplicable to proceed¬ 
ings after the preliminary decree. 

I need only refer to another decision of the 
Calcutta High Court in 60 cal. 940, 11 where a 
plaintiff in a partition suit had obtained a 
preliminary decree in 1879 and asked for the 
appointment of a Commissioner in 1932 
(52 years after) after the substitution of some 
person in place of certain deceased defendants. 
The application was refused. Rankin, O. J. 
(as he the n was) considered the co se m 57 cal¬ 
io. (’40) 27 A.I.R. 1940 Bom. 318 : i. 7 

Bom. 689 : 192 I. C. 405, Daworah Jafarah v. 

12. ('37) 24 A. I. R. 1937 Lah. 164.17 Lfth- 
168 I.C. 868. Hari Chand v. Dina Nath. # 134 

147 I.C. 779, Elokeshee Dasec v. Kunj Behan. 
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285 11 and 51 I. A. 321, 1 and held in the pecu¬ 
liar circumstances of that case that as the 
Court had a'discretion in the matter under 
, 0 . 22 , R. 10 , Civil P. C., the discretion should 
not be exercised in favour of the plaintiff who 
came after 50 years when many devolutions 
of interest had taken place as also various 
grounds for contention. Whatever may have 
been the position before the decision of their 
Lordships in 51 I. a. 321, 1 since that decision 
the majority of the High Courts (including 
this Court) have accepted the view that the 
provisions of the Code as regards abatement 
in 0. 22, Civil P. C., do not apply in cases of 
death after a preliminary decree, when the 
rights of the parties have been determined by 
that decree. The case in 17 I. A. 150° can be 
distinguished on the ground that in that case 
a money decree for an ascertained amount 
was obtained against a dead person, and there 
was no question of abatement on the death of 
a party after the passing of a preliminary 
decree. 

G-N. Application allowed. 
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Firm Ganesh Das Bam Gopal _ 

Appellant 

v. 

Jamuna Das and others — Respondents . 

Appeal No. 1058 of 1944, Doomed on 26th April 
1945, from appellate decree of Sub.Judge, Muzaflar- 
par, D/- 24th July 1944. 

. w Transfer of Property Act(1882), Ss. 106 and 
no —Tenancy from month to month when 
CX ?t irC - S —Tenancy commencing on first of month 
—Notice to quit when must expire. 

A lotting to a monthly tenant is not a letting 
whioh expires at the end of the first month or at 
the end of eooh succeeding month nor is there a ro- 
lottmg at the commencement of each month of the 
tenancy. In the ordinary course, it is a letting for a 
E 0 ”?* which is determinable by duo notioo. 

Section 106 explicitly provides that a lease from month 
to month is terminable “by fifteen days notice expiring 
with tho end of a month of the tenancy." Where 
therefore, tho tenancy has commenced on the first 

tul i° £ , a / 10Dl t h tbe notice to quit must expire with 
dfty of a month: (1923) 1 K.B. 522 Rcl on- 

Si 1 r R ; 1032 PC - 279 and 42 C. w. N. 1115 
Expl. and Rel. on. [p 385 c 2 j 

T. P. Act — 

(’45) Cbitaley, S. 106 N. 40 Pt. 1 * S 105 N <n 
C36) Mulla, Pago 585 Pt. (i); Page 589 Pts. (a), (b). 

S ( 13 B wL H '' ( UM R f. n * 1 Order (1942), 

s d STSKS 

^iCStitTpas. 1 -« = 

The word "tenant" in S. 18 must be confined to 

are , eitUer tenants under a tenancy 
t^reoment or are statutory tenants by reason of the 
provisions oonUtnod in either S. 4 or S 12 o thl 

ajeotmont has been passed beforo the Order wme 
1945 P/49 & 50 


into force is not a tenant within the meaning of 
S. 13 : (*28l 15 A.I.R: 192R P.C. 227; (192H 1 K.B. 
49 and 1919 W.N. 166, Disting. (P 3S6 C 1, 2 ] 

S. N. Bhaltacharyya and K. D. Chatterji — 

for Appellant. 

G. P. Das and Shambhunath —for Respondents. 

Shearer J —This second appeal, which is 
by the defendant, arises out of a suit in eject- 
ment. The defendant was and had, for a 
period of about 15 years, been a monthly 
tenant of a house situated in the town of 
Muzaffarpur. On 7th July 1942, a notice to 
quit was served on him. This notice expired 
on 31st July 1942, and ODe of the two points 
taken by Mr. S. N. Bhaltacharyya for the appel¬ 
lant, is that the notice was not a valid notice 
inasmuch as it did not expire on the proper 
day. According to Mr. Bhattacharyya, the 
notice should have expired on 1st August 1942, 
and not on 31st July 1942. It is true that, if a 
lease is made for a period of one month, 
commencing on the first day of tho month, 
that lease will, by reason of the provisions 
contained in S. 110 , T. P. Act, expire at mid¬ 
night on the first day of the following month. 
In other words, if, in law, there was a reset¬ 
ting of the house to the defendant on 1st July 
1942, and if there were no other provision in 
the T. P. Act besides S. no which applied, 
the argument put forward by the learned 
advocate for the appellant would be un- 
answerable. Neither of these assumptions can, 
however, be made. 


J.U LUO uraii piace, a leuing to a monthly 
tenant is not a letting which expires at the 
end of the first month or at the end of each 
succeeding month nor is there a re letting at 
the commencement of each month of the 
tenancy. In the ordinary course, as in the 
present case, it is a lotting for a period of 
time which is determinable by due notice: see 
the observations of McCardie J. in ( 1923 ) 1 
K. B. 522 1 at p. 524. Secondly, s. 106 , T. P. 
Act, explicitly provides that a lease from 
month to month is terminable “by fifteen 
days notice expiring with tbe end of a month 
of the tenancy." Where, therefore, the tenanoy 
has commenced on the first of a month and 
it is apparently admitted that this particular 
tenancy did so, the notice must expire with 
the last day of a month. The learned advo¬ 
cate for the appellant relied on a decision of 
their Lordships of the Judicial Committee in 
60 cal. 389 s and on a subsequent decision of 
Ameer Ali J. in the High Court of Calcutta 
in 4 2 O. w. n. Ills 3 in which that decisioq 

'ilTJei. L - '• K - B - 363 ‘ 123 

Z i A 32 ], 1 ? A j 4 1 : IV 932 **• c - 279 : 60 Cal. 889: 59 
v. U“onL 1 L °- 614 (P - C ->' ***« a- 
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was followed. When, however, these decisions 
are closely examined, it will be seen that they 
do not support, but negative, the contention 
which has been put forward by Mr. Bhatta- 
charyya. It is important to notice that in 
each of these two cases the defendant had been 
a tenant under a lease for a term of years 
and, on the expiry of the lease had been 
permitted to bold over, thereby becoming a 
monthly tenant. 

In 60 Cal. 389 2 the lease under which the 
defendant had originally been let into posses¬ 
sion of the premises was a lease for four 
years expressed to be “from 1st June 1921.” 
By reason of the provisions contained in 
S. 110 , T. P. Act, this lease came to an end at 
midnight on 1st June 1925. The monthly 
tenancy, therefore, commenced on 2nd June 
1925, and any notice determining it had there¬ 
fore to expire on the first day of a month. It 
is quite clear from the judgment of Lord 
Tomlin that, in determining when the original 
tenancy came to an end and the periodic 
tenancy commenced, regard had to be had to 
the provisions of S. 110; but that, in determin- 
ing when the notice terminating the periodic 
tenancy had to expire, regard bad to be had 
to S. 106, T. P. Act. In my judgment, there¬ 
fore, the notice which was given to the 
defendant was a valid notice. The other point 
taken by Mr. S. N. Bhattacharyya, for the 
appellant, is that the Bihar House Rent 
Control Order, 1942, applies, and that by reason 
of the provisions contained in S. 13 of that 
Order the lower appellate Court was hound 
to dismiss the suit. Section 13 is in these 
terms : 

“13. Bar against orders for recovery of possession 
of house in possession of a tenant —No order for the 
recovery of possession of any house shall be made 
so long as the tenant pays or is ready and willing 
to pay rent to the full extent allowable by this 
Order and performs the conditions of the tenancy.” 
The Bihar House Rent Control Order was 
extended to the district of Muzaffarpur by a 
notification published on 1st April 1944. The 
suit out of which this appeal arises had been 
instituted on 6th August 1942 and had been 
decreed on 30th November 1943. On 1st April 
1944 , an appeal against the decision of the 
trial'Court was pending, and, in the meantime, 
execution of the decree had been stayed. 
Mr. Bhattacharyya contends that the word 
“tenant” in S. 13, Bihar House Rent Control 
Order, 1942, must be construed as including 
any person in possession of a house who has 
been let into possession of that house under 
a tenancy agreement, even if his tenancy has 
been determined by a valid notice to quit. It 
would on the faco of it, be doing extreme 
violence to the language to construe the word 
"tenant" as including a person in the position 


of the defendant whose tenancy, prior to the 
coming of the Bihar House Rent Control! 
Order into operation, had not merely been 
determined but against whom a decree in 
ejectment had been passed, and who, if he 
was still in possession of the house, was in 
possession merely because the civil Court had 
stayed the execution of the decree. The word 
“tenant” in s. 13 must, in my judgment, be 
confined to persons who are either tenants 
under a tenancy agreement or are statutory 
tenants by reason of the provisions contained 
in either S. 4 or S. 12 of the Order itself. To 
put the enlarged construction on the Word 
“tenant,” for which Mr. Bhattacharyya con¬ 
tends, would lead, in one case at least, to the 
most anomalous consequences. 


Sections 4 and 12 of the Order both pro¬ 
vide that, even where a tenant has become a 
statutory tenant, the Controller may, in certain 
circumstances, require him to vacate the 
house. Suppose that in such a case the order 
of the Controller is disobeyed and the land¬ 
lord has to institute a suit in ejectment. If 
the construction of S. 13, for which Mr. Bhatta¬ 
charyya contends is the correct one, the civil 
Court would, in such a case, be bound to dis¬ 
miss the suit. If, on the other hand, the con¬ 
struction is that which I have just indicated, 
the defendant in such a suit could not plead 
that he was a statutory tenant and not being 
one would be liable to be ejected. Mr. Bhatta¬ 
charyya referred to an observation of Lord 
Atkin in 56 Cal. 80* and to a decision of the 
English Court of Appeal in (1921) 1 K. B. lo - * 
which was there referred to. Lord Atkin, 
however, in saying that the word tenant 
might include an ex-tenant, was careful to 
add the qualifying words “in its proper con¬ 
text.” As to the decision in (1921) 1 K. B. 49, 
it is scarcely necessary to point out that that 
decision turned on the language used in cer¬ 
tain sections of the Increase of Rent and 
Mortgage Interest (Restrictions) Act 1920. 
The plaintiff in that action was a person who 
had been in possession of the premises when 
the Act came into operation. Prior to that, 
it is true, notice to quit had been served on 
him, and immediately afterwards the landlord 
had forcibly and, without the intervention of 
the Court, dispossessed him. The plaintilt 
sued for recovery of possession, and the Court 
of Appeal took the view that, if by reason of 
the provisions contained in the Act he woul 
have been entitled to retain possession of tbe 

d (* 28 ) 15 A I. B. 1928 P. C. 227 : 56 Cal. 80 : 55 
j. A. 344 : i’ll 1. C. 300 (PC.), Karnani Industrial 
Bank v. Satya Niranjan Sbaw. 

<4 (1921) 1 K. B 49 : 89 L. J. K. B. 1105 . 1 
i.T 617, Benion v. City of London Beal Property 
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premises, be must be entitled to recover pos- 
session of thorn from tbe landlord. 

Scrutton L. J. relied on the decision of 
Lord Reading C. J., in an earlier case, 1919 
w. N. 160.° In that action tbe plaintiff sued to 
eject a tenant on whom he had served a DOtice 
to quit prior to tbe date on which the Increase 
of Rent and Mortgage Interest (Restrictions) 

Act, 1019, bad come into operation. The ground 
on which the action was dismissed was that, 
although tbe tenancy by agreement bad been 
determined, the defendant was by implication 
of law a tenant at sufferance. It is to be 
observed that both in this case and in (1921) 
l K. B. 49, 6 the defendant had been led into 
ixjssession under a lease for a term of years. 

If the defendant bad been a monthly tenant 
and, certainly, if an action in ejectment was 
already pending when the statute under which 
he claimed relief came into operation, he 
would not, I thiuk, have succeeded. For one 
thing, the law does not apparently imply a 
tenancy by sufferauce when a monthly tenant 
remains on after service of a notice to quit, 
and for another, any such tenancy would in 
any case cease as soon as an action in eject¬ 
ment is brought (see Cole on Ejectment, 405-0). 

These and similar decisions of the Courts in 
England are of no assistance to U 3 in deter¬ 
mining the question that arises hero. In my 
judgment it is quite impossible to say that an 
ex-tenant against whom a decree in ejectment 
has been passed can still be regarded as a 
tenant within the meaning of the word as it 
occurs in s. 13, Bihar House Rent Control 
Order, 1942. For these reasons I would dis¬ 
miss this appeal with costs. 

Mr. S. N. Bbattucharjyya pointed out that 
his client dealt in petrol and motor accessories 
and said that if he was, required to vacate the 
premises immediately much inconvenience 
would or might be caused to tbe public. If this 
is really so, it may perhaps be open to the 
authority which deals with such matters, in 
the present emergency, to require the plaintiff 
to give the defendant time to vacate the 
premises; but it would not, I think, be proper 
for us—if indeed it is at all open to us—in 
8 ' V ‘” g , th 4 e Pontiff the decree to which he is 
entitled to make an order which would have 
he effect of suspending his right to execute 
ho decree. The defendant must either come 

must approach thermson” 

St* “ ata hi “ “ - 

Yarma J- — I agree. • 

G,N ‘ Appeal dismissed. 
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V. 

Governor-General in Council — 

Opposite Party. 

Civil Revn. No. 4C-5 of 19 I I, Decided on Gth March 
1945, again-t order of Sinnll Cause Court Judge, 
Dbanbad, D/- 22nd April 1944. 

Railways Act (1890), S. 72 — Goods delivered 
to railway for consignment — Who can sue' for 
non-delivery of goods. 

Where goods have been delivered to tbe railway 
company for consignment it is only tbe consignee or 
the person to whom tbe railway receipt has been 
endorsed who can sue for non-delivery of goods : 
Case law discussed. [p 3^9 C 2] 

-V. llahman — for Petitioner. 

Nilai Chandra Chose, S.N. Dose and P.K.Dosc 

— for Opposite Party. 

Order. — The petitioner brought a Small 
Cause Court suit against the Oudh and Tirhut 
Railway and the East Indian Railway Ad¬ 
ministration both of which now vest in the 
Governor-General in Council for damages for 
failure to deliver a consignment of five tins of 
ghee which were despatched by a firm Messrs. 
Baijnath Ramkisun from Begusarai Station 
on 3rd August 1942, to Dbanbad Station. The 
former station was then on the B. A N. W. 
Railway which was at that time owned by tbe 
B. A N. W. Railway Company, Limited, but 
has subsequently been acquired by the Gov- 
ernor-General in Council and is now run 
under tbe name, Oudh and Tirhut Railway. 
The latter station is on the East Indian 
Railway Company which at all material times 
belonged to the Secretary of State for India 
in Councilor the Governor-General in Council. 
The main defence to the case was on three 
heads : first that the present petitioner had 
no right to sue; secondly that the Oudh and 
Tirhut Railway Administration were not liable 
for any default of the B. & N. W. Railway 
Company, Limited, and thirdly that the goods 
were lost by mob violence at Mokamah Jane 
tion Railway Station on the East Indian Rail¬ 
way Company premises between the I3tk 
and 17th August 1942. Tbe trial Court decided 
point l against the petitioner and the other 
two points in his favour. It is conceded that 
the petitioner was not named in the railway 
receipt as the consignee. Actually the consignee 
is shown in the railway receipt as self i. e ., the 
same as the consignor Messrs. Baijnath Ram. 
kisun. Nor was any endorsement made by 
that firm in favour of the petitioner. On these 
grounds the trial Court held that the petitioner 
was not entitled to sue on the contract. Now 
it was contended before me that the pleadings 
really contained an admission that the peti¬ 
tioner was tho consignee. I cannot agree with 
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this view of the pleadings. Paragraph 2 of the 
plaint certainly stated that the goods were 
despatched by Messrs. Baijnath Ramkisun 
ex Begusarai Railway Station for the plaintiff 
at Dhanbad and in para. 2 of the written 
statement on behalf of the East Indian Rail¬ 
way Administration it was stated that this 
defendant believed that the statements con¬ 
tained in para. 2 of the plaint were sub¬ 
stantially correct. I cannot treat this as an 
admission that the plaintiff was the consignee 
of the goods or the endorsee of the railway 
receipt. At most it can be treated as an ad- 
mission that the consignment was despatched 
for the benefit of the plaintiff. 


There are a numbetof decisions which show 
that a person to whom a railway receipt has 
been endorsed has an interest which entitles 
him to sue for non-delivery of the goods: vide 
38 Bom 255,* 38 Bom. G59 2 and 46 ALL. G91. 3 
This view was also followed in A. I. R. 1924 
Mad. 517 4 where Philips J., held that a con- 
signee alone could sue for non-delivery of the 
goods after the goods had been delivered to 
the railway company for consignment. That 
decision is against the petitioner’s contention 
in the present case. It was urged before me 
that the petitioner was admittedly the owner 
of the goods and that therefore he had a right 
to sue in respect of the loss. In this connexion 
I was referred to the decision of the Judicial 
Committee of the Privy Council in 65 I. A. 
75 . 6 That was a case of a dispute between two 
banks both of which had advanced money on 
the security of goods covered by a railway 
receipt. It appears, however, that the receipt 
was never endorsed in favour of either bank 
and no question then arose of any right to 
sue the railway administration because it 
appears that delivery was actually taken from 
the railway on production of the railway 
receipt without objection. In the course of their 
Lordships' judgment at page 81 of the report 
appears the following sentence : 

“In all the consignments in question in these pro¬ 
ceedings the merchants were entitled to obtain deli- 
very of the goods under the railway receipts either 
because they were mimed ns the consignees or because 
if they were not so named the document had been 
endorsed by the named consignee." 


(M4) 1 A. I. R- 1914 Bom. 290 : 38 Bom.255 : 
>i I. C. 343, Amerchand & Co. v. Ramdas Vithal- 

1 p' l4 ) 1 A. I. R- 1914 Bom. 178 : 38 Bom. 659 : 
15 I C. 380, The Firm of Dolatram Dwarkadas v. 

PA* All. 574 : 46 All. 691 : 82 

«r.“ scsM.vt w«». 

Si " 

ral Bank of India Ltd. 


This suggests that the right to sue vests 
either in the consignee or in the person to 
whom the railway receipt has been endorsed 
and I do not think in these circumstances the 
present petitioner had any right to bring a 
suit. The petition is therefore rejected with 
costs. Hearing fee one gold mohur. 

G.N. Petition rejected . 
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Meredith and Sinha JJ. 
Chintaman Rai and others—Appellants 

v. 


Emperor. 

Criminal Appeal No. 789 of 1944, Decided on 5th 
March 1945, from decision of Addl. Sessions Judge, 
Muzaffarpur, D/- 18th September 1944. 

(a) Criminal P. C. (1898), S. 239 (d) — Killing 
person previous evening and preventing lodging 
information next day is not same transaction. 

The killiDg of a person on the previous evening is 
not the same transaction as an attempt to prevent 
information being lodged regarding the crime the 
following day. [P 389 C 2] 

(b) Criminal P. C. (1898), Ss. 233 and 537 - 
S. 233 contravened—Trial is vitiated. 


Where there has been a contravention of the pro- 
visions of S. 233, the effect is to vitiate the trial. It is 
not a question of an irregularity which can be cured 
under the provisions of S. 537: (’20) 7 A. I. R. 1920 
Pat. 230; 25 Mad. 61 (P.C.) and (’40) 27 A.I.R. 1940 
Pat. 499, Foil. [P 389 C 2] 

Nagcshwar Prasad and P. M. Sanyal — 

for Appellants. 

Standing Counsel — for the Crown. 


Meredith J.— The appellant, Chintaman 
iai, has been convicted under 8. 302, Penal 
lode, and sentenced to transportation for life. 
?he appellants, Sbeuji Rai and Ramsarekh 
tai, have been convicted under 8. 214 of the 
lode, and sentenced to pay fines of Rs. 200 
ach, or in default to suffer six months’ rigor- 
us imprisonment each. Pour other persons, 
yho were also on trial upon the charge under 
l. 214 have been acquitted. 

The prosecution case, very briefly stated, is 
a follows. The appellant, Chintaman Rai, who 
3 one of the cosharer landlords of village 
Jharthua, had an iUicit intrigue with a Maho- 
nedan girl named Khodaija living in All- 
iagar tola, situated about a mile from the 
nain village of Bharthua. On the evening of 
0th January 1944, Chintaman went to the 
ullage to visit the lady. Ho passed by a 
touse in which lived a boy of 16. Abdul Rah- 
nan who has been killed, his brother Mahmud 
vho was the first informant, and his mother, 
ilt. Haliman. As he passed, at about 9 P-M., 

Ihihtaman heard Haliman making cert^n 
lisparaging remarks about the landlords. H 
ook exception to this, and beat the woma • 
le then went on to Khodaija’s house. Atxkd 
lahman and his mother decided to go to on 
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of the other landlords, Kishori Rai, and make 
a complaint regarding Ckintaman's conduct. 
Just after they had set out, however, Chinta- 
man appeared, and told them they must not 
go. They persisted in going, whereupon Chinta- 
man called out to one Majrul, brother of the 
girl Khodaija, to bring his sword-stick (gupti). 
This was done, and Cbintaman then beat Mt. 
Haliman with the sword-stick in its scabbard, 
and she fell down. This incensed the boy 
Abdul Rahman, who said he would not tole¬ 
rate these assaults on his mother and rushed 
up abusing ChiDtaman, whereupon Cbintaman 
drew his weapon from the scabbard and struck 
Rahman in the left side of the breast, inflict¬ 
ing a wound c£ inches deep and penetrating 
the spleen and the stomach. Rahman was 
taken into his house, and during the night his 
condition became bad. His brother, Mahmud, 
was making arrangements to take him to the 
police station Katra, 13 or 14 miles distant, in 
the morning, when the appellants Sheuji Rai 
and Ramsarekh Rai, and others of the village 
landlords, who have been acquitted, came up 
and tried to prevent the matter being reported 
at the thana, by offering a bribe of two kathas 
of land and a sum of Rs. 10. By noon, how¬ 
ever, Rahman s condition had becomo very 
bad, and the landlords went off. Mahmud 
then started for the thana, but at Maulanagar, 
one mile upon his way, Rahman died. His 
dead body was taken back home, and 
Mahmud then proceeded to the police station 
and lodged information at about 9 p.m. 

I do not propose to deal at all with the 
evidence and the facts as regards Chinta- 
man Rai, and I also consider it unnecessary 
to set out or to deal with his defence, because 
for a reason which I shall presently give, the 
conviction will have to be set aside and a 
retrial must be ordered. 


With regard to the convictions und 
S. 214, in my opinion, the evidence is insui 
cient to support them. It is quite true that 
number of the village witnesses have said th 
a bribe was offered, but in the first inform 
faon there, is no reference to the offer of ai 
bribe. On the contrary, it is said that i 
attempt was made to prevent informatii 
being lodged by persuation and threats, ai 
it was made only by Sheuji Rai and Ramsarel 
Kai. ibere is no mention of the other foi 
It must bo remembered that in the mornii 
no one was likely to have realised the seriou 
nesa of Bataan's condition. If an atto 
was made at all to hush up the case, it mt 
well have been under impression that it w 
merely a case under s. 824 of causing hu 

whh S Ch 4 Charge Would 1)6 e °mpoundab 
with the consent of the Court. The evidem 

to show that Sheuji and Ramsarekh Rai we: 


guilty of any offence under S. 214 is, therefore, 
unsatisfactory. In the circumstances I would 
allow the appeal in their case, set aside tbeir 
convictions and sentences, and acquit them. 
A point has teen taken that the trial was 
vitiated by misjoinder, and that point must, 
in my opinion, succeed. Section 233, Criminal 
P. C., provides that for every distinct offence 
of which any person is accused, there shall 
be a separate charge, and every such charge 
shall be tried separately, except in the cases 
mentioned in ss. 234, 235, 23G and 239. The 
first three of these four sections have no 
possible application to the present case. If 
the trial is to be validated at all, it can only 
be under s. 239, and it has in fact been con¬ 
tended for the Crown that the case is covered 
by s. 239, cl. {<]), which says that persons 
accused of different offences committed in 
the course of the same transaction may be 
charged and tried together. I am unable to 
hold, however, that this is a case of different 
offences in the course of the same transaction. 
The prosecution has not sought to prove that 
there was any conspiracy between the differ¬ 
ent persons tried ; that those who attempted 
to get the matter hushed up were acting in 
concert with Chintaman. No attempt has 
been made to prove aDy continuity of purpose 
as between them, and it is perfectly possible 
that Chintaman had no knowledge at all of 
what might have been done by his cosharer 
landlords on his behalf. The killing of Rahman 
on the previous evening was certainly not 
the same transaction as an attempt to pre¬ 
vent information beiDg lodged regarding the 
crime the following day. In my opinion, 
the case cannot possibly be brought within 
section 239 (d). 


The question is, assuming that there has] 
been a contravention of the provisions of! 
S. 233, what is the effect. It may be taken 1 
as settled in this Court that the effect is 
to vitiate the trial, and that this is not a 
question of an irregularity which can be cured 
under the provisions of s. 537 of the Code if 
there has been no prejudice. I jvill refer only 
to two decisions of this Court and the decision 
of the Privy Council upon which they are 
based. In the case of Tepanidhi Qobinda 
C handra v. Emperor (5 Pat. L. J. n) 1 it was 
laid down that 


in « nRV0 Dw,n wron 8'y triod together 

ffg* 0 * °* ofl e“ce3 which cannot bo jointly tried 
together legally in point of law, the oonviotion so ob¬ 
tained against them is illegal and void and cannot 
19 not ■L mero irregularity; it is a quoslion 
Bubstance, and not of form. The ruling of their 
Lord8h lp 8 of the Privy Council has laid the oontest 
r egarding this ques tion at rest; and it is not open 

R1920 Pot ' 230 :5Pat - j 7if: 
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now to debate or discussion notwithstanding the 
earlier decisions in the Calcutta High Court.” 

The reference to the Privy Council ruling 
is, of course, to Srtbramania Iyer v. Em. 
pcror (28 I. a. 257), 3 in which their Lord¬ 
ships laid down that a trial conducted in 
contravention of the provisions of S. 234, Cri¬ 
minal P. C. f is plainly prohibited and illegal, 
and the conviction so obtained must be set 
aside. In the course of their judgment their 
Lordships said that 

“they were unable to regard the disobedience to an 
express provision as to a mode of trial as a mere 
irregularity. Such a phrase as irregularity is not 
appropriate to the illegality of trying an accused 
person for many different oflences at the same time, 
and those offences being spread over a longer period 
than by law could have been joined together in one 
incident . . . . The remedying of mere irregularities 
is familiar in most systems of jurisprudence, but it 
would bean extraordinary extension of such a branch 
of administering the criminal law to say that when 
the Code positively enacts that such a trial as that 
which has taken place here shall not be permitted 
that this contravention of the Code comes within the 
description of error, omission, or irregularity.” 

The other Patna case to which I wish to refer 
is Nathu Chaudhury v. Emperor (a. I. R. 
1940 Pat. 499). 3 In that case a Bench of this 
Court to which I was a party held that the 
infringement of the provisions of S. 239 (d) 
would, if made out, constitute an illegality as 
distinguished from an irregularity, so that the 
conviction would require to be quashed and 
S. 537 can be of no avail to remedy the defect. 

In my opinion, the trial of Chintaman Rai 
was vitiated by this illegality to which I have 
referred, and I would therefore set aside the 
conviction and direct that Chintaman Rai be 
retried upon the charge under S. 802, Penal 
Code. 

Sinha J.—I agree. 

R.K. Retrial ordered. 

2. ( 02) 25 Mud. 61 : 28 I. A. 257 : 8 Sar. 160 (P.C.). 

3. (’40) 27 A. I. R. 1940 Pat. 499 : 187 I. C. 361. 
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Jamuna Prasad Upadhaya —Appellant 

v. 

Bulaki Lal Pandey and others — 

Respondents . 

Appeal No. 757 of 1943, Decided on 19tb February 
1945, from appellate decree of Addl. Sub-Judge, 
Bhagalpur, D/- 21th March 1948. 

Bihar Tenancy Act (8 of 1885), S. 173 (2) and 
(3)—Holding sold in execution of rent decree — 
Purchaser suing judgment-debtor in possession 
—Judgment-debtor can claim purchaser as his 
benamidar—Purchase by judgment-debtor is not 
void but voidable—S. 66, Civil P.C., is no bar. 

Sub-clau6e (2) of S. 173 should be read along with 
* sub-cl. (3) and hence the sale in execution of a rent 
decree to the judgment-debtor himself is not void 
but voidable and remains valid until duly set aside 
as provided by cl. (3) of S. 173. In a suit by the 


purchaser, the judgment-debtor who is in possession, 
is not precluded from asserting that the purchaser 
was really his benamidar. Section 66, Civil P. C., is 
no bar to such a defence: 31 Bom. 405, Disting- (’ 17 ) 
4 A. I. R. 1917 Cal. 43; (*24) 11 A. I. R. 1924’ Pat. 
318 and 2 1. A. 154 (P.C.), Rel. on. (P 391 C 11 

S. N. Dose , E. P. Suhul and S. C. Misra — 

for Appellant. 

Dr. D. N-, Mitter and U. N. Sinlia — 

for Respondents. 

Fazl Ali C. J. — This litigation relates 
to 15.38 acres of land and the question to be 
determined is whether the plaintiff, who is the 
appellant in this Court, or the defendants are 
the true owners of these lands. Both the 
Courts below have held that the plaintiff is a 
mere farzidar for the defendants and is not 
entitled to a decree for possession. The plain¬ 
tiff has preferred this second appeal and the 
main question raised before us on his behalf 
is that in the circumstances to be mentioned 
hereafter it was not open to the defendants to 
question the plaintiff's title in this litigation. 

The facts of the case are briefly these: In 
1919 the disputed lands were acquired by the 
defendants in a sale which was held in execu¬ 
tion of a certificate against the recorded ten- 
ant. At that time one Kartik Mahto held 
sudbharna in respect of the lands and the defen¬ 
dants could not recover possession. In 1927 
the defendants instituted a suit against Kartik 
and his wife Bhago (in which they impleaded 
the landlords also) for a declaration of their 
title and for possession of the lands. In this 
suit Kartik’s defence was that the purchase 
had been made by Bhago in the farzi name 
of the defendants. This defence was negatived 
and the suit was decreed in 1929. In 1930 
Suraj Mohan Thakur who admittedly owned a 
12 annas share in the village brought a rent suit 
against Bhago which was ultimately decreed. 
In 1931 Suraj Mohan Thakur purchased the 
lands in execution of his decree and obtained 
possession. In 1934 a rent suit was brought 
by the 4 annas cosharer, Kishun Mohan, 
against the defendants and on 29th January 
1935 the suit was decreed. When Kishun 
Mohan proceeded to execute the decree, an 
objection was preferred on behalf of Suraj 
Mohan Thakur to the execution on the ground 
that the decree was not a valid rent decree 
and inasmuch as the defendants had no interest 
in the lands nothing could pass to Kishun 
Mohan at the sale. Ultimately, however, the 
holding was sold and purchased by the plain¬ 
tiff in May 1936. On 15th July 1936 the Munsif 
decreed the objection which had been prefer¬ 
red by Suraj Mohan Thakur in the course of 
the execution proceedings and held that 
nothing passed to the auction purchaser. This 
view was affirmed in appeal, but the order of 
both the Courts was reversed in revision by 
this Court and the sale was upheld. 
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The plaintiff claims i>ossession to the dis¬ 
puted lands by virtue of this sale and is 
resisted by the defendants on the ground that 
the plaintiff was a mere benaraidar for them. 
It was contended by Mr. Bose that if we bear 
in mind the provisions of S. 173, Bihar Tenancy 
Act, we must hold that the defendants cannot 
question the purchase of the plaintiff. Sec¬ 
tion 173, cl. (2) provides that the judgment, 
debtor shall not bid for or purchase a tenure 
or holding or portion of a holding so sold. It is 
contended by Mr. Bose that if the case of the 
defeudants is true, then they had practised a 
fraud upon the Court. The defendants were 
judgment-debtors in the rent suit and as such 
they came within the prohibition of sub-cl. ( 2 ) 
and could not purchase the holding and inas¬ 
much as by purchasing it in the name of 
another person they have committed a fraud 
upon the Court, they should not be allowed 
to take advantage of their fraud and defeat 
the plaintiff by justifying their purchase. In 
my opinion this contention is not sound. Sub- 
clause (2) of S. 173 should be read along with 
sub-cl. (3) which runs as follows: 

“When ft judgment-debtor purchases by himself 
or through another person a tenure or holding or 
portion of a holding so sold, the Court may, if it 
thinks fit, on the application of the decree-holder or 
any other person interested in the sale, by order 
set aside the sale and the costs of the application 
and order, and any deficiency of price which may 
happen on the re-saJe, and all expenses attending 
it 6hall be paid by the judgment-debtor.*' 

As was pointed out in 21 c. W. N. 342* sub- 
cl. (3) of S. 173 largely does away with the 
salutary effect of the prohibition and esta. 
blishes a sort of rule of factum valet and 
throws upon the decree-holder or any other 
person interested in the sale the burden of 
making an application to have the judgment- 
debtor’s actual purchase sot aside. This clause 


provides the procedure which may be adopted 
for setting aside the sale where a judgment- 
debtor purchases the holding himself or 
through another person. In the present case 
no application was made by the decree-holder 
or any other person interested in the sale to 
the Court to set aside the sale and the sale 
has not been set aside. It was held in 5 p.L.t. 
13“ that the sale in execution of a rent decree 
to the judgment-debtor himself is not void 
but voidable and remains valid until duly set 
aside. This case also does not come under 
S. 66, Civil P. C., and as was held by the Privy 
ouncil in 2 I. A. 154 3 that section is ap plicable 

i r*w' j u l 917 C * K 48 : 39 L c * 189 : 21 

i 3 l 2 f Siddiq v * Durga Prasad - 

P ( T T i^ R u 1924 318 : 74 L C * s 5 

t 1 V„ Qha ! nmad Amirul Hasan v. Muham¬ 
mad Jawad Hussain. 

Vat* Lv>, A ' « 64 : 8472 : 3 Suther. 122 
l^^Lokhee Naram Roy v. Kalycuddo Bando- 


only to a suit brought against a certified 
purchaser to assert a benami title against him, 
and where the certified purchaser is a plaintiff 
the real owner if in possession, and if that 
possession has been honestly obtained, may 
show in defence that the holder of the certifi¬ 
cate is a mere trustee. In the present case it 
is admitted by the plaintiff that the defendants 
arc in possession and it was frankly conceded 
that S. GC, Civil P. C., can be of no avail 
to him. 

Mr. Bose relied strongly on 31 Bom. 405, 4 
but that was a case in which a case of fraud 
had been clearly established. In the present 
case, no one has been defrauded and the 
observations of Jenkins C. J. upon which he 
relies can be of no avail to the plaintiff. The 
learned advocate for the appellant attempted 
to question the finding of the lower Appellate 
Court as to the benami character of the plain¬ 
tiffs’ purchase. That finding, however, has 
been arrived at on a very careful consideration 
of the entire evidence and cannot be disturbed 
in second appeal. In these circumstances I 
would dismiss the appeal with costs which 
will be payable to the defendants first party. 

Sinha J. — I agree. 

R.K. Appeal dismissed. 

4. ('07) 31 Bom. 405, Siddlingappa v. Hirasft. 
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Chatterji and Sinha JJ. 

Dharnidhar Roy and others—Petitioners 

v. 

Phul Kumari Debi — Opposite Party . 

First Appeal No. 102 of 1942, Decided on 8th May 
1945. 

(a) Legal Practitioner—Professional miscon¬ 
duct — Pleader conducting case in which he is 
to appear as witness for his client is guilty of 
misconduct. 

A pleader conducting a case of his olient knowing 
that he was a material witness in the case and had 
been inoluded in the list of witnesses to bo cited on 
behalf of his client is guilty of gross professional 
misconduct. [p 395 C 1) 

(b) Civil P. C. (1908), O. 32, R. 7(1)—If leave of 
Court under 0.32, R. 7 (1) is granted to guardian 
ad litem before compromise is actually recorded 
O. 32, R. (7) (1) is complied with. 

Order 32, Rule 7 (1) does not insist upon tho 
guardian ad litom first obtaining the leave of the 
Court to negotiate the terms of the compromise. It 
is only whoa negotiation has reached tho stage of 
settlement that tho guardian ad litom would be in 
a position to know the exact terms on which tho 
contending parties would agree to settle their 
differences. Only when that stage has boon reached, 
it is possible for tho guardian ad litom to obtain tho 
necessary sanction of tho Court. Hence, if tho leavo 
of the Court is granted to tho guardian ad litem 
before the oompromise is actually recorded, the terms 
0 \ 82 R. 7 (1) would bo substantially oomplied 

with, because, until tho compromise has been 
recorded, it doos not bcooipo operative between the 
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parties so far as t*ie pending litigation is concerned. 
Therefore after the adult members had entered into 
a compromise in a case to which minors are parties, 
and filed the term9 thereof in Court, it is open to 
the guardian ad litem to make an application for 
leave to compromise on behalf of the minors on 
those terms, if the Court could be in a position to 
grant the leave asked for on being satisfied that the 
compromise was for the benefit of the minors con¬ 
cerned The prohibition contained in 0 32 R. 7 (1) 
against a next friend or a guardian ad litem entering 
into an agreement or compromise without the leave 
of the Court being expressly recorded, does not go 
to the length of saying that a compromise entered 
into by the adult members may not be sanctioned 
by the Court even if the application for recording 
the compromise is accompanied by an application 
on behalf of the guardian ad litem for the leave of 
the Court: Case law discussed. [P 397 C 1, 2;398/l] 

C. P. C. — 

(*44) Chitaley, O. 32 R. 7, N. 3 Pts. 6, 7. 

(c) Compromise—Persons not parties cannot 
take advantage out of compromise. 

Persons who were not parties to a compromise 
cannot take any advantage out of the compromise. 

[P 395 C 2] 

(d) Civil P. C. (1908), O. 32, R. 7 (1) and (2)— 
Compromise on behalf of minor without Court's 
leave is not void but voidable at instance of 
minor. 

A compromise of a pending litigation without the 
necessary sanction of the Court being obtained by 
the guardian ad litem under 0. 32, R. 7 (1) is not 
altogether void but only voidable, and that also at 
the instance of the minor concerned : 39 Cal. 232 
(P. C.), Distxng. [P 398 C 1] 

C P. C. — 

('44) Chitaley, O. 32 R. 7 N. 5, Pta. 3, 4. 

(’41) Mulla, Page 1029 Pts. (t), (u). 

S. N. Bose , R. S. Chatter ji, N. N. Roy and J.K. 
Majumdar — fer Petitioners. 

P. R. Das , B. C. Dc and J. C. Sinha — tor 
Opposite Party. 

% 

Sinha J. — This is an application for 
recording a compromise in the pending appeal 
made by respondents 1 to 3 in the follow¬ 
ing circumstances On 20th January 1922, 
one Ranbahadur Singh executed a simple 
mortgage bond in favour of the petitioners, 
that is to say, Dharnidhar Roy and his bro¬ 
thers, securing the payment of the principal 
sum of Rs 1.30.0C0 on the mortgage of a num¬ 
ber of properties, including villages Mohuda 
and Telmucho. In 1932, the petitioners as¬ 
signed the mortgage bond to two persons, 
called Phul Kutnari Debi and Shardamoyee 
Debi. Phul Kumari is the wife of one Amulya 
Krishna Roy, and Shardamoyee was the 
mother of Nakul Chandra Roy. and the grand¬ 
mother of Anadi Nath Roy. The petitioner’s 
case further was that the assignees aforesaid 
of the petitioners' rights under the mortgage 
did not pay the consideration for the assign¬ 
ment in cash, but the arrangement between 
the parties was that the assignees will finance 
the litigation, which was anticipated, for 
tho enforcement of the mortgage bond afore¬ 


said. The parties had agreed that the assignees 
would bring a suit for the enforcement of 
the mortgage bond, and whatever properties 
will be acquired as a result of the litigation 
would be divided half and half between the 
assignees on the one part and the original 
mortgagees on the other. Accordingly, a mort¬ 
gage suit was instituted in 1933, and a mort 
gage decree obtained by the assignees on 
26th June 1935, for a large sum of money 
exceeding four lacs. Between January and 
September 1937, all the mortgaged properties 
except Mohuda and Telmucho were sold and 
purchased by the decree-holders themselves 
for Rs. 4 1,000 only. They also obtained delivery 
of possession in April 1937. In December 1939, 
the petitioners instituted the suit, out of which 
First Appeal No. 102 of 1942 arose, for specific 
performance of the contract between them 
and the assignees to the effect that they would 
share the fruits of the decree half and half. 
They also prayed for delivery of possession in 
respect of their moiety share in the properties 
already purchased as aforesaid. The defen¬ 
dants to that suit were Phul Kumari Debi, 
Nakul Chandra Roy and Anadi Nath Roy 
(a minor under the guardianship of defen. 
dant 2, Nakul Chandra Roy, his uncle). By 
judgment and decree dated 30th June 1942, 
the suit was decreed in favour of the plain¬ 
tiffs. Defendant l only, that is to say, Phul 
Kumari, preferred the appeal, which was 
numbered as First Appeal No. 102 of 1942, the 
other two defendants being satisfied with the 
judgment and decree of the trial Court. The 
plaintiffs were respondents 1 to 3, and defen¬ 
dants 2 and 3 aforesaid were respondents 4 
and 6 in this first appeal. On 1 st August 
1942, defendants 2 and 3 aforesaid conveyed 
their share in the decree to one Narsingh 
Prasad Lala. On 12th November 1942, on the 
application of the appellant, Phul Kumari, 
this Court ordered the stay of execution of 
decree of the trial Court in respect of her 
share in the properties purchased, on her 
depositing Rs. 10,000 odd rupees in the 
Court below by way of security. Thus, 
the plaintiffs, respondents in this Court, 
obtained delivery of possession in respect of 
their four annas share of the properties out 
of the moiety share belonging to defendants 2 
and 3 by virtue of the purchase aforesaid. 
The petitioners, who are respondents 1 to 3 
in the appeal, further allege that there was a 
compromise of the litigation between them 
and the appellant Phul Kumari, on terms 
which were incorporated in a sale-deed. 
ing dat 
as also 
of one 
Prasad 


SOth January 1943, executed Dy 
y the plaintiff-respondents in favour 
Rukmini Debi, wife of Jagdamba 
.ala. Bv this sale deed, Phul Kumari 
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Debi aforesaid conveyed her moiety share in 
the decree which still remained unsatisfied 
after the sale of the mortgaged properties 
except villages Mohuda and Telmucho to 
Bukmini Debi aforesaid, and it was specifi¬ 
cally admitted by the petitioners that they 
bad no interest in the decree conveyed by 
the sale deed. Hence, in substance, though 
not in form, it was a sale deed by not only 
Phul Kumari Debi but by the petitioners also 
of whatever interest they had in the unrealised 
portion of the mortgage decree, that is to say, 
their right to enforce the mortgage decree 
against villages Mohuda and Telmucho. The 
sale deed also recited the result of the mort¬ 
gage decree,'namely, the purchase by the 
decree.holders of the other properties covered 
by the mortgage deed and delivery of posses¬ 
sion in their favour. Then the following 
material statements appear in that deed : 

“Be it stated that Dharnidhar Roy and others 
brought the title suit No. 46 of 1939 claiming half 
of the properties mentioned above auction pur¬ 
chased by me and Nakul Chandra Roy and minor 
Ana^i Nath Roy and the said suit has been decreed 
in favour of the plaintiffs and I have preferred an 
appeal in the Hon’ble High Court against the said 
decree. I shall withdraw the appeal and neither of 
the parties will be entitled to claim any cost of Sub- 
Judge’s Court or of High Court from the other 
party. 1 * 

These are the relevant recitals in the deed of 
sale which now form the subject-matter of 
enquiry in this case. It was also recited in the 
sale deed that the petitioners will have no 
claim in respect of the decree which had been 
obtained for the usufruct of the auction 
purchased properties or the decree obtained 
for rent or royalty against certain persons 
named in the deed. It was also agreed between 
the parties to the deed that Phul Kumari 
Debi had received the entire consideration 
of the deed, namely, twenty thousand rupees, 
ihus, as a result of the alleged compromise, 
the decree obtained by the respondents for 
specific performance of the contract and for 
possession in respect of their moiety share in 
the properties purchased in execution of the 
mortgage decree was made final between the 
parties, the appeal pending in this Court 
having been agreed to be withdrawn. The 
sale deed treated the assignees as the decree- 
ho ders, and in that view Phul Kumari Debi 
only was to receive the consideration money 
The respondent-petitioners further agreed fro 
give up, ,n favour of Phul Kumari Debi the 
amount realised by her in execution of decrees 

° r f - r0yaUie ? in res P eet of ^0 Pro¬ 
perties auction, purchased by her. The only 

n hiC 5 the would get 

moth, ^ ““Promise was that their 

the h \ r6 i!, n properties purchased by 
toe decree-holders would be recognised by the 


vendor and the vendee. The respondents on 
their part gave up their claim in respect of 
the unrealised portion of the decree which 
could be enforced against the two villages 
not yet sold in execution of the decree. The 
next important event which happened after 
the alleged compromise was that respon¬ 
dents 4 and 5 in this Court, who were 
defendants 2 and 3 in the Court below, made 
an application some time in April 1943, for 
being transposed to the category of appellants. 
That application was vehemently opposed by 
respondents 1 to 3 who filed a long affi¬ 
davit in opposition to the application. It is 
noteworthy that, in the long affidavit filed on 
behalf of respondents 1 to 3, no mention 
is made of the fact that the appeal had al¬ 
ready been compromised by the sole appel¬ 
lant who had agreed to withdraw the same. 
This is a circumstance which, as will nre- 
sently appear, has been sought to te utilised 
by the appellant in these proceedings for 
recording the compromise. Ultimately, on 
2lst October 1943, the application was rejected 
by this Court. 

It is also necessary to state that the res- 
pondents, who had obtained a decree for 
costs, amounting to over two thousand rupees, 
against the defendants, put the same into 
execution against defendant-respondents 4 
aud 5, and realised the whole amount from 
them. It was stated on behalf of the appel¬ 
lant that those respondents had instituted a 
suit for contribution against her. These events 
have also been sought to be used by the 
appellant as the foundation for the contention 
that the decree-holder respondents had repu. 
diated the compromise, if any. This matter 
will be discussed in its proper place in this 
judgment. Another noteworthy feature of 
this case is that it was not until 8th April 
1944, about sixteen months after the alleged 
compromise, that the application was made 
by the respondents for recording the compro¬ 
mise. An application was also filed on behalf 
of the respondents to tho effect that res¬ 
pondent 2 , Anildhar Roy, who had been 
described in the memorandum of appeal as a 
minor, had attained majority before the exe¬ 
cution of the sale deed, dated SOth January 
1943, and had executed aud signed the same 
os major. It was also stated that the com¬ 
promise sought to be recorded at their instance 
was for the benefit of tho minor respondent 
3. Gunadhar Roy, under the guardianship 
of respondent i, Dharnidhar Roy, and 
therefore, the necessary leave to compromise’ 
on the terms aforesaid was prayed for. Cer 
tarnly, there has been a considerable delay in 
the filing of this application, and tho effeofc of 
this delay will bo dealt with presently. 
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The application for recording the compro¬ 
mise filed by the plaintiff-respondents has been 
vehemently opposed by the appellant both on 
the question of factum of the compromise as 
also on the legality of the same. A counter- 
affidavit, sworn by one Bholanath Roy as the 
mukhtar-am of the appellant, has been filed, 
denying the fact that, by virtue of the sale 
deed aforesaid, the appeal has been agreed to 
be withdrawn. It was further alleged on her 
behalf that she is an illiterate purdanashin 
lady, and that she was given to imderstand by 
her husband, Amulya Chandra Roy, that she 
was only executing a deed of sale in respect 
of the unrealised portion of the mortgage 
decree, and that she was never apprised of the 
fact that the plaintiff-respondents were also 
figuring in the sale deed as executants. If she 
bad been informed that the plaintiff-respon¬ 
dents were parties to the deed, and that there 
was a stipulation in the deed that she will 
withdraw her appeal against them, she would 
not have executed the sale deed. By way of 
explanation as to how the aforesaid stipulations 
appeared in the deed, it was suggested in the 
affidavit that her husband is a close relation 
of the plaintiff-respondents, and that, for the 
last few'years, "the appellant is not on best 
of terms with her husband, he having another 
wife, Padmabati Debi.” It was also stated in 
the counter-aftidavit that all documents exe¬ 
cuted by the appellant used to be admitted 
for registration by the said Bholanath Roy; 
but the sale deed in question was admitted 
for registration by her husband who, it was 
suggested, had got those false recitals made 
in the deed with a view to helping his close 
relations, the respondents in the appeal. It 
was also stated that, though the compromise 
is said to have taken place on 30th January’ 
1943, the application for getting it recorded 
has been filed as late as April 1944, when the 
pajier-book was in the course of preparation. 
A point was also made of the fact that, during 
the hearing of the application by respondents 
4 and 5 to be transposed to the category of 
appellants, it was never argued or suggested 
on behalf of the plaintiff-respondents that the 
appeal itself had been compromised, as a 
result of which it stood withdrawn. It was 
also stated that, although the plaintiff-respon- 
dents had stipulated in the deed of sale that 
they’ would not execute the decree for costs, 
they’ took out execution of the entire decree 
for costs in Execution Case No. 125 of 1944, 
mentioning therein that there had been no 
adjustment. The only question of law raised 
in the counter-affidavit is that the compromise 
is not lawful, inasmuch as the sanction of 
this Court had not been obtained on behalf of 
the guardian ad litem in terms of R.7 of 0.32, 


Civil P. C., respondent 3, at least, being a 
minor. 

The matter was placed before this Court 
for the determination of the question of 
whether there had been a compromise, as 
alleged on behalf of the plaintiff-respondents 
and denied by the appellant. The appellant 
applied to have her evidence as also that of 
her husband and Bholanath Roy aforesaid, 
having the power of attorney on her behalf, 
recorded on commission. By consent of the 
parties, it was directed by this Court that the 
oral evidence to be adduced by the parties in 
this case should be recorded by the Court 
below and forwarded to this Court for the 
purpose of the enquiry relating to the com¬ 
promise. In the Court below, the appellant 
examined herself only on commission, but 
did not examine her husband, who, on all 
hands, had played a very prominent part in 
the matter of the compromise, nor her mukh¬ 
tar-am, Bholanath Roy, aforesaid, nor Jamini 
Kant Roy, who is admittedly her husband’s 
sister's son, and had made the following 
endorsement on the deed: 


“The purport of the deed has been read over and 
explained to Fulkumari Debi and she put her 
thumb impression in my presence.” 

On behalf of the respondent-petitioners were 
examined Bisheshwar Chakravarty (their 
manager) and Nirmal Chandra Kundu, a 
pleader practising in the Dhanbad Court. 
It is regrettable that none of the plaintiff- 
respondents, and particularly Dharnidhar 
Roy, respondent 1, was examined in support 
of their case of compromise. Hence, it must 
be said that both parties have withheld 
persons from the witness box, who could 
have given very material evidence in this 
enquiry. It must first be determined whether 
there was, in fact, a compromise as alleged 
on behalf of the petitioners. (After consider- 
ing the evidence his Lordship proceeded.)- The 
other evidence in support of the petitioners 
case that the deed was read out and explained 
to her (Fulkumari) is that of the pleader, 
Nirmal Chandra Kundu. He is a young man 
of thirty-one years who has put in a few years 
at the bar. He has been working as a junior 
pleader in the case, even though he must have 
known that he was a very material witness 
in this enquiry. Though there were other 
witnesses to the deed, they have not been 
examined on behalf of the respondents. I be 
pleader would make it out in his evidence 
that he, along with others, went to Be rui 
where the parties reside. Then ho was taken 
to the baithakakhana on the second storey or 
Amulya’s house where the document was read 

over and explained to the Indy by 
Kant Roy. But it is significant that he di 
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not sign the deed as a witness at Belrui. 
Admittedly, he signed the document a few 
days later at Dhanbad. It lias naturally been 
vehemently argued by Mr. Das that we 
should not accept the testimony of this 
witness when he says that he was taken to 
Belrui to be a witness to the execution of the 
deed. Admittedly, there was no other reason 
for his being there. This pleader has been 
guilty of gross professional misconduct in 
conducting the case on behalf of the jieti- 
tiouers, when he knew that he was a very 
material witness in the case. He should have 
known better than he appears to have done. 
He should have known that, having figured 
in the deed as a witness, he had been included 
in the list of witnesses to be cited on behalf 
of the respondents, and with that knowledge 
he should not have agreed to work as a 
pleader on their behalf. By doing so, he has 
laid himself open to the charge of professional 
misconduct. If he had not been a junior 
practitioner, this Court would have taken a 
more serious view of bis conduct; but I 
cannot refrain from observing that the pleader 
lias sho wn a regrettable want of se n se of pro. 
ffiSjioiml_eticjuette. AVith these observations 
on the pleader's'conduct in acting as be did, 
I would prefer not to act on bis testimony. 
But even so, in my opinion, the testimony of 
Bisheshwar Chakravarty, supported as it is 
by the recitals in the deed, which have not 
been proved to be false, I would hold that the 
compromise, as alleged by the petitioners, has 
been proved. 


The next question which arises for deter 
inination in this case is whether there ha 
been a repudiation of the compromise, a 
contended on behalf of the appellant. M: 
Das has relied upon three circumstances ii 
support of his contention that the plaintiff 
respondents must be deemed to have repu 
diated the compromise. The first is the delai 
of about 16 months in filing the petition fo; 
recording the compromise. He has concedec 
that delay by itself is not very helpful t< 
him. The delay is sought to be explained or 
Jr™* o£ th ® Pontiff-respondents by ehowini 
that they depended upon the appellant tc 
perform her promise of withdrawing tb< 
appeal, and, therefore, they did not take am 
steps m the matter until, in the beginning o 
April 1944, their advocate was served will 
tho notice of the appellant’s list. With refe. 
rence to the order-3heet of tho appeal, il 

Februar >’ 1943 S 3rc 
April 1944, the appellant did not take am 

She V fi 1 IT ' r \ he prosecution of the appeal 
She fikd her lost on 3rd April 1944 , as a rSull 

for do^™“ Pt °T ry qrdet passed ^ Bench 
omg so. In my opinion, the circum. 


stances of this case do lend support to the 
respondents’ case that they did not take steps 
earlier, as they expected the appellant- to 
withdraw the appeal, and it was only after 
the appellant lmd taken steps towards the 
preparation of the paper-book that they were 
apprised of the attitude of the appellant in 
the matter of the compromise. 

The next circumstance relied upon by Mr. 
Das was that the plaintiff-respondents did not 
rely upon the compromise when they filed 
their affidavit in opposition to the application 
made by respondents 4 and 5 for being trans¬ 
posed to the category of appellants. The 
answer to this contention given by the res¬ 
pondents is that i - espondents 4 and 5 were no 
parties to the compromise, and. as the petition 
for withdrawing the appeal had not been filed 
till then on behalf of the appellant, they 
could not properly raise the question of the 
compromise at that stage. They also suggested 
that they fought out that application chiefly 
on the ground of limitation, and succeeded in 


getting that application thrown out by the 
Court. It was next contended by Mr. Das that 
the petitioners, having realised the entire 
decree for costs from respondents 4 and 5, who 
in their turn have brought a suit for contri¬ 
bution against the appellant, had given a 
go-by to one of the material terms of the com¬ 
promise. Mr. Das suggested that the proper 
translation of the term in the deed relating 
to the costs of the suit is that tho plaintiffs 
had given up all claims to costs not only 
against the appellant but also against the 
other defendants, respondents 4 and 5 . In my 
^pinion, this contention is not well founded. 
l’ho compromise was only between the parties 
to the deed. Respondents 4 and 6 were no 
parties to the compromise. Hence neither in 
law nor on facts could respondents 4 and 
5 take any advantage out of tho compromise. 
Mr. Bose on behalf of tho plaintiff-resixm- 
dents suggested that such a suit for contrihu- 
tion as between joint tort-feasors does not lie. 
But as that is a question between parties who 
are not before us, it is neither necessary nor 
expedient to express any opinion on that 
question. To Mr. Das’s contention that in tho 
execution petition it had not been alleged by 
the decree.holders that there had been any 
adjustment in tho matter of costs, it was 
pointed out on behalf of the respondents that 
though in the column of judgment-debtors all 
the defendants are named, it is distinctly 
stated in the execution petition that the de- 
cree-holders wanted to proceed against res¬ 
pondents 4 and.6 only. Mr. Das placed reliance 
upon the casein (1875) L. r. 10 c. p. 15. 1 But 
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the facts and circumstances of that case were 
entirely different from those in the present 
case. There the circumstances and the con¬ 
duct of both parties to the contract were con¬ 
sistent only with the belief in both the parties 
that they had abandoned the contract. Hence, 
the Court held that there bad been a rescis¬ 
sion of the contract by conduct of the parties. 
In the present case each of the circumstances 
relied upon in support of the case of repudia¬ 
tion has been explained by the respondents as 
being referable to other reasons than any 
intention to abandon their rights under the 
contract. It may also be stated that, in their 
written answer to the respondents’ application 
for recording the compromise, no such case 
had been made out. Those facts had been 
alleged by the appellant only in support of 
her case of denial of the existence of the com¬ 
promise. It must, therefore, be held that the 
appellant has failed to make out that there 
has been a repudiation of the contract. 

It now remains to consider Mr. Das’s most 
serious objection to the validity of the com¬ 
promise, founded on the terms of R. 7 of 
O. 32, Civil P. C. Mr. Das contended that 
there being a minor on the respondents’ side 
the guardian ad litem though he may have 
been the natural guardian, could not have 
entered into the agreement on behalf of the 
minor also without the leave of the Court be¬ 
ing previously obtained to such a compromise. 
Mr. Das’s contention amounted to saying 
that, so far as the minor respondent 8 was 
concerned, the alleged compromise was void, 
and therefore the appellant also is not bound 
by the compromise for the reason that ther«j| 
was want of mutuality. In this connexion he 
relied upon the decision of their Lordships of 
the Judicial Committee of the Privy Council 
in 39 I. a. I, 2 in which their Lordships have 
observed as follows: 

“that as the minor in the present case was not bonnd 
by the contract there was no mutuality, and that 
the minor who has now reached his majority cannot 
obtain specific performance of the contract." 

Mr. Das placed great reliance on the deci¬ 
sion of the Division Bench of this Court in 19 
Pat. 343, a for his contention that a guardian 
ad litem cannot enter into a compromise with- 
out the leave of the Court being previously 
obtained and expressly recorded by the Court. 
Mr. S. N. Bo 3 C, on the other hand, contended, 
in the first instance, that it is enough if, at the 
time of recording the compromise, the Court 
grants leave to the guardian ad litem to enter 
into the compromise t he terms of which hav e 

2. (’12) 39 Cal. 232 : 39 I. A. 1 : 13 I.C. 331 (P.C.), 

Mir Sarwarjan v. Fakhruddin Mahomed. . 

3. (’40) 27 A.I.R. 1940 Pat. G63 : 19 Pat. 343. 192 

I. C. 170, Awadhesh Prasad v. Widow of Tribem 

Prasad. 
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bsen reduced into writing and presented to the 
Court at the instance of the parties who are 
sui juris. He contended, in the second instance, 
that, even assuming that the compromise had 
been arrived at without the leave of the Court 
previously obtained by the guardian ad litem, 
such a compromise is binding on all the 
parties other than the minor himself: it is the 
minor only who can impeach the compromise 
which is not altogether void, but only voidable 
at his instance. Mr. S. N. Bose, placed great 
reliance on the following observations of their 
Lordships of the Calcutta High Court in 29 
C. w. n. 597* at page 002: 

"The first is that the agreement or compromise is 
not ‘lawful' as mentioned in 0. 23 R. 3, Civil P. C., 
as no leave of the Court to enter into the compromise 
was obtained under 0. 32, R 7 of the Code by the 
next friend of the minor plaintiff. The argument is 
twofold, (1) that on the terms of sub-r. (2) of R. 7, 
O. 32, the agreement is voidable by the defendant as 
agaiust the adult plaintiffs, as it provides that such 
agreement shall be voidable against all parties other 
than the minor. I cannot accept this argument as 
it 6eems to me clear that that sub-rule contemplates 
the case of a minor on one side ranged against 
adults on the other, as regards the matter of compro¬ 
mise, and that it can have no reference to the eflect 
of any compromise between adult9, although a minor 
may be a party to the suit. The question as between 
adults mu6t be governed by the general law and not 
by this sub-rule. Secondly, it i9 said that the com¬ 
promise was entered into by the next friend of the 
minor against the imperative provision of 6ub-r. (1) 
of R. 7, and therefore it was not ‘lawful.’ But 
6ub r. (2) lays down wbat 6bould bo the eflect of a 
breach of the provision of sub-r. (1), and I do not 
think that the agreement can on that ground be set 
aside as not being lawful. I should state here that 
application was made by the next friend of the 
minor plaintiff for leave of the Court to compromise 
on the terms 6et out on 12th January 1924, during 
the course of the argument in the Court below, and 
that Court sanctioned the compromise on behalf of 
the minor by the order under appeal. In nay opinion 
this ground urged by the appellant fails." 

Mr. Bose further contended that this case was 
taken in appeal to His Majesty in Council,and 
the decision of their Lordships of the Judicial 
^Committee is reported in 57 I. A. 133. 6 Though 
their Lordships reversed the decision of tho Cal¬ 
cutta High Court on the question of the autho- 
rity of counsel to enter into a compromise on 
behalf of his client, they have not said any- 
thing in their judgment against the obser¬ 
vations aforesaid of tbeir Lordships of the 
Calcutta High Court to the effect that the 
compromise was not vitiated with reference to 
the terms of R. 7 of O. 32 of the Code. At 
page 143 of the report, their Lordships held 
that the compromise was a lawful one, and 
directed the same to be recorded and a decree 
passed in accordance therewi th. Mr. looses 

4 ('26) 12 A I. R. 1925 Cal. 866 : 88 I.C. 369 : 29 
C. W. N. 597, Tarubala Dasi v.l . 

5 (’30) 17 A. I. R 1930 P. C 158 : 57 Cal. 131* • 
57 I A. 133: 123 I.C. 545 (P.C.), Sourendra Nath 
Mitra v. Tarubala Dasi. 
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contention was that, if the compromise was 
vitiated on the ground suggested by Mr. Das. 
that question would have been put at the 
forefront of the arguments by the respondents 
in England who were represented by eminent 
counsel, and, therefore, it should be taken 
that their Lordships of the Judicial Committee 
must be deemed to have approved of the 
observations, quoted above, made by their 
Lordships of the Calcutta High Court. Mr. 
Das has referred to the observations of tbeir 
Lordships of the Judicial Committee in 40 Cal. 
391® at p. 401 to the effect that their Lord, 
ships’ decisions should be taken to have been 
given only on such points as have been 
raised for decision before them. Mr. Bose 
also relied upon the decision of the Division 
Bench of this Court in 18 Pat. 70S 7 to the 
effect that a decree based on an award made 
on a reference which is in contravention of 
0. 32, R. 7 of the Code is not void but voidable 
at the instance of the minor, and, therefore, 
could not be impeached in an execution pro- 
ceeding relating to that decree. 


The strongest case which appears to favour 
Mr. Das's contention is the case in 19 Pat. 843.® 
The observations made in that case certainly 
go a long way to lend countenance to Mr. 
Das’s contention based on the terms of R. 7 of 
O. 32 of the Code. But it must be noted that 
in that case, as would appear from the state¬ 
ment of the facta at pp. 346 and 347 of the 
report the guardian ad litem of the minors 
concerned did not appear before the Court, 
and was no party to the compromise. The 
vakalatnamas which had been filed were on 
behalf of the adult members of the family to 
which the minors belonged, but those vakalat¬ 
namas in terms did not entitle the advocates 
to act on behalf of the minora. Hence, the 
compromise in that case had been arrived at 
without any reference to the guardian ad 
litem for the minors who were no parties to 
the compromise Henoe, the general observa¬ 
tions made in that judgment are, more or 
less, in the nature of obiter dicta, and that 
case cannot be taken as an authority for the 
proposition that, after the adult members had 
entered into a compromise and filed the terms 
thereof in Court, it was not open to the 
guardian ad litem to make an application for 
leave to compromise on behalf of the minors 
on those terms, if the Court could be in a 
tuition to grant the leave asked for on being 

I tha u the COmpromi3Q was for the 
oeneht of the minors concerned. The prohi. 

bition contained in R.7 of o. 32 against a next 
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friend or a guardian ad litem entering into 
an agreement or compromise without the 
leave of the Court being expressly recorded, 
in my opinion, does not go to the length of 
saying that a compromise entered into by the 
adult members may not be sanctioned by the 
Court even if the application for recording 
the compromise is accompanied by an appli¬ 
cation on behalf of the guardian ad litem for 
the leave of the Court. 

In the present case the application for 
recording the compromise filed on behalf of 
the respondents was, as a matter of fact, tiled 
along with an application on behalf of the 
guardian ad litem for minor respondents for 
leave to enter into the compromise on the 
terms indicated in the application on behalf 
of the minor concerned. In actual practice, 
it must always be the case that, where the 
parties to the compromise include both adult 
members as well as minors, the terms of the 
settlement between the parties would ordi- 
narily be settled as between adult members 


some of whom themselves may be the guardian 
ad litem for the minors concerned. In such a 
case the adult members have first to be satis¬ 
fied, so far as they themselves are concerned, 
that the bargain was worth entering into. 
On beiDg so satisfied, they would strike the 
bargain with their adversary, and then make 
an application to the Court for sanctioning 
the compromise so far as any minor may be 
concerned. Id my opinion, the Code of Civil 
Procedure does not insist upon the guardian 
ad litem first obtaining the leave of the Court 
to negotiate the terms of the compromise. It 
is only when negotiation has reached the 
stage of settlement that the guardian ad litem 
would be in a position to know the exact 
terms on which the contending parties would 
agree to settle their differences Only when 
that stage has been reached, it is possible for 
the guardian ad litem to obtain the necessary 
sanction of the Court. Heuce, in my opinion, 
if the leave of the Court is granted to the 
guardian ad litem before the compromise is 
actually recorded, the terms of R. 7 of 0. 32 
of the Code would be substantially complied 
with, because, until the compromise has been 
recorded, it does not become operative between 

the parties so far as the pending litigation is 
concerned. 


sucu an application 
being there, and there beiug no doubt that the 
compromise is for the benefit of the minor 
concerned, the appeal ngainst the judgment 
and decree in bis favour being withdrawn, 
the Court has no difficulty in according the 
sanction prayed for. That being eo, ,n my 
opinion, the question whether a compromise of 
a pending litigation without the necessary 
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sanction of the Court being obtained by the 
guardian ad litem on behalf of the minor, 
and its eflect on the compromise as a whole, 
does not fall to be determined. But the terms 
of sub-r. (2) of R. 7 of o. 32 make it reasonably 
clear that such a compromise is not altogether 
void but only voidable, and that also at the 
instance of the minor concerned. Hence, the 
decision of their Lordships of the Judicial 
Committee in 39 I. A. l 2 cannot be pressed 
in aid of the appellant’s contention. That 
case relates to an agreement which is void, 
and not to one which is voidable as in the 
present case. It must further be noted that 
the application for recording the compromise 
is made on behalf of the minor also. Hence, 
it is not a case in which a compromise with¬ 
out the leave of the Court .being granted is 
being sought to be enforced against a minor. 
On the other hand, it is a case of a minor 
seeking to enforce the terms of a compromise 
after obtaining the necessary sanction of the 
Court. Hence in this case we have not reached 
the stage at which the question may arise 
whether the compromise should be enforced 
as a whole or should be avoided at the instance 
of the minor concerned. In the present case 
we are at a stage where the Court has to 
determine whether there has been a lawful 
compromise as between the adult members 
on each side, and then to consider whether 
such a compromise can be sanctioned with 
reference to the interests of the minors on 
either side. In this case there is no question 
of a minor’s interests being affected on the 
appellant’s side. On the respondents’ side, 
respondent 3 is a minor, represented by the 
karta of his family as the guardian ad litem. 
He has entered into an agreement for settling 
the dispute in the present case on terms which 
cannot be said to be too onerous, and, there¬ 
fore, not beneficial to the interests of the minor 
respondent 3. It must, therefore, follow that 
the compromise should be ordered to be re¬ 
corded with the leave of the Court granted to 
the guardian ad litem for entering into the 
compromise. 

The application is accordingly allowed, and 
First Appeal No. 102 of 1942 disposed of in 
terms appearing in the sale deed aforesaid as 
quoted above, that is to say. (l) the appeal in 
this Court stands withdrawn, and (2) the res- 
pondent-potitioners give up their costs both of 
the suit and of the appeal. The respondent- 
petitioners are entitled to their costs of this 
enquiry which has been rather protracted 
one. I would, therefore, fix the pleaders' fee 
at ten gold mohurs. 

Chatterji J. — I agree. 

G N Application alloiued. 
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Chatterji and Shearer JJ. 

Kedar Nath Sahu and others — 

Decree-holders — Appellants 
v. 

Parsidh Singh and others — 

J udgment-debtors — Respondents. 

Appeal No. 287 of 1943, Decided on ‘24th January 
1945, from appellate order of Addl. Sub-Judge, 
Gaya, D/. 24th June 1943. 

(a) Bihar Tenancy Act (8 of 1885), Sch. 3, 
Art. 6 — Instalment rent decree—Whole decree 
to be executable on two defaults — Execution 
after three years after two defaults is barred by 
Art. 6. 


The Courts cannot read into Art 6 any words 
so as to imply that the article does not refer to an 
instalment decree. The execution of an instalment 
rent decree, filed more than three years after two 
defaults when whole decree was to be executable 
is barred under Art. G of Sch. 3: ("27) 14 A.I.R. 1927 
Pat. 313 and 18 I.C. 895 (Cal.), Ref. [P 399 C 2; 

P 400 C 2) 

(b) Bihar Tenancy Act (8 of 1885), Sch. 3, 
Art. 6—Instalment rent decree — No exigibility 
clause—Whether Art. 6 app\ies( Qtuzro). 

Whether S. 15, Limitation Act, would apply where 
the instalment rent decree merely provides for in¬ 
stalment without any stipulation that in case of 
default in payment of any of the instalments, the 
entire decree would be executable : (’41) 28 A. I. R. 
1941 Pat. 499, Ref. [P 400 C lj 

Rajkishorc Prasad — for Appellants. 

.V. K. Prasad and R. K. Otiose for NaroUaiu 
Ctiattcrji — lor Respondents. 

Chatterji J. — In this appeal, which is 
by the decree-holders, the question for deter¬ 
mination is whether the execution of an 
instalment rent decree, filed more than three 
years after the date of the decree, is barred 
under Art. G of Sch. 3, Bihar Tenancy Act. 


’he decree under execution was passed on 
ompromise for Rs. 250 on 10th December 193G, 
lie amount being payable in three instalments, 
e., Rs. 100 on 30th December 1937, Rs. 50 on 15th 
larch 1938 and Rs. 100 on 30th December 193S. 
’he decree provided that in case of default 
f payment of the first two instalments, the 
ntire decree would be executable. The judg- 
lent-debtors made no payment at all towards 
ho decree. The decree-holders applied for 
xecution of the decree on 20th December 1941. 
’he judgment-debtors took objection to the 
xecution on the ground that it was barred 
y limitation under Art. 6 of Sch. 3, Bihar 
■enancy Act. The learned Munsif upheld he 
ldgment-debtor’s objection and dismissed the 
xecution case. On appeal, his decision was 
firmed by the learned Subordinate Judge, 
lence this appeal by the decree-holders The 
oint taken by Mr. Rajkishore Prasad °n 
ehalf of the appellants is that an instalment 

ent decree is not covered by the 
f Art. 6 of sch. 3, Bihar Tenancy Act and 
* . -a _mi Ur* rtftwflrnpil nv Art. 182. CI» W/ 
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of Sch. l, Limitation Act. Now, s. 1S4 (l), 
Bihar Tenancy Act, provides : 

“The suits, appeals and applications specified in 
Sch. 3 annexed to this Act shall bo instituted and 
made within the time prescribed in that schedule for 
them respectively; and every such suit or appeal 
instituted, and application made, after the period of 
limitation so prescribed, shall be dismissed, although 
limitation has not been pleaded. 0 

Article 6 of sch. 3, Bihar Tenancy Act, is as 
follows : 


Description of appli- Period of Time from which 
cation. limita- period begins to 

tion. run. 


6. For the execu- Three (1) The date of 
tion of a decree or years the decree or 
order made in a suit order; or 

between landlord and (2) Where there 

tenant to whom the has been an ap- 

provisions of this Act peal, the date of 

are applicable and not the final decree or 

being a decree for a order of the ap- 

9um of money exceed- pellate Court; or 

ing Rs. 500, exclusive (3) Where there 

of any interest which has been a review 

may have accrued of judgment, the 

after decreo upon the date of the deci- 

sum decreed, but in- sion passed on the 

elusive of the costs of review, 

executing such decree; 
except where the 
judgment-debtor has 
by fraud or force 
prevented the execu¬ 
tion of the decree, in 
which case the period 
of limitation shall be 
governed by the pro¬ 
vision of the Indian 
Limitation Act, 1877. _ 

Section 29 ( 2 ), Limitation Act, says: 

'‘Where any special or local law prescribes for any 
smt, appeal or application a period of limitation 
different from the period prescribed therefor by Sch. 
l. tho provisions ol S 3 shall apply, as if each period 
were prescribed therefor in that schedule." 

14 k clear from the aforesaid sections of 
the Bihar Tenancy Act and the Limitation 
Act that an application for the execution of 
a decree for rent, not exceeding rs. 500 made 
in a suit between landlord and tenant to whom 
the provisions of the Bihar Tenancy Act are 
applicable must be governed by Art. G of Sch. 
3, Bihar Tenancy Act. It is true that if 
we l° ok to col. 8 of Art. 6 . it will appear 
that an instalment decree is not provided for 
in this article. But to determine whether an 

go?emeA°\ f0r e f cution of a rent decree is 
®°/ i e ™ ed y. ATt - 6, we shall have to see 
whether it 13 an application’"specified in 

application lK , T ° find out whether the 
application ,s an application specified in Sch. 

3, we must have to look to col. i of Ar t r, 

which gives the description of application.' If 

for ppllcat ' on 13 for the execution of a deoree 
for rent, not exceeding B3 . coo made in a ZTt 
between landlord and tenant to whom thn 
provisions of the Bihar Tenancy A* are 


applicable, it is clearly an application “speci¬ 
fied in Sch. 3.” We cannot read into the article 
any words so as to imply that the article does 
not refer to an instalment decree. It may be 
that the Legislature did not make any pro¬ 
vision for an instalment decree in Art. 0, 
because the Act itself makes no provision for 
passing such decree. Having regard to S. 148 
(g), Bihar Tenancy Act, which, as it stood 
before the amendment in 1033, provided: 

“the Court may, when passing the decree, order 
on the orAl application of the decree-holder the 
execution thereof, unless it is a decree for ejectment 
for arrears/' 

it might be said that the Legislature in en- 
acting Art. 6 of sch. 3 to the Act perhaps 
contemplated a decree capable of immediate 
execution. But we are to consider the article 
as it stands, and it is not within our province 
to remove the lacuna that exists in the article 
by importing into it words which are not 
there. If the article had referred to a decree 
made in accordance with the provisions of 
the Act, it might perhaps be held that an 
instalment decree would not be covered 
by the article. It is not disputed that the 
decree in the present case was made in 
a suit between landlord and tenant to 
whom the provisions of the Bihar Tenancy 
Act are applicable. Clearly, therefore, the 
application for execution comes under Art. 6 
of sch. 3, Bihar Tenancy Act. The point is 
covered by authorities. In 8 p. L. T. 67S 1 it 
was held by Ross and Wort JJ. that a decreo 
for rent obtained by a landlord against his 
tenant does not cease to attract the provisions 
of Sch. 3, Ben. Ten. Act, by reason of the 
fact that by consent of the parties the amount 
of the decree is made payable in instalments. 
It was pointed out that the test of the appli¬ 
cability of sch. 3, Ben. Ten. Act. regarding 
limitation is whether the suit was between 
landlord and tenant to whom the provisions 
of the Act apply. In that case the application 
for execution of an instalment rent decree, 
filed more than three years after the passing 
of the decree but within three years of the 
date of the instalments fixed, was held to be 
barred by limitation. 


' oie. uunaun j. sitting with 

Beachcroft J., held that Art. 6 of sch. 3 
Ben. Ten. Act, applies to an application for 
execution of an instalment rent decree nnd 
limitation for such application runs from the 

J* 8 ® f £. e deo ™ 6 - Undoubtedly, Art. G of 
sch. 3, Bihar Tenanoy Act, would work 
hardship m the case of an instalment r eut 

V?' Pat ^ I 18 : 103 L °- 768 • 

Mahlon ' 73> AchuUnand Sl “ 8 h v. Gayanokand 

2. (*18) 18 I. C, 595 : 17 0. W N rfia 

Mohan Chatterjec v. Mohim Chandta d2* ™ 
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decree, if limitation were to run from the 
date of the decree. But this hardship may be 
got over by applying s. 15, Limitation Act. 
Section 185, Bihar Tenancy Act, runs as fol¬ 
lows : 


“(1) Sections 7, 8 and 9, Limitation Act, 1877, 
shall not apply to the suits and applications men¬ 
tioned in the last foregoing section. 

(2) Subject to the provisions of this chapter, the 
provisions of the Limitation Act, 1877, shall apply 
to all suits, appeals and application mentioned in the 
last foregoing section.'* 

It is clear from this section that the provi¬ 
sions of S. 15, Limitation Act, apply to an 
application for execution covered by Art. 6 of 
Sch. 3, Bihar Tenancy Act. Section 15 (l), 
Limitation Act, is in these words : 

“In computing the period of limitation prescribed 
for any suit or application for the execution of a 
decree, the institution or execution of which has 
been stayed by injunction or order, the time of the 
continuance % of the injunction or order, the day on 
which it was issued or made, and the day on which 
it was withdrawn, shall be excluded ” 


The provisions of this section may well be 
applied to an application for execution of an 
instalment rent decree, because the effect of 
the decree is to prevent execution until the 
instalments fall due, or until the entire decree 
becomes executable by reason of a stipulation 
in the decree that in case of default in pay. 
ment of any instalment or instalments, the 
;entire decree could be executed. I do not, 
however, consider it necessary at the present 
moment to express any opinion as to whether 
S. 15, Limitation Act, will apply where the 
instalment rent decree merely provides for 
instalment without any stipulation that in 
case of default in payment of any of the in- 
,3ta!ments, the entire decree would be execut¬ 
able. In 1941 P. W. N. 183 s Agarwala J. sitting 
alone, applied S. 15, Limitation Act, to an 
application for execution of a rent decree 
passed on compromise which provided that 
the decree should not be executed until the 
decision in a title suit then pending between 
the parties. The rent decree was passed on 
14 th June 1935, but the title suit was not de¬ 
cided until 24th April 1937. The application 
for execution of the rent decree was made on 
21 st June 1938. This application was held to 
be within time. The principle of the above 
decision may equally apply to an instalment 
rent decree. This view has been taken by the 
learned Subordinate Judge in this case, and, 


[ think, he is correct. 

In the present case the decree provided that 
in default of payment of the first two instal¬ 
ments, the decree.holders would be entitled to 
take out execution of the entire decree. The 
second in stalment was payable on 15th March 

3. ( 41) 28 X. I. R. 1941 Pat. 499 : 196 I. C. _6091 ; 
1941 P. W. N. 183, Jagdeo Singh v. Baba Lai Sab. 


1933 ; therefore, when there was default in 
payment of the first two instalments, the) 
decree-holders were at liberty to execute thd 
entire decree on 16th March 1938. There was 
no longer any bar to the execution. But the 
application for execution was not filed until 
20th December 1941, that is to say, more than 
three years after the bar was removed. There¬ 
fore, even excluding the period from the date 
of the decree to 15th March 1938, the applica¬ 
tion is still beyond time. The decision of the 
Court below is right, and the appeal must be 
dismissed, but, in the circumstances, without 
costs. 

Shearer J. — I agree, except that in the 
hypothetical case postulated by my learned 
brother I am somewhat doubtful as to whe¬ 
ther S. 15 (l), Limitation Act, will really ap- 
ply. On this point I should prefer to have 
had the advantage of hearing further argu¬ 
ment before expressing an opinion one way or 
the other. 

r.K. Appeal dismissed. 


A. I. R. (32) 1945 Patna 400 

Manohar Lall and Beevor JJ. 

Deokinandan Prosad — Appellant 

v. 

Aghorenath Banerji and others — 

Respondents. 

Appeal No. 776 ot 1943, Decided on 7th February 
945, from appellate decree of Subordinate Judge, 
Jonghyr, D/- 24th June 1943. 

(a) Transfer of Property Act (1882), S. 8 — 
Mortgage of zamindari share including land on 
vhich residential house stood—Sale in execution 
if mortgage decree — Residential house held 
>assed by sale to auction purchaser. 

The details of the mortgaged property given in 
he mortgage bond were "13 gandas 4 kauries 14 
lauries out of the entire 16 annas partitioned patti 
f 10 annas 15 gandas, pokhta share in Mahal 
iikandarpur Pharichh, pargana Bali ... . J or F? in f 
iroprietary interests including kamat, khudkast 
inds, orchards, etc., and all rights and interests 
ppertaining thereto, which, we the executant, have 
. . The same description was recorded in tbo aaie 
ertificate granted to the purchaser at the sale of the 
iroperty in execution of the mortgage decree. The 
uestion was whether a residential house standing 
in land included in the 13 gandas zemmdar. passed 
o the auction purchaser : 

Held that no words of exception or reservation 
re re to be found in the two documents and that the 
rords were ample in point of language to ^ an 
he interest of the mortgagor in 18 
lari including the land upon which the house was 

Cm so tint his interest in the £■* 

iad passed by the sale certificate in ‘he absence 

rords showing intention tore tain it. I ) * ^ 

rent intention. 
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(b) Transfer oi Property Act (1882), Ss. 67 and 
73—Substituted security—Principle of — Mort¬ 
gage of undivided share. 

Where a person mortgages his undivided share in 
property and subsequently the joint sharers effect a 
partition the security of the mortgagee will attach to 
the share allotted in severalty to his mortgagor. 

(P 403 C 1] 

T. P. Act — 

(’45) Chitaley, S. 73 N. 1 Pt. 3. 

(’36) Mullft, Page 4G1 Pt. (g). 


tiuma 


Baldeva Salta;/, D. L. Nandkeolyar and 
»tand Sinhn — for Appellant. 

D. N. Miller and .4. K. Milter — 

for Respondents. 

Manohar Lall J. — This appeal by the 
plaintiff was referred by me to a Division 
Bench in order to consider the applicability 
of the Full Bench decision of the Allahabad 
High Court to decide the question whether on 
the sale of land the house standing there¬ 
on also passes to the purchaser. The facts are 
these. In village Sikandarpur Ferda, tauzi 
No. 4990, the defondants second party were 
proprietors in possession of 2 annas 10 gan- 
das odd share. Out of this they sold x anna 
17 gandas odd share to the plaintiff for a 
sum of Rs. 30,000 by a registered 6ale-deed 
dated 5th March 1918. The khudkast and 
bakast lands appertaining to this share were 
amicably partitioned between the plaintiff and 
the defendants second party, but as the de¬ 
fendants second party were still causing trou¬ 
ble and disturbing possession of the khudkast 
and bakast lands thus allotted to the plain- 
tiff a share, he instituted a suit on 23rd De- 
cember 1918, for a declaration that he was 
entitled to retain khas possession of the lands 
which he said had been allotted to his share 
on amicable partition, but in case the private 
partition was not established to the satisfac¬ 
tion of the Court then a regular partition 
should be made by the appointment of a com- 
missioner; mesne profits were also claimed 
against the defendants for a certain period. 
On 20th May 1919, during the pendency of the 
suit, the plaintiff applied for attachment be¬ 
forejudgment of the immovable properties 
of the defendants second party, that is to 
say of their 13 gandas odd share. The Court 
granted tho prayer for attachment on 27th 

n" he , par . tition 3uit was fought up to 
the High Court where it was ultimately com¬ 
promised and a final decree in terms of the 
compromise was passed on '26th November 
1927, by which the khudkast and bakast lands 

E" p J rtltl0ned b y raet *s and bounds and a 
decree for mesne profits and coats was also 

passed m favour of the plaintiff. After realis- 
>ng a portion of the decree, the plaintiff filed 

the f a M e Sleof“th°e f 

“ imZ ° f the defendftD * — 


party which stood on plots nos. 1999, 2000 and 
2002 in that jx)rtion of the lands which by 
partition was allotted exclusively to the 13 
gandas share of the defendants second party. 
During this execution proceeding the defen¬ 
dant first party preferred a claim case under 
O. 21 , R. 5S, Civil P. C., alleging that he bad 
purchased that house along with the land upon 
which the house stood in execution of a mort¬ 


gage decree which he had obtained against 
the defendants second party. The plaintiff 
then came to know that the defendants second 
party had actually executed a mortgage bond 
dated 13th May 1919, in favour of the defen¬ 
dant first party. It will be noticed that the 
mortgage bond was executed before the actual 
attachment of the land which was covered by 
the mortgage bond, was ordered by the Court. 
The mortgagee in due course obtained a decree 
and in execution of that decree he purchased 
on 5th May 1934, the 13 gandas share of the 
defendants second party and obtained delivery 
of possession in April 1937. 

The case of the plaintiff that the mortgage 
bond was fictitious and fraudulent has not 
been accepted by the Courts below upon the 
ground that tho plaintiff was made a party 
to the mortgage suit and the mortgage decree 
was passed in his presence. It must therefore 
be assumed that the mortgage decree was a 
valid decree and in execution full title passed 
to the defendant first party to the land cover¬ 
ed by the mortgage bond. The serious ques¬ 
tion which was then agitated between the 
parties was as to whether by the execution 
purchase the defendant first party became tho 
owner only of the land which was exclusively 
allotted to the 13 gandas share or also to the 
house which stood upon a portion of this land. 
The Courts below have concurrently come to 
the conclusion that as the house was attached 
to the land and as there was no reservation 
in the mortgage bond and in the sale certi¬ 
ficate which was granted to the mortgagee 
auction-purchaser, the latter became the full 
owner of the house — they also accepted his 
case that the defendants second party was 
living in that house since the date of the auc¬ 
tion purchase as a tenant of tho defendant 
first party. In appeal Mr. Baldeva Sahay 
strenuously argues that the provision of s. 8, 
T. P. Act, has no application to an involun¬ 
tary sale in execution of a decree. He also 
relies upon the decision of the Allahabad High 

i R ‘ all. 415* where it was 

held that the residential house of a zamindari 
is a separate unit and in no sense a part and 
parcel of the proprietary right owned by him 


l ( 39) 28 A. I. R. 1939 All. 41. 
All. 607 : 182 I. C. 370 (F. B. 
Kacberu Singh. 
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Umrao Singh v. 
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in the mahal so that on the transfer of the 
proprietary interest of the zamindar in exe¬ 
cution of a mortgage decree against him his 
residential house in the abadi site, unless it is 
included in the mortgage itself, cannot pass 
to the transferee. Alisop J. took a contrary 
view. 

In 20 I. A. 71 = 30 Cal. 556“ Lord Lindley 
in delivering the judgment of their Lordships 
made these observations with regard to the 
interpretation of a conveyance and a sale 
certificate. I am reading from page 564 : 

“The conveyances of the plaintiffs* ancestor Syad 
Lutf Ali Kban were made in 1883 and lb94, and 
are set out in the record. The deed of lt>83 contains 
no words of exception or reservation, and is ample 
in point of language to pass all Syad Haidar Reza*s 
interest in the zamindary, including the land on 
which the bazar was situate. His interest in the 
houses on that land and in the profit rents derived 
from them would pass by the deed in the absence 
of words showing an intention to retain them .... 


The share of Safdar Reza was sold under the 
decree of the Court, and the sale certificate of 18th 
December lb94 shows that all his interest in the 
property mortgaged by him was sold to the plain¬ 
tiffs. The description in the certificate is again quite 
sufficient to pass his interest in the bazar in the 
absence of any words showing an intention to ex¬ 
clude it.” 

It should be pointed out that the mortgage 
bond in this case was executed on 25th April 
1876, that is to say, before the passing of the 
Trauster of Property Act. In 54 i. a. 218 3 
their Lordships had to consider the conten¬ 
tion that as the result of a revenue sale of 
land in December 1919 held under Act 11 of 
1859 the ownership of the house passed to the 
auction, purchaser. At p. 222 of the report it 


is stated that : 

"It was not disputed that if the plaintiff's case 
was based upon a conveyance by the late proprietor 
of the land, the bouse would pass with the land to 
the purchaser; but it was argued on behalf of the 
defendant that as the sale in question was under the 
Act 11 of 1*59 it was merely a sale by tbe Collector 
of the Government's interest." 

Their Lordships accepted this contention and 
came to the conclusion that the ownership of 
the building did not pass to the plaintiff by 
reason of the revenue sale. It is thus impor¬ 
tant to consider the terms ol the mortgage 
bond and the sale certificate in tbe piesent 
case. We have had these two documents 
translated. The details of the mortgaged 
property given in the mortgage bond are : 

“13 gandas 4 kauries 14 bauries out of the entire 
16 annas partitioned patti of 10 annus 15 gandas, 
pokhta share in Mahal bikandarpur Phariobb Par- 
igana Bali .... forming proprietary interests in¬ 
cluding Kamat, Khudkasi lands, orchards, eic. and 

2. (*U3) 80 Cal. 656 : 30 1 A. 71 : 8 Sar. 439 (P.C.) 

Aeghar Reza Khan v. Mahomed Mebdi Hossein 

Khan. 

3 (’27) 14 A I.R. 1927 P. C. 135 : 54 Cal. 669 : 54 

I. A. 218 : 102 I. C. 198 (P. C.), Narayan Das v. 

Jatindra Nath. 


all rights and interests appertaining thereto, which 
we. tbe executants have . . . .“ 

The same description is recorded in the sale 
certificate. Upon the interpretation of these 
two documents, it is clear to me that no words 
of exception or reservation are to be found in 
these two documents and that the words are 
ample in point of language to pass all the 
interest of the mortgagor in the 13 gandas 
zemindary including the land upon which tM 
house was situate so that his interest in the 
house on that land has passed by tbe sale 
certificate in the absence of words showing 
intention to retain it. To adopt the words of 
their Lordships in 30 Cal. 556" 

“the share of the Kumars was sold under the decree 
of the Court and the sale certificate of 11th Febru¬ 
ary 1937 shows that all their interest in the pro¬ 
perty mortgaged by them was sold to the mortgagee. 
The description in the certificate is again quite suffi¬ 
cient to pass their interest in the house in tbe ab¬ 
sence of any words showing the intention to exclude 
it.” 

Mr. Baldeva Sabay, as stated above, placed 
very strong reliance upon the Pull Bench 
case of the Allahabad High Court. It is 
enough to state that the facts of that case 
can be well distinguished. In that case the 
abadi upon which the houses in question 
stood was not partitioned and the mortgagor 
Umrao Singh only held an undivided share 
in it, and, therefore, by the auction sale the 
plaintiffs merely acquired an undivided share 
in the abadi and not the full ownership of 
any particular part of the abadi. Bennet J. 
said in his judgment that in these circum¬ 
stances 

“the plaintiffs are not the owners of the sites, but 
merely of undivided shares in the sites. On this 
being pointed out, learned counsel for plaintiffs bad 
considerable difficulty in stating whether bis claim 
was that the plaintiffs ncquirtd the whole of the 
three houses under S. 8 or only undivided shares in 
tbe houses Either claim would lead to considerable 
oonfusion. But it appears quite clear to me that S. 8 
is not intended to apply in this way to tbe case of a 
transfer of an undivided share in land. Tbe section 
refers to 'a transfer of property' and in para .2 states 
'where tbe property island*. We must therefore have 
'a transfer of land' and in 6uch a case there will 
paas 'all things attached to tbe earth', that is to 
tbe land which is transferred. The sites of the 
houses have not been transferred. Therefore the 
houses attached to those sites have not been trans¬ 
ferred. It is only where tbe sites had been transfer¬ 
red to tbe plaintiffs that tbe plaintiffs could claim 
that the houses attached to those sites were also 
transferred under tbe provisions of S. 8." 

In the present case, as 1 have stated, even 
upon the findings of fact of the Courts below 
it has l>een found that the defendants second 
party were separately and exclusively in pos¬ 
session of the land upon which the house 
stood on the date when the sale took place m 
favour of the defendant first party. It is true 
that on the date of tbe mortgage tbe defen¬ 
dants second party were in possession of tne 
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undivided sbaro in the lands appertaining to 
the entire patti of two annas odd but on 
tho date of the sale as a result of a partition 
between the parties, the land on which tbo 
houso stood fell exclusively to the share of 
the mortgagor, and, therefore, tho security of 
the mortgage would now fasten upon that land 
which on partition was allotted to the mort¬ 
gagor so that the salo certificate passed the 
entire interest of the mortgagor in the land 
which was allotted to him, for 13 gandas 
odd share, and in the house which stood on 
the plots which fell into this exclusive share 
of the mortgagor. Mr. Bakieva Sahay relied 
upon the analogy of s. 37 of the Revenue 
Sale Law, but that argument is, in my opi¬ 
nion, inadmissible in view of the decision of 
the Privy Council in 54 I. A. ‘21S, 3 which I 
have already referred to. For these reasons I 
am of opinion that the Courts below have 
taken a correct view. The appeal fails and 
must be dismissed with costs. 

Beeyop J. — I agree. 

Appeal dismissed. 
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Sinha and Pande JJ. 

Bamchandra S/iarma — Petitioner 

v. 

Jadunandan Mahto— Opposite Party. 

Civil Revn. No. 90 of 1944, Decided on 5th April 
1945, from order o l Addl. Election Commissioner, 
Gaya, D/- 20th January 1944. 

Bihar District Board Electoral Rules (1937) 
Rr. 4 ( 2 ) and 30 — That name of candidate is 
registered on electoral roll of more than one 
circle in same district is no ground for rejecting 
his nomination - Decision oi Returning Olficer 
that candidate was qualified for election is final 
and is not without jurisdiction merely because 
it is erroneous. 

The fact that the oamo of ft candidate is registered 

on the electoral roll of more than ono electoral circle 

in tho same district is not a ground on whiob the 

no'nm-il'on of a candidate can be rejected under 

?L,?J t n0C rend f the ^idate ineligible for 

tSlte.nrniTnm’ R 30 ,9 > tbe decision of 

the Hoturnuig Officer that a candidate was qualified 

£ witho°.t ' 8 '"' al . That dcci3i °“ cannot ,aid to 

!Twa 9 wro„? 00 °° ‘ h ° ^ 

liajki shire Prasad and Lai Narain Sinha — 

C. P. Ssnha - for Ophite Party. *" *' elUi ° ner - 

Paade J —This application is against the 
order OI the Additional Election Commissioner 
of Gaya by wh,ch he set aside the elect.on of 
the petitioner ti the District Board, Gaya and 
declared the opposite party as duli elitrf in 
«■= an, ‘ point th “ i 

Li i h !L| ,pp0a,te who was declared 

duly elected was not eligible for election at 


all. In support of this contention Mr. Raj- 
kishoro Prasad referred to 3ub-r. (2) of it. 4, 
Bihar District Board Electoral Rules, 1937. 
That sub.rule provides: 

“ Mo person shall bo entitled to have his name 
registered on the electoral roll of more than ono 
electoral circle in tho same district.” 

It is an admitted fact that the name of tho 
opposite party Jadunandan Mahto was borne 
on the electoral roll of Jahanabad circle as 
well as that of Kurtha circle. Mr. Rajkrishore 
Prasad contended that as the rule definitely 
forbids that the name of a candidate should 
be on the electoral rolls of two different circles 
he was ineligible for election. There is, how- 
ever, nothing in the rules to support the con- 
tention. Tho learned Additional Election 
Commissioner has carefully dealt with this 
question in his judgment ou issue 5 . He 
referred to R. 30 which specifies the grounds 
on which the nomination of a candidate is to 
be rejected. The fact that the name of a candi¬ 
date is borne on the two electoral rolls in the 
same district is not one of the grounds on 
which the nomination of a candidate is to be 
rejected. That being so, it cannot reasonably 
be argued that the opposite party Jadunandan 
Mahto was not a qualified voter and there¬ 
fore not a qualified candidate for election. 
Moreover, it has to be borne in mind that 
sub r. (3) of R. 30 clearly provides that tbe 
decision of tbe Returning Officer shall be dual 
That decision, even it erroneous, cannot be 
said to be without jurisdiction merely on tbe 
ground that the decision was wrong. The 
learned Additional Election Commissioner 
has also referred to certain reported decisions 
in connexion with tho election disputes relat¬ 
ing to Legislative Council. The cases referred 
to by him aro very nearly similar. In those 
cases-too the narno of the candidate was 
borne on two electoral rolls within the same 
constituency. In those cases it was held that 
that did not disqualify a Candidate. Pur these 
reasons, in my opinion, there is no substance 
in this contention. The second point that has 
been urged is that the learned Additional 
Election Commissioner was not justified in 
declaring tho opposite party as duly elected 
without coming to a definite decision as to 
the opposite party having secured majority 
of valid votes. The relevant rule on the point 
13 R. 6, District Board E ection Petitions 
Rules, 1939. That rule provides : 

•“Tho petitioner may, it he so desires in ad 

Je urned"JSS"? • q " e3 ‘ ,on tbo of \ 

l orlt ,', ’ * decl * r ««»> ho him- 

L V ^ candidate has boon duly elected- 

« other oi tffwt 1 ' 0 " SM ' ° l,ly 60 cU "L ° n o 

or oiber of the following grounds namoly, 

f Jt P° ,i . tio . ner or such other candidate in 

tact received a majority of valid votes; or 
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(b) that, but for the votes obtained for the return¬ 
ed candidate by corrupt practices, the petitioner or 
such other candidate would have obtained a majo¬ 
rity of valid votes; or.” 

This case clearly does not fall under cl. (a) • 
for in fact the opposite party did not receive 
majority of the valid votes. Therefore cl. (b) 
governs the case. The learned Additional 
Election Commissioner who heard the evi¬ 
dence after carefully considering all the cir¬ 
cumstances came to the conclusion that but 
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Fazl Ali C. J. and Sinha J. 
Haragopal Nandij Chowdhry and 
' another — Appellants 

v. 

Deoniti Prasad Singh and others — 

Respondents. 

Appeal No. 5 of 1945, Decided on 23rd February 
1945, from original order of Sub-Judge, Second 
Court, Gaya, D/- 15th December 1944. 


for the corrupt practices by the petitioner the 
opposite party would have obtained majority 
of the valid votes. Mr. Rajkishore Prasad 
contends that the Election Commissioner has 
not specifically stated in his order the grounds 
on which his opinion is based. According to 
my reading of the order he has given his rea¬ 
sons and pointed out the circumstances in 
consideration of which he came to that con. 
elusion. It was not possible for any tribunal 
to arrive at a definite conclusion in the way 
of counting votes. The decision on the point 
could only be arrived at on a general consi¬ 
deration of all the circumstances. The learned 
Election Commissioner has pointed out in his 
judgment that no female voter of Koeri, Goala 
o t other castes who do not observe purdah 
came forward to vote. Ho attributed this to 
violence that took place which, according to 
him, was at the instance of the petitioner. He 
has given other reasons in support of his con¬ 
clusion and it is not necessary to refer to 
them in detail. I can see no ground to justify 
any interference with the finding of the Elec¬ 
tion Commissioner on the point. 

The third point that has been urged is re- 
garding costs. It appears that the Election 
Commissioner has awarded rs. 2500 costs to 
the opposite party. His reasons are set out in 
the last paragraph of his order which need 
not be repeated here. The election petition 
was filed on 29th August 1939. The case 
actually came up for hearing on 15th June 
1943 . The hearing occupied about three months. 
More than 288 witnesses were examined on 
behalf of the petitioner, while the opposite 
party examined about 40 witnesses. At the 
instance of the petitioner there were several 
applications to the High Court against inter¬ 
locutory orders. In view of all these circum- 
stances I am not prepared to say that the 
cost awarded by the lower Court was exces¬ 
sive. In the result the application is dismissed 
with costs. Hearing fee two gold mohurs. 

Sinha J. — I agree. 

(j n. Application dismissed. 


* * (a) Civil P. C. (1908), O. 40, R. 1 and 
S. 51 (d)—Simple mortgage — Suit or execution 
on such mortgage—Receiver can be appointed 
in exceptional circumstances. 

In a suit on a simple mortgage for sale the Court 
has jurisdiction to appoint a receiver to take posses¬ 
sion of the mortgaged property and to realise the 
rents, issues and protits of the property. But a recei¬ 
ver cannot be claimed by the mortgagee in a suit 
on a simple mortgage as a matter of right and as a 
matter of course. Ordinarily, a Court of justice 
should be disinclined to take the mortgaged pro¬ 
perty out of the possession of the mortgagor who is 
entitled to continue in possession of the same until 
ownership has passed out of his hands by a sale 
held in execution of the final decree in the action. 
A receiver in such a suit, or in execution proceed¬ 
ings resulting from a decree in such a suit, can only 
be appointed in exceptional circumstances when a 
special case is made out for putting the property in 
charge of an officer of the Court. It is not practic¬ 
able to lay down any hard and fast rule governing 
the circumstances in which a receiver in such a suit 
can be appointed ; but by way of illustration it may 
be said that where the Court is satisfied that the 
value of the security has diminished by act of the 
mortgagor or otherwise, or where the mortgage 
security is apparently insufficient to liquidate the 
entire dues of the mortgagee on the foot of the bond 
in suit, the Court would be inclined to appoint a re¬ 
ceiver so as to place the rents, issues and profits of 
the properties in the hands of the Court to bo 
dealt with in accordance with justice and equity of 
that particular case : (’33) 20 A. I. R. 1933 Mad. 
570 IF. B.) and (*35) 22 A. I. R. 1935 Lah. 17, Rel. 
on ; (*39) 26 A. I. R. 1939 Bom. 54, Foil.] (’32) 19 
A. I. R. 1932 Pat. 360 and (’36) 23 A.I.R. 1936 All. 
495, Not foil.] Case law discussed . [P 411 C 2) 

[Appointment held justified.] 


(b) Civil P. C. (1908), O. 40, R. 1—If injustice 
be caused to any party, receiver will not be ap¬ 
pointed —Object of appointment is not to pena¬ 
lise but to preserve property and usufruct for 
benefit of party entitled to it. 

In discussing the question whether a receiver 
should or should not be appointed, tho first and 
foremost consideration before the Court is whether 
it is “just and convenient” that the property 
should be taken charge of by an officer of the 
Court. If by appointing a receiver the Court will bo 
doing some injustice to any of the parties to the 
litigation the Court will not appoint a receiver. Tho 
order of appointment is not meant to penalise any 
party to the litigation. The real intention of the 
Court in making such an appointment is preserve 
the properties and the usufruct thereof for the bene- 
fit of such of the parties to the htigation as m 7 
ultimately be held entitled to tho same. [P 412 D 
S. N. Bose and S. Mustafi — tor Appellant. 

P It. Das. O. P. Das. K. N. Ball, P. Mtsra, 
ilehdi Imam and Prem Ball - 
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Judgment —This is an appeal from the 
order of the learned Subordinate Jud^e of 
Gaya, directing that u receiver be appointed 
iD respect of the projierties, popularly known 
as the Jamtara Raj, in possession of the ap¬ 
pellants as usufructuary mortgagees. The 
facts leading up to this appeal are a little 
complicated; but, in so far as they are neces¬ 
sary for the determination of this appeal, 
they may shortly be stated as follows: The 
owner of the properties in question (to be 
hereinafter described as the mortgagor) exe¬ 
cuted two mortgage bonds in favour of Babu 
Rajniti Singh and others (who will be des. 
cribed in this judgment as the decree-holders), 
one on 2nd February 1913, for two lacs of 
rupees, and the other on Gth May 1917, 
for Rs. 2,80,500, mortgaging several talukas, 
practically the whole of the raj, extending 
over an area of about 200 square miles, 
situated mostly in the district of the Santal 


Parganas and partly in the district of Gaya, 
The mortgagor also executed three other 
simple mortgage bonds in favour of different 
persons. It is not necessary to go into the 
details of those transactions, except to state 
that one of the transactions led to a suit for 
sale. A decree was obtained by the raort- 
gageo, and the properties sold. At the judicial 
sale, one Udit Narayan Singh became a pur¬ 
chaser of the properties on 17th May 1940. 

The appellants came to acquire their in¬ 
terests in the mortgagor's properties in the 
following manner; On 19th December 1926 , 
the mortgagor executed a usufructuary mort. 
gage-bond in favour of the appellants’ father, 
securing an advance of Rs. 40.000 and agree-’ 
ing to make over possession and management 
of the properties for li years to the mort¬ 
gagee. The only interest which the mortgagor 
reserved for himself was the right to receive 
a monthly allowance of Rs. 1000 but, however, 
the mortgagee was not given possession of the’ 
properties, with the result that a criminal 
litigation followed in the shape of a cheating 
case against the mortgagor. It ultimately 
ended by the parties cntoring into an ekrar- 
nama on 13th September 1927, whereby the 
mortgagee agreed to advance the further 
sums of 0) rs 15,000 for the payment of the 
dues of one Kedar Marwari, and ( 2 ) rs 3 s ooo 
to liquidate the debts due to the firm of Than- 
mal Chunmlal from the mortgagor. It is said 

rnai’ 011 the further Plants being 

made by the mortgagee, the mortgagor per¬ 
sisted m refusing to deliver possession of the 
properties to the mortgagee in pursuance of 
theekrarnama. This led to another cheating 

gWor^TIK 15 ® 1116 conviction of the mort 
gagor. Ultimately, a title suit, being Title 

Sait no, 6 of 1928, was instituted by the mort¬ 


gagee in order to enforce the terms of the 
mortgage bond and the ekrarnama aforesaid. 
This suit was eventually compromised on 6th 
January 1931, the terms of settlement l*ing 
that the mortgage bond of 1920 and the ekrar¬ 
nama of 1927* already referred to, were con- 
firmed by the mortgagor, and the mortgagee 
agreed to make further advance in order to 
defray the costs of survey and settlement pro¬ 
ceeding, which was then in progress. It was 
as a result of these several transactions be¬ 
tween the mortgagor and the mortgagee that 
the latter came in possession of the properties 
It is also said that the mortgagee, the pre- 
decessor-in-infcerest of the appellants, advan¬ 
ced about one lac of rupees to meet the costs 
of the settlement proceeding. It is thus al¬ 
leged that the appellants' predecessor-in - 
interest advanced in all, in round figures, 
about two lacs of rupees, besides paying the 
monthly allowance of Rs. 1000 to the mort. 
gagor until the year 1941, aggregating to 
about a lac and fifty thousand rupees. 

It now remains to state the events which 


happened in respect of the mortgages afore¬ 
said of the years 1913 and 1917 in favour of 
the decree-holders. On 24th March 1931, the 
mortgagees under those two bonds instituted 
a suit in the Court of the Settlement Officer 
under the provisions of Regn. 3 of 1872 to en¬ 
force those mortgages, and, by an ex parte 
order, got tho suit transferred to the Court of 
the District Judge of Gaya, who, in his turn 
transferred it to the Court of the Subordinate 
Judge at Gaya for disposal. On 25th July 
1931, the plaintiffs in the mortgage suit made 
an application for tho appointment of a re. 
ceiver of the mortgaged properties, chiefly on 
the grounds that the mortgage security was 
insufficient to pay off all the dues on the two 
mortgage bonds in suit, that the interest on 
the two mortgage bonds was in arrears, and 
that defendant 19, the predecessor.in-interest 
of tho appellants, had been committing waste 
by cutting trees, etc. On 17th September 1931 , 
defendant 19, that is to say, the usufructuary 
mortgagee, who had obtained possession of 
the properties as aforesaid by virtue of the 
compromise dated 6th January 1031, op. 
posed the appointment of a receiver, and 
challenged the jurisdiction of tho Court to 
entertain the sait. On 5th October 1931 , the 
Court made an order, appointing a receiver 
of the properties. Against that order of the 
Court below, defendant 19 came up in 
appeal to this Court* The appeal was allowed 
by this Court. The decision of this Court is 
reported in 13 p, l. t, 525. 1 This decision of a 
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Division Bench of this Court (of which one of 
us was a member) has been very strongly 
relied upon by the appellants in the present 
appeal, and we shall have to say something 
about it in the course of this judgment. 

On leth November 1932, the Subordinate 
Judge of Gaya decided the question of juris- 
diction in favour of the plaintiffs. Against 
that decision defendant 19 aforesaid moved 
this Court in revision, and obtained a rule 
and an order of stay of the suit itself, pend- 
ing the hearing of the application in this 
Court. The revisional application was decided 
against the petitioners in this Court by its 
judgment dated 9th February 1934, which 
is reported in 15 P. L. T. 237 : 13 Pat. 486. 2 
The appellants then made an application for 
leave to appeal to His Majesty in Council 
from the decision of this Court, holding that 
the Court of the Subordinate Judge at Gaya 
had jurisdiction to entertain the suit. That 
application being dismissed, the appellants 
obtained special leave from their Lordships 
of the Judicial Committee, and the appeal 
was heard by their Lordships and decided on 
4 th way 1936. Their Lordships affirmed the 
decision of this Court, and dismissed the ap¬ 
peal with costs. 

It will thus appear that it took about five 
years to have the question of jurisdiction con¬ 
clusively determined. In the Court below as 
also in this Court it has been said on behalf 
of the decree holders that the appellants suc¬ 
ceeded in delaying the decision of the suit 
itself by raising the question of jurisdiction 
and by reiterating their objections on this 
question from Court to Court. It was not 
until 80th June 1937, that the suit was ulti¬ 
mately heard and decided. The trial Court 
passed a decree for nine lacs odd. The ap- 
pellants brought an appeal to this Court 
from the decision of the learned Subordinate 
Judge at Gaya, decreeing the suit as aforesaid. 
It was First Appeal No. 45 of 1938. Meanwhile, 
the Bihar Money-lenders Act having come 
into force, the mortgaged properties had to be 
valued, and the valuation was fixed by the 
executing Court at nine lacs of rupees by 
its order dated 5th September 1939. Against 
this order of the Court, fixing the value 
of the properties, Wise. Appeal No. 260 of 
1939 was preferred in this Court. During the 
jiendency of the two appeals aforesaid in this 
Court, the properties were put up to sale and 
purchased on 8th January 1940, by the de- 
cree-holders themselves for the amount fixed 
by the Court as their value. The appellants 
as also the mortgagor made an application 


(•34) 21 A. I. R. 1934 Pat. 292 : pat - 48 ®; 

.4 I. C. 18 : 15 P. L. T. 237, Nrisingha Charan 
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under o. 21, R. 90, Civil P. C., for setting aside 
the sale on the usual grounds, one of which 
was that the properties had been sold for a 
grossly inadequate price. During that pro¬ 
ceeding, the properties were valued by the 
Court at eleven lacs and odd thousand rupees, 
and the sale was ultimately set aside on 30 th 
January 1941. During the pendency of the 
appeal in the High Court, the mortgagor as 
well as the decree-holders made an applica- 
tion for the appointment of a receiver of the 
mortgaged properties. These applications were 
strongly opposed by the appellants, and after 
hearing the parties, this Court dismissed both 
the applications on 16th August 1940. 


The first appeal (45 of 1938) against the 
preliminary decree for sale was partly allowed 
by reducing the amount of the claim and a 
decree for about eight lacs and fifty thousand 
rupees was passed, with future interest at six 
per cent, per annum. The preliminary decree 
for sale passed by the High Court on 12 th 
November 1941, was made final by the order 
of the Subordinate Judge at Gaya, dated 
24th July 1943. The amount as shown in the 
final decree due to the decree-holders on the 


mortgages aforesaid comes to about Rupees 
9,44,000. From the preliminary decree passed 
by this Court on appeal, the appellants have 
made an application for leave to appeal to 
His Majesty in Council. This application was 
made in 1942, but has not yet been heard. It 
may also be stated that the mortgagor has 
instituted a suit in forma pauperis for accounts 
and for possession of the mortgaged pro- 
perties on the allegation that the mortgagees 
(the appellants before us) have paid them¬ 
selves out by appropriating the usufruct of 
the properties, and that the mortgagor, on ac¬ 
count being taken between the parties, would 
be entitled to a substantial sum of money 
from the mortgagees in possession. Meanwhile 
the decree-holders made their application for 
execution of the decree in these terms : 

"It is prayed that notice under O. 21, R. 22, Civil 
I\ C., may be issued against the judgment-debtors 
as well as on defendants 80 and 31 and the valua¬ 
tion of the mortgaged properties may be fixed and 
sale proclamation may be issued and the decretal 
amount with interest and costs may be realized by 
sale of the said properties (which are described 
below) according to the terms of the decree and 
meanwhile as the completion of the sale will take a 
long time and the mortgage suit is P end ‘ ng , i “? . 
1931 and the decree-holders have already lost 
very large amount of money as stated below and as 
it is highly just and convenient and expedient in 
the interest of justice of the case that at least th 
interest on tho decretal amount which itsel 
amounts to more than Rs. 52 000 perannambe 
realised from the income of the properUee wh 
according to the principal judgment-debtors «“ 

SSAhi Ea. 64,000 per >b. 

pray that pending the completion of the sale oi i 

properties as prayed for above a receiver may be ap- 
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pointed for tbe said mortgaged properties till the 
sale is confirmed on tbe following amongst other ad¬ 
ditional grounds as well as on other grounds stated 
in petition which is being filed separately/’ 

The grounds 6et out for the appointment of a 
receiver may be summarised as follows : The 
mortgage suit filed in 1931 was delayed for 
seven years on account of the several infructu- 
ous proceedings aforesaid taken by the appel¬ 
lants, with tho result that the decree-holders 
have sustained a loss of several lacs of rupees 
on account of the rule of damdupat beiDg ap¬ 
plicable to the case. The final disposal of the 
suit may yet take considerable time, os the 
application for leave to appeal to His Majesty 
in Council has not yet been disposed of. Defen¬ 
dant 19 now represented by the appellants, 
having no "abiding interest in the mortgaged 
properties,” would take all steps within their 
power to delay the finality of litigation in 
execution proceedings, and, by that time, the 
decree-holders’ dues would amount to more 
than fifteen lacs of rupees, and, in the mean- 
time, defendant 19 and the appellants have 
been committing various acts of waste and 
mismanagement in respect of the mortgaged 
properties, thus seriously affecting the value 
thereof. In support of these allegations, it is 
further stated that homestead lands are beiDg 
settled in the town of Jamtara as also in the 
suburbs with tenants at low rents and high 
premiums, without mentioning tho amount of 
premiums realised from the tenants in the 
deeds of settlement. The appellants aro also 
said to have settled proprietors’ private lands, 
which aro especially valuable, on nominal 
rents after receiving substantial premiums. 
They are said further to have cut down and 
sold thousands of valuable trees for their 
timber from the extensive jungles in the 
estate. They are also said to have allowed the 
public demands in respect of the mortgaged 
properties to remain in arrears. It was also 
alleged in the application for the appointment 
of a receiver that defendant 19 and the appel- 
lants had realised more than eight lacs of 
rupees from the properties in their possession, 
thus entirely satisfying their dues under their 
mortgage bond. It was also said that, as a 
matter of fact, the appellants had been over, 
paid, and that it was in their interest to delay 
the sale of the properties as long as they could 
do it by raising all kinds of objections in the 
execution proceedings. It was thus suggested 
that the appellants, though originally usufruc- 
tuary mortgagees, are no longer entitled to 
continue in possession of the mortgaged pro- 
perties On these allegations the decree.holders 
invited the executing Court to appoint a re. 
oeivor to take charge of the properties and the 
cents and profits thereof until they are sold, 
and the sale finally confirmed by the Court. 


After hearing the parties, the Court below 
ordered the appointment of a receiver in the 
following terms : 

"The Receiver appointed in this case should take 
charge of the properties and would pay only a rea¬ 
sonable amount to bo fixed hereafter tor mainten¬ 
ance of the mortgagors and will keep in deposit rest 
of tbe income after defraying ebargesof the manage¬ 
ment of tbe estate. If in tbe redemption suit that is 
pending before the Jamtara Court anything is found 
due to judgment-debtor 19 which appears to be very 
unlikely tbe same will be paid up out of the income 
of the estate that will be in deposit wi'h tbe receiver 
of the period before the sale and tbe rest of the 
amount that will remain with tbe receiver to bo 
disbursed after the sale according to law." 

Hence this appeal by the successors to the 
estate of defendant 19. 

Mr. S. N. Bose, who has argued this appeal 
on bohalf of the appellants with great force 
and ability, has raised the following conten¬ 
tions against tbe appointment of a receiver : 
(l) There being no legal impediment to the 
sale of the mortgaged properties, there is no 
right in tho decree-holders to have a receiver 
of those properties appointed by way of equit¬ 
able execution; ( 2 ) no receiver can be appoint¬ 
ed so as to oust the appellants from possession 
of the properties given to them by way of a 
usufructuary mortgage; (3) the decree-holders, 
having only a right to get the properties sold 
iu execution of their simple mortgages, are 
not entitled to possession of the properties and 
to the usufruct thereof until after the sale of 
the properties. Hence, no receiver can be ap¬ 
pointed at their instance, especially as the 
appointment of the receiver will not be of any 
benefit to them; and (4) that the allegations 
as regards waste by settlement of homestead 
and kainat lands as also by sale of timber in 
the jungles have not been substantiated, and 
that the delay in the final disposal of the suit 
was not due to any wilful acts of tho appel¬ 
lants. 

The first three contentions really resolve 
into this: whether a receiver can bo appointed 
in a suit on a simple mortgage or in execution 
proceedings taken to enforce the decree for 
sale. In this connexion great reliance was 
placed by counsel for tho appellants on tho 
cases in 13 P. L. T. 525, 1 23 P. L. T. 191, 8 59 Cal. 
205, 4 35 C. W. N. 1141, 6 42 C. W. N. 266,® 53 ALL. 

3. (’42) 29 A. I. R. 1942 Pat. 455 : 201 I. C. 860 : 
23 P.L.T. 191. Bank of Bihar Ltd. v. Hari Kishun 
Prasad. 

4 r n 32 o 19 n I R ‘ 1933 Cal ‘ 189 : 69 CaI - 205 : 137 
I. O. 98, Homendranath Ray v. Prokashobandra 
Ghoso. 

5. (’32) 19 A. I. R. 1932 Cal. 194 : 137 I. C. 127 • 

35 C.W.N. 1141, Kshitiah Chandra v. Jannki Nath 
iioy. 

6 « (, ™ ) v ! 5 5 A L R 1938 Cftl - 83 :176 I.c. 908 : 42 
O. W. N. 266, Kameabwftr Singh of Darbh&nga v 
Anath Nath Boee. 
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949' and A.I.R. 1939 Rang. 321. s On the other 
hand, Mr. P. R. Das appearing on behalf of 
the decree-holders-respondents has contended 
that it is not an inflexible rule of law that, 
unless there is a legal impediment to the sale 
of the mortgaged properties, no receiver could 
be appointed at the instance of the mort¬ 
gagee-decree-holder; that in India there is 
nothing like equitable execution, and the 
amended Civil Procedure Code of 1903 has 
incorporated what may have been equitable 
execution in England in the Code itself in 
S. 51 read with O. 40, Civil P. C., and, there¬ 
fore, it is permissible in an appropriate case 
to appoint a receiver even in a suit on a 
simple mortgage or in the execution pro¬ 
ceedings after a decree for sale has been passed 
on a simple mortgage. Mr. Das also con¬ 
tended that, though ordinarily a receiver may 
not be appointed in an action on a simple 
mortgage, or in an execution proceeding taken 
to enforce a mortgage decree for sale, if a 
special case is made out, a receiver may be 
appointed. He has further contended that in 
the special circumstances of this case, where 
the mortgagee decree-holder has been kept 
out of his money for more than 30 years (in 
the case of the first bond) and when, at the 
instance of the appellants, his mortgage suit 
was held up for about 7 years, thus causing 
him a loss of interest amounting to about 
four lacs of rupees, it is “just and convenient” 
that a receiver should be appointed. He also 
strongly relied on the circumstance that prima 
facie the appellants have been more than 
paid out in respect of their dues against the 
estate of the mortgagor on the basis of their 
usufructuary mortgage bond and the further 
advances made by them by virtue of the 
agreement between the appellants and the 
mortgagor. Mr. Das strongly relied upon the 
cases in 47 Cal. 418, 9 57 Cal. 964, 10 56 Mad. 
915," I. L. R. (1939) Bom. 82, 1! 16 Lah. 366, ls 
(1686) 17 Q. B. D. 743 u and A. I. R. 1926 Cal. 


7. ('36) 23 A.I.R. 1936 All. 495 : 58 All. 949 : 163 
I. C. 481 (F.B.), Ram Swarup v. Anandi Lai. 

8. (’39) 26 A. I. R. 1939 Rang. 321 : 1939 R. L. R. 
403 : 183 I. C. 728 (F. B.), Ma Hnin Yeik v. 

K. A. B. K. Chettyar Firm. 

9. ('20) 7 A. I. R. 1920 Cal. 545 : 47 Cal 418 : 56 
I. C. 839, Rameshwar Singh v. Chuni Lai Shaha. 

10. ('30) 17 A. I. R. 1930 Cal. 502 : 57 Cal. 964 : 
128 I. C. 97 : 34 C. W. N. 238, Promothanath 
Malia v. H. V. Low & Co. 

11. (’33) 20 A. I. R. 1933 Mad. 570 : 56 Mad. 915 : 
145 I. C. 449 (F.B.), Paramsivan Pillai v. Rama- 
sami Chettiar. 

12. (’39) 26 A. I. R. 1939 Bom. 54 : I. L. R. (1939) 

Bom. 82 : 179 I. C. 821, Damodar Moreshwar y. 
Radhabai Damodar. r w 

13. (*35) 22 A. I. R. 1935 Lab. 17 : 16 Lab. 356 : 
157 I. C. 474, Gobind Singb v. Panjab National 

14* °1886) 17 Q. B. D. 743 : 55 L. J. Q. B. 522 : 55 

L. T. 369 : 34 W. R. 693, In re Pope. 


1006. 15 Reference was also made to Coote on 
Mortgages, 9th Edn., vol. 2, p. 823. 

The strongest case in support of Mr. Bose’s 
contention is the decision of a Bench of this 
Court, to which one of us was a party, re- 
ported in 13 P. L. T. 525. 1 As already indi¬ 
cated, this is a decision between the same 
parties, though it does not have the effect of 
res judicata, having been given in this very 
suit at an early stage of the proceedings. Sir 
Courtney-Terrell C. J., held in that case that 
the mortgagee of a simple mortgage merely 
has the right to sue upon the personal cove¬ 
nant, or to bring the property to sale but he 
cannot satisfy his claim out of the rents and 
profits of the mortgaged property. He is in a 
position different from that of an English 
legal mortgagee who has a contractual right 
to the possession of the mortgaged property, 
as well as from an equitable mortgagee who 
is entitled by contract to be put into the posi¬ 
tion of a legal mortgagee with the privileges 
appertaining to that position. The Courts 
may appoint a receiver on the application of 
a legal or equitable mortgagee by reason of 
his right to possession. But no receiver can 
be appointed on the application of a simple 
mortgagee as he has no right to immediate 
possession of the property. These observations 
were not expressly assented to by one of us 
who agreed simply with the conclusion that 
the circumstances of the case, as disclosed till 
then, did not justify the appointment of a 
receiver. The following observations made in 
that case would show how their Lordships 


vere viewing the situation then: 

‘The suit was instituted in March 1931 and being 
low over a year old must be ripe for hearing. It 
eem s likely therefore that the suit will be decided 
before long and in these circumstances there does 
lot appear to me any particular necessity for alter- 
ng the status quo.” 

ks regards the judgment of the late Chief 
fustice, the following observations have been 
nade by Ramesam J., in the Full Bench case 
n 56 Mad. 915 11 at p. 92S: 

'In the first place the passages in Coote on Mort¬ 
gages, where the position of an equitable mortgagee 
s discussed, show that, unless there is an express 
©Tenant for getting possession under certain cir- 
umstances, the equitable mortgagee is not entitled 
o possession, and it would not be correct to say 
hat the English decisions allowing a receiver to be 
ippointed in the case of an equitable mortgagee 
lepended on his right to possession. On the other 
land the observations in (1886) 17 Q. B- D. 743 
ihow that the appointment of a receiver in the ca~e 
,f an equitable mortgagee was based on just the 
ippoeite ground. It is because an equitable mort- 
TKcree is not entitled to possession it was said that a 
eceiver should be appointed, and it was refused m 
he case of a legal mortgage. Caterer may be he 
>osition of an equitable mortgagee under Eogli-Q 
aw, an equitable mortgagee under Indian law is 

15.7'26) 13" A. I. R. 1926 Cal. 1006 : 95 I. C. 632, 
Manindra Chandra v. Snniti Bala Debi. 
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merely ft creature of the Transfer of Property Act. 
Under the Transfer of Property Act an equitable 
mortgagee has no right to possession. His only right 
is to obtain a decree for sale. I am not aware of 
any decision where it has been held that an equit¬ 
able mortgagee is entitled to ask and demand pos¬ 
session of the mortgaged property. I am therefore 
unable to concur with the statement of Terrell C. J., 
‘The same difference therefore between a simple 
mortgagee under Indian Jaw and a legal mortgagee 
under English law exists between a simple mortga¬ 
gee and an equitable mortgagee. 1 

Far from there being such a difference, at least 
in the matter of obtaining possession, a simple 
mortgagee and an equitable mortgagee seem tostand 
on the same footing. In both, the mortgagee is not 
entitled to possession and it is on the consideration 
that a mortgagor who continues to enjoy the pro¬ 
perty without paying down the interest from out of 
the profits of the property may be said to be from 
an equitable point of view committing a breach of 
his undertaking, and where there are other circums¬ 
tances such as the property being insufficient, that 
Courts have to proceed to appoint receivers in the 
case of equitable mortgages. The Madras and Cal¬ 
cutta cases appointing receivers in the case of equit¬ 
able mortgages cannot be distinguished on the 
ground suggested by Terrell C. J. The other learned 
Judge, Fazl A)i J., agrees with the conclusion and 
has based his reasons on the ground that the case 
before him was not a fit one for the appointment of 
a receiver.” 


In the Pull Bench case decided by the 
Madras High Court, their Lordships have 
clearly laid it down that the Court has juris, 
diction to order the appointment of a receiver 
in the suit of a simple mortgagee. The other 
Division Bench ruling of this Court relied 
upon by the learned counsel for the appellants 
is the case in 23 P. l. t. 191. 3 That case is not 
an authority for the proposition that in no 
circumstances can a receiver be appointed in 
the suit of a simple mortgagee. Their Lord¬ 
ships have pointed out in that case that relief 
by having a receiver appointed is not a 
matter of course, and can only be given 
where it appears to be just and convenient to 
do so; by way of illustration their Lordships 
further point out that a proper case must be 
made out for the exercise of the Court’s dis¬ 
cretion to appoint a receiver by way of exo 
cution, for example, by showing the existence 
ot an impediment which prevents the decree, 
holder from obtaining satisfaction by an 
ordinary execution sale. But their Lordships 
do not lay it down that the existence of a 
legal impediment" is a condition precedent 
to the appointment of a receiver in a mort. 
E ac , «n. The next case relied upon on 

Sll 194 6 In S P f Uanfa i8 S at iQ A.LR. 1932 
'n 9 i .f i, hat case a ^vision Bench of 

h "w£ fk Hiel1 00111:1 obsef ved as follows- 

in l ^ e A PP°intmeiit is regarded as mado 

is whether t°h« » eXO °“ lion what lh *'Court has tom 
nether the appointment appears to the Cnnrt 

R fofS SIrt* ™ lhin *he ^ningS 0 4? 

I of the Code. It is obvious that when 

■sms 


perty to be sold, in order to see whether it would be 
just and convenient to make the appointment, one 
must consider what impediment there is or may be 
for the sale to be held.” 

Though their Lordships have made a refer¬ 
ence to any “impediment" to the sale ordered 
by a decree ou a simple mortgage, they also 
make these significant remarks : 

“It is also true that in actions for foreclosure or 
for sale if there is reason to suspect that the security 
is or would become insufficient or if the interest is 
in arrear the Court may appoint a receiver to safe¬ 
guard tho interest of the mortgagee. It is also correct 
to say that the right that the mortgagee has in this 
respect is not affected by the mere fact that a decree 
for sale has been passed.” 

Hence, this case is not an authority for the 
proposition that a receiver may not be ap¬ 
pointed in a suit on a simple mortgage bond. 
The case in 42 C. W. N. 2GG C is a decision of a 
Single Judge of the Calcutta High 'Court, 
sitting on the Original Side. In this case 
Panckridge J. made the following observations; 

“The general position appears to be that the 
Court will not appoint a receiver in execution unless 
the circumstances are such as to make the sale of 
the properties a matter of serious difficulty. Once a 
receiver in execution is appointed, the mortgagee 
will as a rule have little inducement to bring the 
properties to sale and will tend to let matters drag 
on indefinitely. If the properties are producing a 
good income, it is probable that the mortgagee will 
have a more profitable investment than he will be 
able to obtain from tho sale proceeds if the pro¬ 
perties are brought to sale. This does not, however, 
mean that if there are substantial difficulties in 
the way of the sale the Court will not help the 
mortgagee by appointing a receiver. The Court, 
in considering this question, should also, in my 
opinion, take into consideration the diligence of the 
mortgagee.” 


ouis case reierence is made to the decision 
of a Division Bench of tho same High Court 
given by Rankin C. J. The position is thus 
summarised by Panckridge J.: > 

“The leading case is thal of 57 Cal. 9G4 = 34 
C.W.N. 238.10 That suit was a money suit in which 
the plainnas had obtained a decree. In execution 
Dort-Williams J. nppointed a receiver of mofussil 
immovable properties with power to sell. Although 
tbo appeal against his order was dismissed, tho ob- 
servations »of Rankin C. J. make it clear that 
although the Court has jurisdiction to make an 
order of the nature of the one whioh was tho subject- 
matter of the appeal, tho ordinary mode of exocu- 
tion is by attachment and salo. Tho considerations 
whioh weighed with tho Court in that case appear 
to me to havo even greater force in a mortgage suit 
where tbo Court has specifically in terms decreed 

, pr ? pcrty 8h ° uld 1)0 brought to salo in the 
ovont of failure to redeem.” 


The case in 57 cal. %4 10 referred to above, 
decided by Rankin C. J. and Gkose J., was 
strongly relied upon on behalf of the dooree- 
holders-respondents. Their Lordships have 
noticed m that decision that in India the 
distinction between legal and equitable interests 
is not observed in the full sense in which it is 
part of the law in England, and that since 
1908, at all ovonts, provision has been made 
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by the Code for the appointment of a receiver 
as a form of execution (S. 51). In the course 
of his judgment the learned Chief Justice 
made the following observations : 

"In England, the appointment of a receiver is 
often regarded as a form of equitable execution; but 
in (1889) 43 Ch. D. 131,*6 the Court of appeal 
pointed out that the expression tends to error. What 
a creditor gets by the appointment of a receiver is 
not execution, but a substitute for execution; a form 
of equitable relief which is granted on the ground 
that there is no effective remedy by execution at 
law. Accordingly, there is authority for the proposi¬ 
tion that a person seeking “equitable execution** 
must show that he was met by difficulties arising 
from the nature of the property, which prevented his 
obtaining relief at law. In India the distinction 
between legal and equitable interests is not observed 
in the full sense in which it is part of the law in 
England. Since 1908, at all events, provision has 
been made by the Code for the appointment of a 
receiver as a form of execution (S. 51). It is not con¬ 
tended for the respondents in this appeal that the 
appointment of a receiver is a matter of right or 
that a proper case is not required to justify the 
exercise of the Court’s discretion to appoint a receiver 
by way of execution.** 


The later decision of the Calcutta High 
Court in 59 cal. 205 4 was relied upon on behalf 
of the appellants. In that case the history of 
the legislation relating to the appointment of 
a Receiver in India has been reviewed. Their 
Lordships have observed in that case that 
S. 51 (d), Civil P. C., recognizes the appoint¬ 
ment of a Receiver as a mode of execution of 
a decree, and says that such an order may bo 
made on the application of a decree.holder. 
They also observed that the clause only gives 
legislative sanction to certain decisions under 
the old Code, in which it was held that the 
execution may be had by appointing a Re- 
ceiver where that course is more likely to 
benefit both the judgment-debtor and the de- 
cree-holder than a sale of the attached pro- 
perty. It has also been said in that case that 
the terms of O. 40, R. 1, Civil P. C., 1903, are 
wider than the corresponding S. 502 of the 
Code of 1882 and do not provide that the ap- 
pointment of a Receiver should be confined to 
a suit. But they go on to add that S. 51 of the 
Code of 1908 is to be read with R. 11 of O. 21 
and R. 1 of 0.40 and the order is to be regard, 
ed as made under the last mentioned rule and 
justified, if only that rule would justify it. In 
this connexion reference is made to the case 
in 14 C. L. J. 489. 17 

The only other case relied upon by the ap¬ 
pellants is the Full Bench decision of the 
Allahabad High Court in 58 ALL. 949. 7 This 
case was particularly relied upon as an autho- 
rity for the proposition that in the case of a 


16 (1889) 43 Ch. D 131 : 69 L.J.Ch. 83 : 62 L. T. 
337 : 38 W. B. 133, In re ^Shephard; Atkins v. 

17 h °f Ilf12 I. C. 745 : 14 C. L. J. 489, Srinivas 
Prosad Singh v. Kcsho Prosad Singh. 


simple mortgage the corpus of the mortgaged 
property forms the security for the debt but 
the income is the property of the mortgagor 
and he is absolutely entitled to appropriate it 
until the property passes out of the owner, 
ship by sale, and, therefore, there is no point 
in appointing a Receiver with a view to col¬ 
lecting such income. In the course of his judg¬ 
ment, Sulaiman C. J. has observed that the 
entire law relating to the appointment of a 
Receiver is contained in R. 1 of o. 40, Civil 
P. C., and that the said rule does empower 
a Court, where it appears to be just and con¬ 
venient, to appoint a Receiver to any pro¬ 
perty, whether before or after a decree, and 
to remove any person from the possession or 
custody of the property, etc., etc. The learned 
Chief Justice further observed that, if sub- 
r. ( 1 ) stood by itself, the power would have 
been unrestricted; but sub-r. ( 2 ), which runs 
as follows "Nothing in this rule shall autho¬ 
rise the Court to remove from the possession 
or custody of property any person whom any 
party to the suit has not a present right so to 
remove" has curtailed the general power con¬ 
ferred upon the Court by sub.r. (l). Reading 
the two sub-rules together, the result arrived 
at is stated by the learned Chief Justice to be 


as follows: 

"It necessarily follows that there is no authority 
in a Court whatsoever to remove from the possession 
or custody of property any person whom any party 
to the suit has not a present right so to remove. It 
is not easy to see how in some cases the appointment 
of a receiver was ordered although no party to the 
suit has a present right so to remove the person in 
possession or custody of the property. The language 
of sub-r. (2) is plain, and there is no escape from it. 
In order to interpret the rule we must give the 
proper and ordinary meaning to the words used 
therein, and not interpolate into the rule some new 
words and then interpret the rulo in the light of tho 
new words so introduced. The plain words in 
eub-r. (2) are ‘any person.’ Is there any justification 
for adding the words ‘other than the parties to 
the suit* immediately after these words? The 
Legislature has not only used the expression a 
person’ but has emphasised it still further by using 
the words 'any person*. When tho word any is 
there, can we seriously say that it .means only 
persons other than the parties to the suit ? To take 
such words to be implied thero, would be to nullify 
the force of the word 'any* almost completely. The 
words in my opinion are general, and have been used 
in a wide sense, and are fully comprehensive to 
include both persons who are parties and persons 
who are non-parties. It is difficult to understand 
how the meaning of these general words can do 
restricted to non-parties only." 

The observations quoted above have been 
adversely criticised in the judgment of the 
Division Bench of the Bombay High Court 
in I.L.R. (1939) Bom.82. 1 * Their Lordships have 
observed as follows with reference to the ae- 

cision referred to above : ' T , w h 0 

“With great respect to the learned t he 

decided that case, they ignore the fact!ha 
mortgagor is a party to the suit and can remora 
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himself. If the Allahabad view is right, where the 
mortgagor is in possession by a licensee, the Court 
can appoint a receiver, since the mortgagor can 
remove his licensee, but if the mortgagor is in pos¬ 
session himself, the Court cannot appoint a receiver. 
This seem9 a strange result. The construction of 
sub-r. (2) suggested might have far-reaching effects 
io curtailing the powers of the Court to appoint a 
receiver in suits relating to co-ownership, e. g. parti- 
lion or partnership suits, in which one party to the 
iuit may be in possession and no other party may 
have power to remove him. I ara not prepared to 
follow the Allahabad view, and in my opinion, 
there is not the slightest doubt that the Court has 
jurisdiction to appoint a receiver in the case of a 
simple mortgage whether before or after a preli¬ 
minary decree/' 

This view of the Bombay High Court has not 
found favour with the Rangoon High Court 
where a Full Bench of that Court had to 
decide the same question in A.I.R. 1030 Rang. 
32l. 6 The decision of the Full Bench in that 
case may best be stated in the following 
words of Roberts C. J.: 


“With great respect, the fallacy in the later deci¬ 
sion seems to lie in the assumption that a receiver, 
if appointed when a licensee of the mortgagors is 
in possession, can exercise rights adverse to the 
mortgagor. The suggestion here that sub-r. (2) of 
U. 40, R. 1 refers to third parties only and has been 
merely i user ted cz abujidanti caxitcla seems to ine 
to be fraught with difficulty in its application. But 
I prefer to take the opening words of tho rule and 
to say that the Court undoubtedly has jurisdiction 
to appoint a receiver in a simple mortgage suit but 
that whether it will do so must depend upon what 
13 J 113 * 1 Qnd convenient in eaoh particular case having 
regard to the reason for which he is appointed, to 
the precise nature of the security in tho particular 
contract whereby a simple mortgage has been created 
and bearing in mind tho limitations imposed bysub- 
r, ( 2 ) of the rule itself. Since it may bethought neces¬ 
sary to be more explicit in answering the second 
question in the reference I would reply that the fact 
tbat interest on the mortgage debt is in arrear, or 
subsequently in arrear, can only bo a factor in decid¬ 
ing whether a receiver should bo appointed; the fact 
that the security is likely for any reason to become 
insufficient may bo another factor ; but the govern- 
ing words of tho rule are whether it is just and con- 
venient and in deciding this matter due weight must 
to given to all relovant considerations including 
those mentioned in sub-r. (2) of O. 40, R. 1". 

But tho Full Bench of the Rangoon High 
Court does not go to the length to which tho 
b M Bench of the Allahabad High Court has 
gone. The Rangoon High Court has acceded 
to he proposition that the Court has juris¬ 
diction to appoint a receiver in an action on 
a simple mortgage, but has indicated further 
that an exceptional case has to be made out 

PnlM? C ^ l eCU ? T h an a PPointment. Tho 
TuU Bench baa further laid down that each 

case has got to be decided on its own facts. 

.i. A ? ivi9 r Beuch of the Lahor e High Court 
lflo has affirmed the proposition that in a suit 

on a simple mortgage for sale of the mort- 
gaged property the Court has jurisdiction to 
take mortgaged property in custodia legis by 
the appointment of a receiver to take possession 


of the mortgaged property and to collect the 
rents aud profits pendiog the disposal of the 
suit. The Division Bench in that case has 
taken note ofithe decisions of the different 
High Courts bearing on the question. Their 
Lordships further have observed that ordi¬ 
narily the Court will not deprive the mort¬ 
gagor of possession of the mortgaged property; 
but where there has been serious default in 
tho payment of interest and the mortgagee’s 
security has diminished, or where the Court 
is otherwise satisfied that it is just and con¬ 
venient that a receiver should be appointed 
the Court would not hesitate to remove the 
mortgagor from possession. Hence, each case 
has to be determined on the individual cir¬ 
cumstances of that particular case. 

These are the important decisions bearing 
on the question and cited before us, and, in 
our opinion, it may safely be said that the 
balance of judicial opinion in India is in fav¬ 
our of the view that in a suit on a simple 
mortgage for sale the Court has jurisdiction 
to appoint a receiver to take possession of the 
mortgaged property and to realize the rents, 
issues and profits of the property. But this 
does not necessarily lead to the conclusion 
that a receiver may be claimed by the 
mortgagee in a suit on a simple mortgage 
as a matter of right and as a matter of 
course. Ordinarily a Court of justice should 
be disinclined to take tho mortgaged pro¬ 
perty out of the possession of the mortgagor 
who is entitled to continue in possession 
of the same until ownership has passed 
out of his hands by a sale held in execution 
of the final decree in the action. A receiver 
in such a suit, or in execution proceedings re¬ 
sulting from a decree in such a suit, can only 
be appointed in exceptional circumstances 
when a special case is made out for putting 
the property in charge of an officer of the 
Court. It is not practicable to lay down any 
hard and fast rule governing the circum. 
stances in which a receiver in such a suit can 
bo appointed; but by way of illustration it 
may be said that where the Court is satisfied 
that the value of tho security has diminished 
by act of the mortgagor or otherwise, or 
where the mortgage security is apparently 
insufficient to liquidate tho entire dues of the 
mortgagee on the foot of the bond in suit, the 
Court would be inclined to appoint a receiver 
so as to place the rents, issues and profits of 
the properties in the hands of tho Court to be 
dealt with in accordance with the justice aud 
equity of tbat particular case. 

In the present cose tho execution stago has 
been reached. So far as the execution stage is 
concerned, the position is clearer still by vir. 
tue of the enactment of s. 61 (d), Civ*l P. C., 
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which provides that the appointment of a re¬ 
ceiver is one of the modes of execution avail, 
able to a decree-holder in a proper case. The 
provisions of o. 40, R. 1 of the Code also were 
suitably amended by adding the words “whe¬ 
ther before or after decree” in cl. (a) to bring 
it in conformity with the new provisions con¬ 
tained in S. 51. It is hardly necessary to point 
out that the provisions of s. 51 (d) have got to 
be read along with those of o. 40, R. l of the 
Code, in order to grant relief to a decree- 
holder by the appointment of a receiver. The 
interpretation of the above provisions in the 
Code by the Allahabad High Court in the 
Full Bench decision, referred to above, is 
rather too narrow. We would prefer to fol¬ 
low the Division Bench ruling of the Bombay 
High Court, noticed above, in which Beau¬ 
mont C. J. has pointed out the inconvenient 
results which may follow from a narrow in- 
terpretation of the provisions of 0. 40, R. 1. 

It now remains to consider whether the 
facts and circumstances disclosed in the pre¬ 
sent case justify the appointment of a recei¬ 
ver as ordered by the Court below. It is an 
uncontroverted fact that interest on the two 
bonds in suit has remained unpaid since the 
year 1913 in the one case and since 1917 in 
the other. It has also to be noted that at the 
instance of the appellants, who are in the 
position of subsequent encumbrancers, the 
mortgage suit remained pending for about 
seven years, and the application for leave to 
appeal to His Majesty in Council still re¬ 
mains undisposed of. The interest on the 
decretal sum of over ten lacs at the court 
rate amounts to about Rs. 60,000 per year. It 
is not clear that the net profits of the pro- 
perties under the mortgages exceed the afore¬ 
said annual interest on the decretal sum. It 
is also a fact that the mortgagor himself is 
not in possession of the properties since Janu¬ 
ary 1931, and it has been stated before us 
that even his monthly allowance of Rs. 1000, 
promised to be paid by defendant 19 afore¬ 
said, has not been paid since 1941. On the 
other hand, the appellants have been in pos- 
session of the properties since 1931 and ap¬ 
propriating the rents and profits of the same 
towards their dues aforesaid. The appellants 
contended before U3 that the Court below had 
prejudged the issue in the account suit, pend¬ 
ing between the mortgagor and the appellants, 
by coming to the conclusion that the appel¬ 
lants had overpaid themselves. The Court be¬ 
low was certainly entitled to come to its own 
conclusions for the purposes of the determina¬ 
tion of the question before it. namely, whe¬ 
ther or not a receiver should be appointed in 
respect of the mortgaged properties. In that 
connexion it had been alleged on behalf of 


the decree-holders as also by the mortgagor 
that the appellants had realized from the 
properties in their possession more than their 
dues from the mortgagor. If that is so, no 
injustice can be done to the appellants by 
putting the properties in charge of an officer 
of the Court so as to collect the rents and 
profits to secure them for the benefit of the 
party legally entitled to them. This matter 
arises only incidentally in the present case, 
and the conclusion of this Court, or of the 
Court below, on this question cannot be 3 aid 
to amount to a decision of the points in con- 
troversy between the parties in that suit. The 
question has to be determined in a summary 
way on prima facie evidence, without going 
into all the details of the accounts between 
the parties. We find no reason in this appeal 
to differ from the view taken by the Court 
below which seems to be supported by good 
prima facie reasons. 

In discussing the question whether a recei-! 
ver should or should not be appointed, the 
first and foremost consideration before the 
Court is whether it is "just and convenient" 
that the properties should be taken charge! 
of by an officer of the Court. If by ap¬ 
pointing a receiver the Court will be doing 
some injustice to any of the parties to the 
litigation the Court will not appoint a recei¬ 
ver. In the present case there are three par¬ 
ties who are vitally interested in this question, 
namely, (l) the decree-holders, who have ob¬ 
tained an order from the Court below for the 
appointment of a receiver, ( 2 ) the judgment- 
debtor, who also has joined the decree-bolders 
in their prayer for the appointment of a recei¬ 
ver, and who is entitled in his own account suit 
aforesaid to have a receiver appointed for his 
own benefit and (3) the appellants, who are 
at present in possession of tho properties. If 
we are satisfied that by making an order for 
the appointment of a receiver the Court will 
be doing an injustice to the appellants, the 
order of the Court below appointing a receiver 
should not be allowed to stand. It has been 
vehemently contended on behalf of the appel¬ 
lants that the appellants have done no wrong 
so as to be penalised by the order for the 
appointment of a receiver. But this argument, 
in our opinion, proceeds on the assumption 
that the order of appointment is meant to! 
penalise any party to the litigation. That is^ 
not the underlying idea of such an appoint¬ 
ment The real intention of the Court in 
making such an appointment is to preserve 
the properties and the usufruct thereof for 
the benefit of such of the parties to the litiga¬ 
tion as may ultimately be held entitled to the 
same. The Court below has directed by its 
order under appeal that, if as a result of the 
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account suit, referred to above, it is found 
that the appellants' dues Lave not been liqui¬ 
dated during the period of their possession, 
they will be entitled to so much of the profits 
in deposit in Court as would satisfy their 
claim, and only thereafter any other question 
could rise in respect of the disposal of the 
surplus profits in the hands of the Court. 

This order, in our opinion, sufficiently safe- 
guards the appellants’ interests which can 
legitimately be claimed from the mortgagor 
through the Court. The decree-holders as also 
the judgment-debtor both join in their alle- 
gations that the appellants have been com. 
witting waste by settling homestead and 
kamnt lands at very low rents and by charg- 
ing considerable premiums which are not 
shown in such accounts as are kept by the 
mortgagees in possession. The latter, on the 
other hand, stoutly deny any such waste. 
They also deny that thousands of trees in the 
jungle appertaining to the estate in their pos¬ 
session have l>een cut down, and the timber 
misappropriated by them. In view of the 
litigation pending between the mortgagor and 
the mortgagees in possession, it is not either 
uecessary or desirable that this Court should 
finally express any opinion on those contro¬ 
versies. It is enough to say that these are 
substantial questions raised by the parties, 
and that there are temptations in the way 
of the appellants to make as much money out 
of the properties in their possession as they 
possibly can, because they are fully cognizant 
of the fact that the properties are not going 
to remain in their hands for long. Mr. S. n! 
Bose referred us to the provisions of Regns 3 
of 1872 and 2 of 1886 at pp. 24 and 66, respec¬ 
tively, of the Santal Parganas Manual to 
show that they could not legally charge any 
premium m respect of homestead lands settled 
by them There is a wide gulf between a 
persons legal rights and his inclinations to 
make illegal gains; but as already indicated, 
it is not absolutely necessary to decide whe- 
ther it has been established in this case that 
tbo mortgagees in possession have been guilty 
of waste. Even apart from this consideration, 
in our opinion it is convenient, with a view to 
safeguarding the interests of all the parties 

™| l ed * ™ tbout doiQ g any injustice to any 
the . m ' thafc ( a receiver should bo appointed 
to take charge of the properties. 

It was also contended on behalf of the 
appellants that Udit Narayan Singh, who had 
purchased the equity of redemption in a cer- 
am money sale, was also interested in the 
properties, but had not been made a party to 

a case relating to the appointment of a 
Reiver. Mr. G. P. Das has filed a vakalat 
on behalf of the said Udit Namyan 


Singh, and has informed us that bis client 
has no objection to the appointment of a 
receiver. Thus, it is apparent that all the 
parties concerned with the properties except 
the appellants are not only agreeable to the 
appointment of a receiver, but are anxious 
about it. The decree-holders are so keen on 
the appointment of a receiver that they readily 
agreed to the suggestion of the Court to reduce 
the rate of interest for two years during 
which period the receiver, when appointed 
would remain in charge of the properties, and 
by which time it is expected that the execu¬ 
tion proceedings would be terminated by the 
sale of the properties, and Mr. P. R. Das on 
behalf of the decree-holders has agreed that 
for two years the interest decreed by the 
Court, namely six per cent, per annum, might 
be reduced to four per cent, per annum, n3 a 
proof of the decree-holders’ earnestness to 
bring the properties to sale as early as pos- 
sible. This was done with a view to benefit the 
judgment-debtor as also the decree-holders, 
including the minors amongst them who are 
vitally interested in having the properties 
brought to sale as expeditiously os possible 
consistently with the requirements of the law. 
Mr. P. R. Das also agreed that neither the 
execution proceedings nor the sale itself should 
be stayed pending the proceedings necessary 
for the appointment of a receiver. Mr. S. N. 
Bose also on behalf of the appellants under, 
took not to pray for any stay. But on behalf 
of the judgment-debtors Mr. G. P. Das con. 
tended that the properties should not be sold, 
and that the usufruct thereof he utilised in 
paying off the decree. Such a course does not 
appear to bo feasible in view of the fact that 
the interest accruing due every year on the 
total sura decreed in favour of the decree, 
holders may be paid out of the usufruct, as it 
appears on the materials now before us, and 
much may not he left towards the liquidation 
of the capital sum. Hence it is not practicable 

i j • • purpose of col. 

lecting the rents and profits of the properties 
with a view to the ultimate liquidation of the 
decretal debt. The receiver to be appointed 
in this case would only take charge of the 
properties pending the conclusion of the execu 
tion proceedings ending with the confirmation 
of the sale. The decree-holders have also 
agreed that the revenue and other public 
demands from the properties must be paid 
regularly by the receiver even though it may 
bo found that the usufruot in the hands of the 
receiver is not sufficient to meet those de. 
mands. The decree-holders undertook that 
if and when necessary, they will be prepared 
to advance the necessary amounts to pay the 
Government revenue and other public do- 
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mands. We know that this Court set aside 
the orders of the executing Court fixing the 
value of the properties in accordance with the 
provisions of the Money lenders Act. With a 
view to the expeditious disposal of the execu¬ 
tion case, it is essential that the proceedings 
in relation to the valuation should be con¬ 
cluded without any avoidable delay. 

Having come to the conclusion that it is 
a fit case in which a receiver should be 
appointed, we have to determine the terms on 
which a receiver should be appointed, and the 
date from which his appointment should take 
effect. It is manifestly just that the appellants, 
who are at present in possession of the pro- 
perties, should continue to be in possession 
until the end of the agricultural year, that is, 
until Chait of the Bengali year, which will be 
some time in the middle of April next. By 
that time the appellants may be able to realise 
their current dues as also arrears from tenants. 
They also may by that time realise such of 
their rent decrees as can be executed before 
the termination of the year. But such of their 
rent decrees and rent suits as remain outstand¬ 
ing or ponding shall be taken charge of by the 
receiver to be appointed who will collect the 
amounts due and prosecute the suits, for the 
benefit of such of the parties to this litigation 
as may ultimately be found entitled to the 
same. The receiver shall be entitled to get 
himself substituted in place of the original 
decree-holders as also in the rent suits and 
other suits ponding in Court in respect of the 
properties in question. It follows from what 
has been said above that the appellants shall 
be liable to pay all the Government demands 
in respect of the properties up to the time 
that they are allowed to remain in possession, 
that is to say, up to the end of this Bengali 
year. Mr. Bose, on behalf of the appellants, 
has undertaken to do so, and has also inform¬ 
ed us that his clients undertake not to com¬ 
mit any waste while they are in possession. 

As regards giving any maintenance to the 
mortgagor, it was contended on behalf of 
the appellants, that he is not entitled to any 
maintenance, inasmuch as all his interests in 
the mortgaged properties have passed out of 
his hands We are not in possession of all the 
materials bearing on this question, and. there¬ 
fore. it will be left to the lower Court to 
determine what amount, if any, the mortgagor 
is entitled to receive from the receiver by way 
of maintenance. Mr. 8. N. Bose at the end 
of his arguments suggested that, if the Court 
decided to affirm the order of the Court below 
directing the appointment of a receiver, one 
of his clients should be appointed a receiver. 
On the other hand Mr. P. B. Das on behalf 
of the decree-holders expressed their wish to 


be appointed a receiver. Naturally, the par. 
ties are not agreed about the person to be 
appointed as receiver. Considering all the 
circumstances of the present case, in our 
opinion, it would be just and convenient that 
a receiver should be appointed, and that he 
should be a person, preferably a retired official, 
who should get a decent salary for the dis¬ 
charge of his onerous duties. Who should 
actually be appointed as receiver is a matter 
which will be decided hereafter. Iu the result, 
we agree with the Court below that this is a 
fit case in which a receiver should be appoint, 
ed. The appeal is accordingly dismissed with 
costs. 

R.K. Appeal dismissed . 
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Mahidhar Roy and others — Appellants 


v. 


Bansidhar Roy and others — 

Respondents. 

Appeal No. 1111 of 1943, Decided on 27th March 
1945, from appellate decree of Sub-Judge, Purulia, 
D/- 26th June 1943. 

(a) Bengal Patni Regulation (8 of 1819)—Patni 
tenure—Cosharers in patni lease—Heir becomes 
liable to pay rent on ground of heritability — 
Transfer by heir—Heir still continues personally 
liable. 

The heirsofaco9harer in a patni lease are liable to 
pay the patni rent not on the ground of their being 
recognized by the landlord, as there is no case of 
transfer but on the ground of heritability. The 
transfer, by such an heir although binding between 
the transferor and the transferee is not any transfer 
in the eye of law so far as the zamindar is concerned. 
The heir and after his death his sons remain per¬ 
sonally liablo to pay the patni rent: 19 Cal. 790; 24 
Cal. 207 and 8 C L. J. 554, Disting. [P 416 C 1] 

(b) Interpretation of statutes — Analogy — 
Argument from is dangerous. 

Argument from analogy is always dangerous and 
it is worse than useless to construe the meaning of 
one section in one Act from tho true meaning and 
eflect of another section in another Act. [P 416 C 2J 

R. S. Chatterj\ — for Appellants. 

S. C. Maiumdar and L. K. Choudhary — 

for Respondents. 


Manohar Lall J. — In this appeal by 
lefendants 3, 4 and 5 the only question for 
letermination is whether the learned bubordi- 
iato Judge was right in decreeing the suit of 
he plaintiffs for contribution in the following 
lircumstances. The plaintiffs and defendant 7 
kre eight annas cosharers in a patni of village 
3anrah of which the Raja of Panchkote is tho 
iu perior land lord. In the remaining eight annas 
>ne Gajadhar. the ancestor of defendants 1 to 
>, who died before 1341 B. S., had 2 annas and 
} gandas share. Defendant 8 and others have 

i annas and 4 gandas share and the rema ' n n 
Dg 8 gandas belongs to defendant 6. un 
Sajadbar s death his share was inherited by 
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defendants l and 2 and one Kaiipado. Kalipado 
is the father of defendants 3, 4 and 5—tbo 
appellants before us. Upon the death of Gaja. 
dhar as a result of partition between defen¬ 
dants 1 and 2 and Kalipado the entire 2 annas 
and 8 gandas of the patni fell to the share of 
Kalipado. On 1 st rous 1341, B. S., Kalipado 
sold his entire interest to oue Abbayabala 
Debi by a registered kebala, and the transferee 
since that date is in possession. The patni rent 
for the years 1345 to 1347 B. S., having fallen 
into arrears the zemindar took proceedings 
under Regulation 8 of 1819 to bring the entire 
patni to sale. In order to avoid tbo sale the 
plaintiffs deposited on various dates from 11 th 
July 1938 to 14th May 1941, the amount of 
arrears of rent and cess to the extent of two. 
third, and the remaining one.third was depo¬ 
sited by defendant 7 with the result that the 
patni taluk was saved from sale. Out of the 
amount deposited, the plaintiffs claimed Rs. 420 
which is recoverable from defendants l to 6 
as their quota. Defendant 7 refused to join as 
a plaintiff in this suit and therefore he has 
been made a pro forma defendant. 

Defendants 1 and 2 and defendants 3 to 5 
filed separate defence to the same effect that 
they have no interest in the patni taluk in 
question, the former from the date of the 
partition with Kalipado and the latter since 


1st Rous 1341, b. s., the date of transfer by 
Kalipado to Abbayabala Debi, and. therefore, 
the suit was not maintainable against them. 
Defendant G did not appear in the action. 
The learned Munsif came to the conclusion 
that the plaintiffs are only entitled to sue the 
other cosharers in the patni taluk, excluding 
defendants 1 to 5 whose interest in the patni 
ceased before the arrears of rent for the 
period 1345 to 1847 B. s. accrued due. Accord- 
mgly be decreed the suit ex parte for Hs. GO 
against deiendant 6, with corresponding costs 
and future interest, but dismissed tho suit 
against defendants l to 6. No appeal was 
taken by defendant 6, nor has he appealed 
to this Court The decree of the learned Mun 
j . , 1 therefore, be maintained against 
defendant 6. In appeal, the learned Subordi- 
nate Judge came to the conclusion that defen. 
dants l to 5, notwithstanding their not being 
m possession of their share of tho patni taluk 
are liable to contribute to the plaiimff 
to ^ extent of its. 860 and passed a decree 
effect. Hence the appeal by difen. 
dants 8 to 6 only. As defendants i and a 

£Tj! 0t aPPf'ded. the decree of the learned 
Subordinate Judge remains unaffeoted so far 
as they are concerned. Mr. R. S. Chatterj, in 

intere8t ing argument cbal- 

JK h !i c ° rr k ectDesa Gi the View taken by 
the learned bubordinate Judge as a matter of 


law and drew our attention to a number of 
authorities. 

It is well-known that the patni talukdars 
obtained perpetual settlement of estates pay¬ 
ing revenue to Government from the zamin- 
dar by entering into engagements by which 
their liability to pay the stipulated rent to 
the zamindar is governed. In order to declare 
the validity of these tenures and to define the 
relative rights of the zamindars and the patni 
talukdars and also to establish the principles 
for sale of these taluks in satisfaction of the 
zamindars demand of rent, the well known 
Regulation 8 of 1819, was promulgated on 3rd 
September 1819 In the preamble it is stated 
that by the terms of the engagements inter, 
changed between tbo zamindur and the patni 
talukdar. it is provided that in case of an 
arrear occurring the tenure may be brought 
to sale by the zamindar and to make good 
the balance of rent at the time due, the re- 
maining property of tho defaulter shall be 
further answerable for the demand. This con- 
clusively establishes the personal liability of 
those persons who entered into engagements 
with the zamindar (see also s. 5). By s. 3 , 
the patni taluks are declared to be valid 
tenures in perpetuity according to the terms 
of tbo engagements and that they are keri. 
table and capable of being transferred by sale, 
gift or otherwise at the discretion of the holder 
as well as auswerable for his personal debts. 
By s. 5 tho zamindar is debarred from reius- 
ing to give effect to the transfers by the 
bolder and to discharge the party transferring 
his interest from personal responsibility and 
accept the engagements of the transferee pro¬ 
vided be is granted a fee upon tho alienation 
and is given a substantial security from the 
transferee or the purchaser to the extent 
inilicaied. By s. 6 it is made clear that the 
zamindar can refuse to register any transfer 
until the fee above stipulated is paid and 
until sulistautial security to the amount speci¬ 
fied is tendered and accepted. The arbitrary 
refusal by the zamindar to accept the fee and 
the security furnished is guarded against in 
the proviso to 8. 6 which enables the party 
tendering the security to appeal to the civil 
Giurt. These provisions in tho Regulation 
being so clear and Bpecifio enable us to solvo 
the problems in this case quite easily. The 
patui taluq of village Banrah was admittedly 
in arrears lor the rents due to the Raja for 
1345 to 1347 B. 8. The plaintiffs and defen¬ 
dant 7 are admitiedly cosharers to tho extent 
of eight annas and each of them deposited the 
amount stated in the plaint to save the patni 
from sale. The other cosharers are thus liable 
to contribute to the extent of their interest 
which has been saved from salo, Gajadhar 
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had 2 annas and 8 gandas share. On his 
death it was inherited by defendants l and 2 
and Kalipado. These defendants, therefore, 
were liable for the patni rent, and on the 
death of Kalipado the patni share was inherit, 
ed by defendants 3 to 5 so that defendants l 
to 5 are liable to pay the patni rent not on 
the ground of their being recognised by the 
landlord, as there is no case of transfer here, 
but on the ground of heritability. Mr. Chatterji 
argues that as Kalipado had transferred the 
share of Gajadbar to Abhayabala Debi in 
1341 B. S., how can the sons of Kalipado be 
liable to pay rent when they were not in 
possession ? The short answer to this argu- 
ment is that the transfer by Kalipado to 
Abhayabala Debi although binding between 
the transferor and the transferee is not any 
transfer in the eye of law so far as the zamin- 
dar is concerned. Kalipado and after his death 
his sons remained personally liable to pay the 
patni rent. Mr. Chatterji at one stage of his 
argument suggested that there was no per¬ 
sonal liability of Gajadbar or his sons to pay 
patni rent. But the quotations from the 
preamble and from S. 5 given above nega¬ 
tive this contention. 


I now proceed to deal with the cases relied 
upon by Mr. Chatterji. 19 cal. 790. 1 This case 
decides that the heirs of an occupancy raiyat, 
dying intestate, are liable to pay rent, whether 
they occupy the land or not, until they 
surrender the holding to the landlord. I do 
not see how this case helps the appellants. 
On the contrary it establishes the proposition 
that the liability to pay rent is a liability of 
tho heirs of an occupancy raiyat even though 
they may not be in jxissession. 24 Cal. 207. 3 
The headnote runs that tho right of a non¬ 
occupancy raiyat (who does not hold under 
any express engagement) is not heritable and 
reliance was placed upon tho concluding pass¬ 
age of the judgment at p. 211 : 

“The non-heritability of non-occupancy raiyat’s 
riabts may cause loss to the landlord, as well ns to 
the non-occupancy raiyat’s heirs; for it has been held 
that occupancy rights being heritable the heirs of 
an occupancy raiyat are liable for the rent of their 
predecessors’ land whether they occupy it or not: 19 
Cal 790.' But if non-occupancy raiyat s rights are 
not heritable, their heirs who did not enter on oc¬ 
cupation cannot be held liable by he landlords for 
the rent of the lands, and the landlords may conse¬ 
quently lose money." , 

Again I do not see how this case helps tho 

appellants. 8 C. L. J. 554. 3 In this case it was 
held that the purchaser of a share of a patni 
acquired a valid title in the property although 
his purchase is n ot recognized' by the zamin- 
M’92n9-Cal. 790, Peary Mohun v. Kumans 

2^ h (’97 d ) e 24 i Cal. 207, Karim Chowkidar v. Sundar 

3 Be (’08) 8 C. L. J. 554, Aosub Ali v- Bisseshuri. 


dar and that he is not exempted from liabi¬ 
lity for rent jointly with the transferor if the 
landlord chooses to recognize him as one of 
the joint holders of the patni. It was also 
pointed out that S. G, Patni Regulation, only 
prevents splitting of the tenure and appor. 
tionment of the rents without the sanction of 
the landlord. In my opinion, this authority 
is also against Mr. Chatterji because although 
it recognizes the validity of the transfer as 
between the transferor and the transferee in 
the share of a patni, it establishes conclu- 
sively that the transferor still remains liable 
to pay the rent of the zamindar. 


Mr. Chatterji then took us through a num¬ 
ber of provisions of the Transfer of Property 
Act relating to the liability to pay rent by a 
lessee and the transferee of the lessee to the 
lessor and argued that unless there is a pri¬ 
vity of estate and a privity of contract the 
landlord is not entitled to sue. He applied 
that analogy in this way. In tho present case 
defendants 3 to 5 were not in possession and, 
therefore, there was no privity of estate be- 
tween them and the Raja to enable the latter 
to sue them for arrears of rent. In my 
opinion this analogy is fallacious. Section 103 
(j), T. P. Act, provides that the lessee may 
transfer absolutely or by way of mortgage or 
sub-lease the whole or any part of his interest 
in the property, and any transferee of such 
interest or part may again transfer it, and 
tho lessee shall not, by reason only of such 
transfer cease to bo subject to any of the 
liabilities attaching to the lease. Argument 
from analogy is always dangerous and it is 
worse than useless to construe the meaning 
of one section in one Act from the true mean, 
ing and effect of another section in another 
Act. But even if it is permissible to do so, 
S. 108 (j) is against the contention of Mr. 
Chatterji because it distinctly provides that 
notwithstanding the transfer the lessee does 
not cease to be subject to any of the liabili¬ 
ties attaching to tho lease. Therefore, it fol¬ 
lows, in my opinion, that notwithstanding the 
transfer by Kalipado to Abhayabala Debi he 
did not cease to bo liable to the Raj for tho 
rent for the patni that be inherited from 


idkar. 

t was then argued by Mr. Chatterji that 
i if it is assumed that Kalipado had a 
onal liability to pay the rent, that personal 
ility cannot descend on defendants 3, 

5 when they are not in possession of tne 
,i. In a sense it is the same argument 
- again. The personal liability of Kahpado 
,ay the rent does not disappear by the 
isfer as I have just stated. Therefore t 
;onal liability must descend to the heirs 
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of Kalipado who have inherited his share 
of the patni in the eye of law. Mr. Chatterji 
today took the objection that no personal de¬ 
cree can be passed in any event against do- 
fendant 5, who is a minor. He drew our 
attention to his description under the guar¬ 
dianship of the guardian in the memorandum 
of appeal to this Court. On 17th November 
1943 after the appeal bad been filed to this 
Court, the appellants’ advocate stated to the 
Registrar that in the decree appellant 3, that 
is defendant o, had been wrongly described 
as a major whereas he is really a minor. 
Thereupon the decree was directed to be sent 
down to the Subordinate Judge for correctiou. 
On 4th February 1944 the copy of the decree 
which was sent down for correction was re¬ 
ceived back without correction, with a note 
that this appellant had all along been des¬ 
cribed as a major. We have seen the plaint, 
the decree of the trial Court and the decree 
of the appellate Court. In all these three 
documents defendant 5 continues to be des¬ 
cribed as a major. No objection ever appears 
to have been raised in the Courts below, either 
in the written statement or at the time of the 
trial or at the time of the argument before 
the appellate Court, that this appellant has 
been wrongly described as a major. Therefore 
this argument must be overruled. 

Mr. Chatterji drew our attention to so\ne 
observations in the well-known commentary 
of Williams on Executors in order to fortify 
his submission that the heirs of Kalipado 
cannot be held personally liable. In my opin¬ 
ion, the argument from this analogy of Wil¬ 
liams on Executors is not well-founded. I 
have already held that the heirs of Kalipado 
in the circumstances of this case must be held 
to be liable. Mr. Chatterji relied upon the case 
m 4i> c. w. N. 1088* where it was stated that a 
landlord cannot recover rent from one only 
of the heirs of the deceased when he admits 
an assignment of the lands to a third party 
though unrecognized and does not prove 
which it lies on him to prove, that such as! 
QJgnee is not in possession, but the defendant 
is Ibis case was decided .under the provisions 
of the Transfer of Property Act whereas the 

A?fS°P us , anses u P°n a consideration 
of the Patm Regulation. Moreover, in the pre- 

5JS ££ * 19 Q0t onl y one of the heirs of 

StnS? ♦ J h °u“i 8 fu ghl t0 1)6 made Uable W 

contrita,i ™ from 

fch fe r0 ascm a I overrule the first con. 
tention of Mr. Chatterji. It was then argued 
that the suit is not maintainable under the 
Provisions of ss. 69 and 7 0. Contraot Act, 

VrifshL^r - N ‘ 1088 ’ Laksbmi Nara J a ° Royv. 
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because the appellants were not bound to pay 
the rent due to (be znmindar and they have 
not been benefited in the least by the payment 
made by the plaintiffs, and reliance was placed 
upon the cases in 17 C. L. .1. 179 5 and 30 Mad. 
35.° In effect it was suggested that the money 
was voluntarily paid by the plaintiff. But I 
have already held that under the Patni 
Regulation all the defendants including defen. 
dants 3 to 5 were bound to pay the patni rent 
because they all inherited their share in the 
patni taluk from Gajadhar and Kalipado. 
Lastly it was contended that the suit of the 
plaintiff was not maintainable as this is a suit 
by the plaintiff only for his share of the amount 
which was deposited by the plaintiff and defen¬ 
dant 7 in order to avoid a threatened sale of 
the patni and reliance was placed upon the 
case in Cl I. A. 35. 7 But the facts of that case 
have no application to the present situation 
where it has been found, to quote from the 
judgment of the learned Munsif, that 
"the plaintiffs in the present case have clearly 
alleged in their plaint that out of the total amount 
deposited by them and the pro forma defendant 7 to 
save the patni taluk from sale 2/3rd was deposited 
by them and l/3rd by the pro forma defendant 7." 

All the contentions of the appellants are, 
therefore, overruled. I would dismiss this 
appeal with costs. 

Das J. — I agree. 

R - K - Appeal dismissed. 

S. (-13) 17 C. L. J. 179 : 17 I. C. 90, Batuknath 
Mandal v. Bopin Bebari. 

Mad. 35, Boja Sellappa Reddy v. 
Vridhachala Reddi. 

7, ( 34) 21 A.I.R. 1934 P. C. 58 : 61 Cal. 313 : 61 
I. A. 35 : 147 I. C. 884 (P. C.), Baraboni Coal 
Concern Ltd. v. Gokula Nanda Mohanta. 
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Fazl Ali C. J. and Sinha J. 

Sri Balwant Rao Naik Kaliaand others 

— Appellants 
v. 


Biswanath Missir and others _ 

c . . , „ Respondents. 

wSrSiiP 1 ?* 1 K °- \ 94s - D °° ided ° n sth 

March 1945, from appellate decree of Sub-Judce 
First Court, Arrah, D/- 14th June 1943. * 

(a) Civil P. C. (1908), S. 102-Sult by propric- 
tor to recover cess from tenure-holder under 
Bengal Cess Act is not of small cause nature. 
Under the Bengal Cess Act, 9 of 1880, cesses arc 

not rf tax on income but are imposed on land and have 
to be borne by tbe proprietor himsolf as also by por- 
sons bolding intermediate subordinate tenures and 
holdings in that estate m certain prescribed propor¬ 
tions. Seohon 41 Bengal Cess Act?makes thAoldor 
ofan estate liable to pay tbe cesses chargeable in res- 
peot of tho entire estato and the proprietor is en- 

LnfJh ,r hBe , a P °^ l0D ot the from the 

tenure-holders, if any, or from the r&iyata at a car 

tain proportion of tho oesses paid by him directlv to 

Government. Hence It follow that a rSyS J* 
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tenure-holder is liable to pay to the holder of the 
estate in which the holding or the tenure is situate 
a portion of the cesses actually payable to the Gov¬ 
ernment by virtue of the fact that the tenure-holder 
or the raiyat has an interest in some land within 
the ambit of the estate and that the proprietor of 
the estate has been provided by the Act to be pri¬ 
marily liable for the payment of the entire cesses 
leviable on the estate by reason of the fact that he 
is the proprietor of the estate. It follows that cesses 
are payable to the proprietor by reason of his inte¬ 
rest in immovable property by tenure-holders or 
raiyats who hold their tenures or holdings within 
the estate. A suit by the proprietor to recover cesses 
under the Bengal Cess Act from the tenure-holder 
therefore comes within Sch. 2, Art. 13, Provincial 
Small Cause Courts Act, and is excepted from the 
cognizance of a Court of Small Causes. Furthermore, 
cesses are by virtue of statute (Bengal Cess Act) 
made part of the rent payable by a tenure-holder or 
a raiyat and realizable as such and a decree passed 
therefor has the effect of a rent decree. It may 
therefore be said that such a suit would also be ex¬ 
cepted under the provisions of Sch. 2, Art. 8, Pro¬ 
vincial Small Cause Courts Act. A suit by the 
proprietor to recover cesses under the Bengal Cess Act 
from the tenure-holder thus is not of a small cause 
nature: Case law discussed .[P 419 C 1,2;P 421 C 1] 

p # Q _ 

(»44) Chitaley, S. 102, N. 13 Pt. 8; N. 20. 

(’41) Mulla, Page 376, Pt. (y). 

(b) Bengal Cess Act (9 of 1880), S. 42 (2) — 
Liability to pay cess can be contracted out—But 
contract must be clear and express — Words in 
lease held did not entitle lessee to complete 
exemption from statutory liability to pay cess. 

The liability to pay cess under the Act can be con¬ 
tracted out. But when an exemption is claimed 
under a contract from statutory liability, the con¬ 
tract, under which exemption is claimed, must be 
strictly construed against the claimant and it must 
appear from its terms, beyond the possibility of any 
dispute, that the parties intended to vary the liabi¬ 
lity as imposed by the statute and the construction 
to bo placed on the deed embodying the contract 
ought to be such as will render it reasonable rather 
than unreasonable and will make it just to both the 
parties rather than unjust to one of them. The Court 
should always prefer that construction, consistent 
with the language of the deed, which will prevent 
one of the parties from obtaining an unconscionable 
advantage over the other : (’35) 22 A.I.R. 1935 Pat. 
305 and 12 C. W. N. 154, Rel. on. [P 421 C 1] 

The relevant clause in the lease was to the effect 
that the zamindars (lessors) will pay revenue and 
cesses, etc., and that the mokaridars (lessees) have 
nothing to do with the payment thereof, and if any 
new cesses are imposed, the zamindars will pay the 
same. The lessees wore to pay to the proprietor 
Rs. 70 as rent: 

Held that the words used merely reiterated the 
legal position that the primary responsibility for the 
payment of Government revenue and cesses which 
were payable under the Cess Act, by the zamindar 
rested on the zamindar, that is, the lessor, and that 
it had been agreed by the parties that it was not 
one of the terms of the document creating the lease 
that the responsibility of the lessor should be trans¬ 
ferred to the shoulders of the lessees. Those words 
did not have the effect of doing away with the sta¬ 
tutory liability of the lessees to pay their portion of 
the cesses, that is to say, cesses levied on the annual 
income of their tenure minus the landlord s portion. 
That this was the intention of the parties was fur¬ 
ther made clear by the fact that where the annual 


rent payable by the tenant to the zamindar had 
been fixed, it was only said that the tenant shall 
pay to the proprietor Rs. 70 per year as rent. It did 
not further say that the said Rs. 70 was inclusive of 
cesses. [P 420 C 1,2] 

(c) Civil P. C. (1908), S. 102 — Suit whether 
small cause—That it was tried in ordinary man¬ 
ner is immaterial. 

In deciding whether a suit is of a small cause 
nature within S. 102 so as to bar a second appeal 
the fact that the suit was tried by a Court other 
than a Small Cause Court is immaterial. 

[P 419 Cl] 

C. P. C._ 

(’44) Chitaley, S. 102, N. 3 Pts. 1 and 2. 

(’41) Mulla, Page 375, Pt. (r). 

D. N. Varma — for Appellants. 

Fasin Yunus — for Respondents. 

Sinha J —This is a plaintiffs' second 
appeal from the decision of the learned 
Subordinate Judge of Arrah confirming that 
of the Munsif at Sasaram in a suit for rent. 
The facts of this case culminating in this 
appeal are as follows: The appellants are the 
proprietors of a certain estate in which the 
defendants-respondents held a mokarrari 
tenure described in khewat No. l in the re¬ 
cord of rights. This tenure was created by a 
registered deed (Ex. B), the patta dated 28th 
September 1900. The rent fixed by the con¬ 
tract between the parties as evidenced by the 
deed aforesaid was Rs. 70 per year. The suit 
out of which this appeal arises was instituted 
for recovery of arrears of cesses at the rate 
of Rs. 13-4-0 per year for the years 1845 to 
1848 Fasli. The defendants contested the suit 
chiefly on the ground that under the docu- 
ment creating the mokarrari tenure they 
were liable to pay the lump rental of Rs. 70 per 
year and that there was no contract for the 
payment of cesses. They contend further that 
the parties bad agreed that the tenure-holders 
would not be liable for any cesses, that is to 
say, that the parties had contracted out of 
the Cess Act. The Courts below on a consider¬ 
ation of the registered patta aforesaid held 
that the defence had been made out and in 
that view of the matter dismissed the suit. 
Hence this second appeal. This appeal was 
heard in the first instance by a Single Judge 
of this Court before whom a preliminary ob¬ 
jection was taken to the effect that under 
S. 102 , Civil P. C., no second appeal lay to 
this Court. The learned Single Judge was of 
the opinion that prima facie such a suit would 
be excluded from the cognizance of a Small 
Cause Court by virtue of Art. 13, Provincial 
Small Cause Courts Act. But in view of the 
decision in 36 Mad. 18 1 he directed the case 
to be heard by a Division Bench as there was 
no decision directly in poin t of this Court . . 

1. (’13) 36 Mad. 18 : 11 I. C. 760, Maharajah of 
Vizianagram v. K. Veeranna. 
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The learned Judge also indicated in his 
referring order that he was doubtful about 
the correctness of the view taken in the 
Madras case referred to above. 

The first question for determination in this 
case is whether the preliminary objection 
raised on behalf of the respondents under 
S. 102, Civil P. C., that no second appeal lies 
in this case is sustainable. Under s. 102 of the 
Code, no second appeal lies in a suit of the 
nature cognizable by Courts of Small Causes 
when the amount of the value of the subject- 
matter of the original suit does not exceed 
rs. 500. In this case the second condition is 
satisfied, that is to say, the value of the suit 
in this case is below Rs. 500. Hence the main 
controversy on this point has centred round 
the question of whether the present suit was 
of the nature cognizable by Courts of Small 
Causes. That this suit was heard and deter¬ 
mined by a Court other than a Court of Small 
Causes does not decide the question. Under 
the provisions of the Small Cause Courts Act 
every suit is of small cause nature except those 
suits that are excepted from the cognizance 
of a Court of Small Causes by Sch. 2 , 
Provincial Small Cause Courts Act. The test, 
therefore, for deciding the present controversy 
is whether the present suit comes under any 
one of the articles contained in that Schedule. 
It has been contended on behalf of the appel¬ 
lants that the present suit comes within the 
purview of Art. 18 of the Schedule. Article 13 
runs as follows : 

“A suit to enforce payment of the allowance or 
fees respectively called malikana and hakk, or of 
cesses or other duea when the cesses or dues arepay- 
ab e to a person by reason of his interest in immov¬ 
able property, or in an hereditary office, or in a 
sbrine or other religious institution." 

Under s. 5, Ces* Act, all immovable property 
m the province except such property as may 
be exempted from its operation under s. 2 is 
made liable to the payment of cesses. Such 
cesses under s. 6 have to be assessed on the 
annual value of lands which have been defined 
under s. 4 as the total rent which is payable 
or if no rent is actually payable, would on a 
reasonable assessment be payable during the 

K bV f a * U the cultivatin e raiyats of ^cli 

Sr tat ° ° r tenure or b y other Persons in 
ft 1136 or occupation thereof. The mode 

tho a^ 6 k- u Ce f 63 i3 contaiDed in s. 41 of 
ltahlt Wh,ch “ akes the bolder of an estate 
hable to pay the same chargeable in respect 

ablS r r and the P r °P cie ^ is en. 

a 1,0111011 of the same 

at a r^° ldere ’ ,f any ’ or from the ra iyats 

him ^* P T rt,0n of the ocsses paid by 
m directly to Government. Hence it follows 

m to Ztu a t ?T*' hold6t is Uable ?° 

P y to the holder of the estate in which the 


holding or the tenure is situate a portion of 
the cesses actually payable to the Government 
by virtue of the fact that the tenure-holder or 
the raiyafc has an interest in some land within 
the ambit of the estate and that the proprietor 
of the estate has been provided by the Act to 
be ^primarily liable for the payment of the 
entire cesses leviable on the estate by reason 
of the fact that he is the proprietor of the 
estate. 

From what has been said above, it follows, 
that cesses are payable to the proprietor byj 
reason of his interest in immovable property 
by tenure-holders or raiyats who hold their 
tenures or holdings within the estate. On a 
plain construction, therefore, of Art. 13 of the 
Schedule to the Provincial Small Cause Courts' 
Act, in my judgment, it is clear that a suit' 
for cesses like the present is excepted from the; 
cognizance of Courts of Small Causes by virtue 
of that article. But a Division Bench of the 
Madras High Court in the case referred to 
above reported in 36 Mad. is 1 has taken 
the contrary view. The reason given by their 
Lordships of the Madras High Court is that 
land cess is a tax levied by the Government 
and that the landlord who in the first instance 
has paid it to the Government is entitled 
to recover it from the intermediate tenure, 
bolder because the latter as between himself 
and the landlord is a person who ought to 
bear the burden of the tax. I am not aware 
of the legal incidents of the Madras Act 
imposing the land cess referred to in that 
decision; but the provisions of the Bengal Act, 
9 of i 860 , which apply to this Province make 
it clear that cesses are not a tax on income 
but are imposed on land and have to be borne 
by the proprietor himself as also by persons 
holding intermediate subordinate tenures and 
holdings in that estate in certain prescribed 
proportions. It was so held as long as 1S78 
by a Division Bench of the Calcutta Highl 
Court in 4 cal. 576 2 and this view has been 
consistently followed in that Court in li c.L.R. 
140, 3 C. L. j. 337 1 and S3 Cal. 683. 6 Further¬ 
more, cesses are by virtue of statute made 
part of the rent payable by a tenure-holder 
or a raiyat and realizable as such and a decree 
passed therefor has the effect of a 'rent decree ’ 
It may therefore, be said that such a suit 
would also be excepted under the provisions 

pi A a 8 a° h ' 2l Provincia l Small Cause 
Courts Act. See in this connexion the d ecision 

2 i>i!re^h Kij SUt “ 0m0re ‘ D * b “ - 

’sSkfe' K - 14 °' Sh "“ bh “ N “ tb '• H “"° 

VoSS, 3 °’ L ' J ' S37 ’ Char v. Ami, 

5 Gor0hLd Podff K "" d '“ K ““" ° h0 “ v 
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of Mukherji J. of the Calcutta High Court in 
A.I.R. 1933 Cal. 527 , g where his Lordship has 
held that the detinition of rent as contained 
in S. 3, sub-s. (5), is sufficiently wide to include 
cesses which are payable by the tenant to the 
landlord and therefore a suit relating to 
recovery of excess cess is one for rent. Refer¬ 
ence is also made in that decision to the 
earlier decisions of the same High Court in 
A.I.R, 1922 Cal. 300 7 and A.I.R. 1927 Cal. 9G5. 8 
In my judgment there is no substance in the 
preliminary objection raised on behalf of the 
respondents and it must be held that this 
second appeal is not within the mischief of 
S. 102 . Civil P. C. 

Coming now to the merits of the appeal, 
the Courts below have dismissed the suit on 
the ground that the following provisions in 
the deed creating the lease in favour of the 
tenants respondents exempt them from the 
statutory liability for the payment of their 
I>ortion of the cesses, 

“Yah he malguzari mat cess, road cess, dale cess 
adaye karna simme ham eamindaran lie hatl Mo- 
Icandaran se hoi wasla wo sarokar nahin liai wo 
hoga waagarkoiabwab jadtd sarkar bahadur kayem 
ho to usko bhi ham eamindaran adaye liarenge ” 

which rendered in English means that the 
zamindars (lessors) will pay revenue and 
cesses etc., and that the mokaridars have no¬ 
thing to do with the payment thereof, and if 
any new cesses are imposed, the zamindars 
will pay the same. The above provision in 
the lease has been interpreted by the Courts 
below as having the effect of exempting the 
lessees from the payment of cesses. These 
words have been taken to mean that the par¬ 
ties had contracted themselves out of the 
provisions of the statute, namely, the Bengal 
Cess Act. If that interpretation is correct, 
the suit has been rightly dismissed by the 
Courts below. But, in my opinion, these words 
[do not bear that interpretation. These words 
merely reiterate the legal position that the 
primary responsibility for the payment of 
•Government revenue and cesses which are 
payable under the Cess Act by the zamindar 
rests on the zamindar, that is, the lessor, and 
that it has been agreed by the parties that it 
was not one of the terms of the document 
creating the lease that the responsibility of 
the lessor should be transferred to the shoul- 
ders of the lessees. Tho se words do not have 

6 (’33) 20 A.I.R. 1933 Cal. 527 : 60 Cal. 687 : 144 

I. C. 676, Bhagwan Das v. Bhupendranarayan 

7 S T’22? - 9 A.I.R. 1922 Cal. 300 : 68 I. 0. 937, 

Bhupendra Narayan v. Midnapur Zamindary Co., 

ft* 1 P 971 14 AIR. 1927 Cal. 965 : 106 I. O. 851, 
* 13 o 1 Morsbidabad v. Bhupendra 

Narayan Sinha. 


the effect of doing away with the statutory 
liability of the lessees to pay their portion of 
the cesses, that is to say, cesses levied on the 
annual income of their tenure minus the land¬ 
lords' portion. That this was the intention of 
the parties is further made clear by the factl 
that where the annual rent payable by the 
tenant to the zamindar has been fixed, it is) 
only said that the tenant shall pay to the 
proprietor Rs. 70 per year as rent. It does 
not further say that the said Rs. 70 is inclu- 
sive of cesses. The Courts below relied upon 
a decision of a Single Judge of this Court in 
A. I. R. 1935 l’at. 805. 3 That case is an au- 
thority for the proposition that it is open to 
the parties to enter into a contract at variance 
with the provisions of the Cess Act; in other 
words, that the liability to pay cess can be 
contracted out. But that case is not really 
of any assistance to the defendants respon- 
dents inasmuch as it has recognized the posi. 
tion that unless there are clear and unequivo- 
cal words to the effect that the parties were 
making terms for themselves at variance with 
the statutory law as laid down in the Cess 
Act, the law must take its course. Hence if 
a contract between the landlord and the 
tenant said that the landlord was entitled to 
so much rent besides so much as cesses, that 
does not necessarily mean that in the event 
of the enhancement of cesses by a revalua¬ 
tion of the estate including the tenure con¬ 
cerned, the tenant shall not bo liable for his 
proportion of the enhanced cesses. The deci¬ 
sion of a Division Bench of the Calcutta High 
Court in 12 C.W.N. 154, 10 is rather instructive 
in this respect. In that case, the mokurari 
lease had provided for a certain sum as being 
the fixed rent inclusive of cesses. Subsequently 
on a revaluation of the estate cesses realiz¬ 
able from the mokurari tenure were increased. 
The landlord claimed the additional cesses 
attributable to the revaluation of the tenure 
in question. The tenant pleaded that rents 
had been fixed in perpetuity and that, there¬ 
fore, the lessees were not liable for the 
enhanced cesses. Their Lordships on a con¬ 
struction of the terms of the lease came to 
the conclusion that the contract did not 
provide that if the cesses were increased in 
future, the additional burden should fall only 
upon the landlord and that the tenant was 
exempt from liability even in the event of 
the cesses being enhanced on account ot the 
revaluation of the leasehold. I thl /,?°“? e ; 
xion I cannot do better than quote the following 
passage fro m their Lordships’ judgment: _ 

9. (’35) 22 A. I. R. 1935 Pat. 305 : 155 i. C. 96 

Gourchandra v. Sarat Kuman Debi. 

10. (’08) 12 O. W. N. 154, Mahanand Sahai v. M . 

Saycdunnissa Bibi. 
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“In support of the interpretation which we put 
upon the contract, reliance may he placed upon two 
well-established principles. In the first place, it is 
indisputable that when an exemption is claimed 
from statutory liability, the contract, under which 
exemption is claimed, must bo strictly construed 
against the claimant and it must appear from its 
terms, beyond the possibility of any dispute, that 
the parties intended to vary the liability as imposed 
by the statute. This rule is especially applicable 
where exemption is claimed from taxation imposed 
by the State. No doubt, in this particular instance, 
it was open to the parties to contruct themselves out 
of the provisions of the statute. But it must be 
clearly and satisfactorily established, not only that 
the parties did intend that their liability should be 
different from that created by the statute, but also, 
that they intended the variation to go to the extent 
now suggested on behalf of the respondent. In the 
second place, it is well-established that the construc¬ 
tion to be placed on a deed ought to be such as will 
render it reasonable rather than unreasonable and 
will make it just to both the parties rather than 
unjusttoonc of them.-see (1858) 1 C.B.(N.S.) 110*1 and 
[1845) 14 M. iV W. 167.1- In other words, as stated 
by Phillips J., in 47 Fed. Rep. 880,13 a Court should 
always prefer that construction, consistent with the 
language of the deed, which will prevent one of the 
parties from obtaining an unconscionable advantage 
over the other.” 


I would respectfully concur with the observa 
tions of their Lordship9 quoted abovo. Apply, 
ing those principles to the present case, it 
must be held that there aro no words in the 
lease which could he construed as exempting 
the lessees from all liability, present and 
future, under the Cess Act. As already indi¬ 
cated, in the first instance, it is the proprie¬ 
tors duty to pay all cesses levied on the 
entire estate and then he is enabled by the 
provisions of the statute to realise a certain 
proportion of the total cesses from tenure- 
holders, if any, in the estate and from other 
tenants like occupancy tenants. In this case 
it is not said in the lease that Rs. 70 is inclu- 
sive of all cesses already realisable from the 
lands included in the tenure or that may 
hereafter be levied by fresh legislation or by 
a fresh valuation of the tenure with a view to 
finding out the annual value of the lands 
comprised therein. Again, if the contention 
raised on behalf of the tenants respondents 
were to bo accepted, it is not difficult to itna- 
gme a time when the proprietor may get 
nothing from the lessees by way of rent as 
the cesses may exceed rs. 70 a year. We know 
that under the Cess Act cesses are levied on 
£0 annual value of the lands which implies 
total rents payable ,n respect of the lands 
comprised m the estate. If the tonure-holder 
were to increase the productive capacity of 
the lands by improved methods of cultiva- 
tion or by bringing uncultivated portion of 

*r * \ 0l B - (N a ) 110 : 26 L. J 0 P 73 • OR 

13. 47 Fed. Rep. 880, McEIroy v. Sloope. 


the tenure into cultivation, thu annual value 
of the lands in his tenure would naturally be 
increased with the result that a larger amount 
of cesses would be assessed thereon. The 
tenure-holder would make greater profits but 
the burden of those profits would not fall on 
him but on the lessor, so much so that with 
the passage of time and further improvement 
in the tenure, a stage may bo reached when 
the cesses leviable on the lands of the tenure 
may amount to a figure larger than the rent- 
fixed in perpetuity, namely Rs. 70. The ac- 
ceptanco of the interpretation placed upon 
. the relevant words of the lease by the Courts 
below, and as contended for on behalf of tho 
respondents, would lead to this unjust result 
that the landlord may be unjustly deprived 
of his share of the profits from the tenure. 
Certainly such an interpretation cannot be 
accepted unless another more reasonable con¬ 
struction cannot be put on those words. In 
this case the Court is not iu that helpless 
position. As a result of all these considera¬ 
tions, it must bo held that there are no clear 
words in the lease in question entitling the 
defendants respondents to complete exemp¬ 
tion from their statutory liability. In the* 
result this appeal is allowed and tko judg¬ 
ment and decree passed by the Courts below- 
set aside and the suit decreed with costs 
throughout. 

Fazl Ali C. J.—I agree. 

G -K. Appeal allowed, 
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Manohar Lall and Das JJ. 

Salahuddin Ryder Khan and others _ 

Petitioners 

v. 

Dhanoo Lal Choudhary and others _ 

rv ^ „ Opposite Party . 

v i io?c D - 729 0f 1944 > Decid *d on 19lh 

0rdcr of Sub * J “dge. Muzaflar- 
pur, D/- 24th August 1944. 

17 (a, ?rr- ,eeSAcl( , 1870 )' Ss 7(iv) W«Bd(v),and 
1 .fcuitior possession of some properties sold by 

private sale and some in execution o i mortgage 
decree — How court-fee is to be computed ex¬ 
plained — S. 17 does not apply since “subject* ’ 
means cause of action.*’ 

•J2JS 0 “ p0r8 °? s » ue9 . ,or Possession of joint family 
properties some of which have been transferred by bis 

pr ‘ vaU> 6ftle and ‘ho rest sold in execution 
of mortgage decrees, the alienations by private salo 
•*> traded by the plaintiff as null and void and 

of° morto m bUt l !? e 64,03 hc,d iD ^““‘ion 
thev d !* ree9 are binding on tho plaintiff till 

contr^tPdI ft“ Ud0 ‘ h ,° ground that lhe debts aro 

for a n illegal or immoral pnrposo. There¬ 
of morlpfto 8 ^ 10 tho Properties Bold in execution 
vaCofe jjyy tho P |air >tiff must state tho 

the ri h c pr ? p “ tlea ' , tha t is. tho amount at which 
the relief sought m valued. With regard to other 

properties, tho value shall bo deemed to be twenty 
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times the revenue payable for them. Section 17, 
however, would not apply, and court-fees would be 
payable on the total value of the two kinds of pro¬ 
perties. The word 'subject' used in S. 17 means 
‘cause of action* and is not to be interpreted with 
reference to the different subjects mentioned in 
S. 7: (’20) 7 A.I.R. 1920 Pat. 290 and (’22) 9 A.l.R. 
1922 Pat. 613 (F. B.), Ref. [P 424 C 1] 

Per Manohar Lall J . — Where Mitakshara son 
seeks to set aside a decree upon a mortgage execu¬ 
ted by his father and the sale held thereunder and 
then to obtain possession of the joint family estate, 
the suit cannot be held to be merely a suit for re¬ 
covery of possession but for a declaration with con¬ 
sequential relief. But where a son seeks to recover 
the property which has been sold by the father by a 
private sale, the son can ignore the sale and simply 
seek to recover possession of the property covered 
thereby. In such a case he need not ask for a decla¬ 
ration and the suit cannot be treated to be a decla¬ 
ratory suit with a consequential relief but it must be 
treated simply as a possessory suit : (’20) 7 A. I. R. 
1920 Pat. 290 ; (’24) 11 A. 1. R. 1924 P. C. 50 and 
13 Cal. 21 (P. C.), Rel. on. [P 425 C 2] 

(b) Court-fees Act (1870), S. 7 (iv) (c)—Plain¬ 
tiff has initially to put his valuation — But if 
arbitrary and unreasonable, Court can revise. 

In suits coming under S. 7 (iv) (c) the plaintiff 
shall initially value the relief which he claims. If 
the valuation is arbitrary and unreasonable, the 
Court can revise it. If the plaintiff is out of posses¬ 
sion, the proper value should be the value of the 
property. In stating that value, it will no doubt be 
open to the plaintiff to bring to the notice of the 
Court any exceptional circumstances which may 
exist at the time and which may only temporarily 
affect the value of the properties : Case law consi¬ 
dered. [P 425 C 1] 

P. R. Das t L. K. Jha and S. Anwar Ahmad — 

— for Petitioners. 

G. P. Das t A. H. Fakhruddin , Sambhunath and 
Hariatis Kumar — for Opposite Party. 

Das J. —This is an application in revision 
relating to a court-fee matter. The petitioners 
are sons of one Raja Muhammad Yakub 
Khan, deceased, proprietor of what is common¬ 
ly known as the Persouni Raj Estate. The 
allegation is that the ancestors of the peti¬ 
tioners were originally Hindus, but were con¬ 
verted to Islam; they, however, continued to 
be governed by the Mitakshara law of co¬ 
parcenary. It is not necessary at this stage 
to consider how far this allegation is correct. 
The petitioners further alleged that their 
father was a man of immoral habits and was 
addicted to drinking wine, taking bhang, 
opium, etc. He borrowed money to satisfy 
his immoral and vicious habits, and executed 
several mortgage bonds and two sale-deeds 
for the purpose, all relating to the joint fami¬ 
ly properties mentioned in Sch3. A, B, c and 
D of the plaint. On the basis of the mortgage 
bonds, decrees were obtained, and in execution 
of the decrees the properties were sold. The 
petitioners therefore brought the suit out of 
which this application has arisen, and asked 

for the following reliefs : 

“(a) That it may be adjudged by Court that the 
mortgage bonds dated 10th September 1915, 9th 


March 1918, (in favour of defendants 1 to 8) and 
10th September 1915, 5th August 1919 and 14th 
April 1921 (in favour of defendants 9 to 14) and 
mortgage bond dated 13th January 1928 and kebala 
dated 13th January 1928, (in favour of defendants 
15 to 24) and 23rd March 1911, (in favour of defen¬ 
dants 15 to 37) executed by Raja Mohammad 
Yakub Khan, deceased, father of the plaintiffs were 
for illegal and immoral purposes and are not bind¬ 
ing on the plaintiffs and the decrees and the sales 
thereunder as also the sales under the kebalas dated 
23rd March 1911 and 13th January 1928, are null 
and void and not binding on the plaintiffs who are 
consequently entitled to recover possession of those 
properties. 

"(b) The possession of the properties given in the 
schedules below may be awarded to the plaintiffs by 
ousting defendants first party therefrom. 

(c) That the co^t of the suit be awarded to the 

plaintiffs. « 

(d) Any other relief to which the plaintiffs may 
be deemed entitled be awarded to them." 


The petitioners paid court-fees on twenty times 
the Government revenue payable for the pro¬ 
perties in suit, as on a suit for possession under 
S. 7 (v), Court-fees Act. The Court below has 
held that the suit properly comes under S. 7 
(iv) (c), Court-fees Act, and has demanded 
court-fees on the market value of the pro- 
perties in suit. It is against this order of the 
learned Subordinate Judge that the present 


application is directed. It has firstly been 
contended before us that the learned Subordi¬ 
nate Judge is wrong in holding that the suit 
comes under S. 7 (iv) (c), Court-fees Act. It is 
urged that the petitioners are entitled to treat 
all the alienations as null and void, and can 
merely ask for possession without the neces¬ 
sity of having a declaration at all. Reliance 
has been placed for this contention on the 
Full Bench case in 16 Pat. 7G6. 1 Reference has 
also been made to the decision of their Lord- 
ships of the Judicial Committee in 34 I. A. 87/ 
where the following observations occur : 

•'.... A Hindu widow is not a tenant for life, 
but is owner of her husband's property subject to 
certain restrictions on alienation and subject to its 
devolving upon her husband’s heirs upon her death. 
But she may alienate it subject to certain conditions 
being complied with. Her alienation is not therefore 
absolutely void, but it is prima facie voidable at tho 
election of the reversionary heir. He may think fit 
to affirm it, or he may at his pleasure treat it as a 
nullity without the intervention of any Court, and he 
shows his election to do tho latter by commencing 
an action to recover possession of the property. 
There is, in fact, nothing for the Court either to set 
aside or cancel as a condition precedent to the right 
of action of the reversionary heir.” 

In my opinion, the aforesaid contention, raised 
on behalf of the petitioners, is not correct 
so far as the properties which have been sold 
in execution of mortgage decrees are concern¬ 
ed. The true test in such cas es has been laid 

1. (-38) 25 A. I. R. 1938 Pat. 22 : 16 Pat. 7i66 :172 
I. C. 840 (F. B.), Bamkhelawan Sahu v. Surendra 

2 S fo7) 34 Cal. 329 : 34 LA. 87 (P.G.), Bijoy Gopal 
Mukherji v. Krishna Mahishi Debt. 


1945 


Salahuddin Htder Khan v. Dhanoo Lal (Das J.) Patna 423 


down in tbe Full Bench decision in 2 Pat. 125 s 
in which the plaintiffs as reversionary heirs 
instituted a suit to recover possession of cer¬ 
tain properties which had been the subject- 
matter of a gift by a widow. It was observed 
in that case that the real question for deter¬ 
mination was whether or not the plaintiff 
could obtain in'the suit a decree for possession 
without first seeking a declaration that the 
gift to the defendant by the widow was not 
binding on him. It was stated therein that if 
tbe gift was binding against the reversioner 
until it was set aside by a decree of the Court, 
then it was essential that the plaintiff should 
first ask for a declaration setting it aside. The 
case in 2 Pat. 125 s has not been overruled by 
the later Full Bench decision in ig pat. 7 G 6 . 1 
This later decision related to two cases in both 
of which it was found that no declaration was 
sought for or required. The facts show that 
in one of the cases the plaintiff claimed as 
the nearest agnate and heir of the last male 
owner, and treated the gift by the widow as 
null and void. In the other case, the plaintiff 
claimed as heir of one Rani Rajbansi Kuer 
certain properties set forth in the schedule, 
which were stated to be the absolute stridhan 
properties of Rani Rajbansi Kuer. In none of 
the two cases was it necessary for the plaintiff 
to ask for a declaration before he could get 
possession. The position is different in a case 
where the plaintiff claims relief to which he 
is not entitled until some decree or alienation 
of property, which stands in his way, has been 
avoided. 


The case in 5 Pat.L.j. 394* is exactly simila 
to the present case. In that case, two Mital 
shara sons filed two suits to set aside decree 
made upon mortgages executed by their fathe: 
and sales held under such decrees, and to ol 
tain possession of their individual shares i 
the joint family property. It was held that ii 
effect the suits were not merely for recover 
of possession but for declarations with conse 
quential relief, and that, therefore, the court 
fee payable in each case was not a sum equa 
to ton times the Government revenue but at 
ad valorem fee calculated on the value of thi 
plaintiff a share in the joint family property 
It is contended before us that this deciaior 
must be considered to have been overruled, bj 
implication by the deoision in 16 pat. 766 1 Ir 
rny opinion, this contention is not correct, anc 
iMes sight of the essential distinction betweer 
alienations made by a widow or other limited 
heir without legal necessity and without th e 

3 ; (’22) 9 A. I. R. 1922 Pat. 616 : 2 Pat 19 K • cc 
, £ C. 700 (F. B.), Bam Sumran Pras^ v/aobinl 

4 4U°c 7 ?)s' qv, R ' 19 n° ? at - 290: 5 Pa ‘- L. 3. 394- 
1 I- C. 95, Shama Pershad.v. Sheopensan Singh 


consent of the next reversioners, and aliena¬ 
tions made by a Hindu father as such. The 
power of the manager of a joint Hindu family 
to alienate joint family property is analogous 
to that of a manager for an infant heir as 
defined by their Lordships of the Judicial 
Committee in G M. I. A. 393. 5 A Hindu father 
as such, however, has special powers to alie¬ 
nate coparcenary properties which no other 
coparcener has. In the exercise of these powers 
he may sell or mortgage ancestral properties 
including the interest of bis sons, grandsons, 
and great-grandsons therein for the payment 
of his own debt, provided the debt was ante, 
cedent debt, and was not incurred for immoral 
or illegal purposes. It is for the alienee to 
prove that the antecedent debt existed or that 
after due enquiries he, in good faith, believed 
that it existed; the burden is then shifted upon 
the sons to prove that the debt was contracted 
by the father for an immoral or illegal pur¬ 
pose. As regards the properties which were 
sold in execution of mortgage decrees, it is 
clear that the petitioners as sons cannot treat 
the sales as null and void in the way in 
which a reversioner can treat alienations by 
a limited owner as null and void. The sons 
are bound by the sales, unless they prove 
that the debts were contracted by the father 
for an immoral or illegal purpose. With re¬ 
gard to the properties which have been sold 


in execution of mortgage decrees and have 
passed out of the possession of the family, 
the petitioners cannot ask for possession with¬ 
out first getting a declaration that the debts 
were incurred for an illegal or immoral pur. 
pOBe. That being the position, the learned 
Subordinate Judge is clearly right in his 
finding that the suit in effect comes under S. 7 
(iv) (c), Court-fees Act, so far as the proper¬ 
ties which have been sold in execution of 
mortgage decrees are concerned. 

As to tbe properties which have been sold 
by private sale deeds, the position is to some 
extent different. The father could sell the 
joint family properties including the sons' 
interest therein to discharge a debt contracted 
by him for his personal benefit, provided the 
debt was antecedent to tbe alienation. As 
stated above, it would be for the alienee to 
prove initially that such antecedent debt 
existed. In the plaint, it is stated that thero 
was no justifying necessity for any of the 
alienations, and they were made to satisfy 
the vicious and immoral habits of the father. 
Iho petitioners as sons and coparceners can 
treat suoh sales as not binding on them, 
leaving it to the defendants to prove t hat 

Vcn 54 S, 6 M,I,A * 993: 1 Sar - 652: 2 Suther. 29 
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they were for antecedent debts. Learned 
counsel has made a distinction between the 
two kinds of alienations, and I think that 
there is such a distinction in the present case: 
the alienations by private sale by one copar¬ 
cener without justifying necessity can be 
treated by the petitioners as null and void 
and not binding on them, whereas the sales 
held in execution of mortgage decrees are 
binding on the petitioners till they are set 
Aside on the ground that the debts were con¬ 
tracted for an illegal or immoral purpose. 
Therefore, with regard to the properties sold 
in execution of mortgage decrees, the plain¬ 
tiff must state the value of the properties, 
that is, the amount at which the relief sought 
is valued. With regard to other properties, 
the value shall be deemed to be twenty times 
the revenue payable for them. Section 17, 
Court-fees Act, would not apply, and court- 
fees would be payable on the total value of 
the two kinds of properties, calculated as 
stated above. As observed in A.l.R. 1922 Pat. 
359,° the word ‘subject’ used in S. 17 means 
‘cause of action’ and is not to be interpreted 
with reference to the different subjects men¬ 
tioned in S. 7. 

It has next been contended on behalf of 
the petitioners that the learned Subordinate 
Judge is wrong in asking them to pay court- 
fees on the market value of the properties 
sold in execution of mortgage decrees. It is 
pointed out that under s. 7 (iv) (c), Court- 
fees Act, the plaintiff is entitled to state the 
amount at which he values the relief sought, 
and he can put any value he likes. Learned 
counsel has relied on the decision of their 
Lordships of the Judicial Committee in 46 
I.A. 15, 7 and also on the following Calcutta 
decisions: 58 Cal. 281, 6 * 8 9 33 C. W. N. 231° and 
34 c.WN. 321. 10 As far as this Court is con¬ 
cerned, there is a long line of decisions which 
have laid down that the plaintiff cannot be 
allowed to put an arbitrary valuation on the 
relief he seeks; if he does so, it is open to 
the Court to determine the value and ask 
the plaintiff to pay court-fee on the value so 
determined. I need refer only to some of the 
decisions of this Court on the subject: 4 Pat. 

6 . (’22) 9 A. I. R. 1922 Pat. 359 : 4 Pat. L. J. 195: 
50 I. C. 470, Nauratan Lal v. Wilford Joseph 
Stephenson. 

7 (’18) 5 A.l.R. 1918 P.C. 135: 43 Bom. 376: 46 

I. A. 15 : 62 I. C. 897 (P.C.), Sunderbai v. Collec¬ 
tor of Belgaum. 

8 . (’30) 17 A.l.R. 1930 Cal. 086 : 58 Cal. 281 : 131 
I. C. 587, In re Kalipada Mukherjee. 

9. (’29) 118 I. C. 357 : 33 C. W. N. 231, Official 
Trustee of Bengal v. Gobardban Guchait. 

10. (’80) 17 A.l.R. 1930 Cal. 473 : 127 I. C. 665 .* 

34 C.W.N. 321, Pannalal v. Abdul Gam. 


L. J. 703, 11 5 P.L..T. 394, 4 A.l.R. 1923 Pat. 1S7 12 
and A.l.R. 1932 Pat. 9. 13 I may further state 
that in the case in A.l.R. 1923 Pat. 137 12 the 
case in 461.A. 15 7 was considered and disting, 
uished. Several previous decisions taking a 
contrary view were considered in that case, 
and it was observed as follows : 

"It will be observed that none of those cases 
relate to possession. They would all seem to relate 
to claims in which the Court had no option but to 
accept the plaintiffs' valuation. No case has been 
shown to us where there was a claim for possession 
aDd where the plaintiff was allowed to put a valua¬ 
tion upon it which the Court knew to bo false." 

The Calcutta High Court cases taking a 
different view, particularly the case in 34 
C.W.N. 321, 10 were noticed and not followed 
in A.l.R. 1932 Pat. 9. 13 This last case has been 
approved in the latest Full Bench decision 
in 22 Pat. 783, u where also it has been held 
that the Court i9 empowered under the law 
to revise the valuation put by the plaintiff, 
and if on such a revision, in its opinion, the 
valuation is insufficient or arbitrary, it has 
jurisdiction to fix a right valuation. The dis¬ 
tinction between cases in which the plaintiff 
is in possession and cases in which the plain¬ 
tiff is out of possession has been clearly ex¬ 
plained in A.l.R. 1939 Pat. G31. 16 The following 
observations made therein are relevant for 


our present purpose : 

“We have no doubt that the proper method of 
valuing the suit i9 according to the injury or loss 
from which the plaintiff seeks to be protected, and 
that loss cannot be valued as the Subordinate Judge 
has valued it at the total value of the properties in 
suit ; such a value would be proper if the plaintiff 
was out of possession of the properties." 

Even in the Calcutta High Court, the case in 
58 Cal. 281 8 came to be reconsidered in Cl cal. 
79G. 10 This is a Full Bench decision of the 
Calcutta High Court, and it is stated there 
that the decision of their Lordships of the 
Judicial Committee in 46 I. A. 15 7 is not really 
a decision on the question at issue, and 
Mukherji J. has made the following observa- 


ions in his leading judgment: 

"On a careful perusal of their Lordships* judg¬ 
ment, however, I have como to tho conclusion that 
lie point was not before their Lordships and no 
ecision on it was, in fact, passed; wbat appears in 
be report is only a recital of tho facts in that case. 

1. (’20) 7 A.l.R. 1920 Pat. 656 : 4 Pat. L.J. 703 
56 I. C. 316, Brij Krishna Das v. Murli Rai. 

2. (’23) 10 A.l.R . 1923 Pat. 137 : 2 Pat. 198 : 
68 I. C. 316, Ram Sekhar Prasad Singh v. Sbeo- 

nandan Dubay. tai . iqq 

3. (*32) 19 A.l.R. 1932 Pat. 9 : 11 Pat. 161 . 133 

I.C. 687, Ramcbaritar Panday 'Basgit "J* . 9ir 

4. (’44) 31 A.l.R. 1944 Pat. 17 : 22 Pat. 783.216 
I.C. 132 (F.B.), Mt. Rupia v. Bbata MaMon. 

5. (’39) 26 A. I. B. 1939 Pat. 531 : 182 I. C. 15*. 
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Whether these observations be correct or 
not, it is clear that the decision of their Lord- 
ships in 4G I. A. 15 7 was in relation to reliefs 
claimed in a suit in which the plaintiff was 
still in possession. In the Full Bench decision 
referred to above the Calcutta High Court has 
held that the case in G c. L J. 4-27 i7 was cor¬ 
rectly decided so far as it laid down that it is 
within the power of the Court to revise the 
plaintiff’s valuation. The case in 6C.L.J. -J27 1 ' 
lias been consistently followed in this Court, 
ilt is. therefore, clear that there is a long line 
jof decisions of this Court to the effect that in 
suits coming under S. 7 (iv) <c), Court-fees 
Act, the plaintiff' shall initially value the re¬ 
lief which he claims. If the valuation is 
arbitrary and unreasonable, tbo Court can 
revise it. If the plaintiff is out of possession, 
as in the present case, the proper value should 
be the value of the property. In stating that 
value, it will no doubt be open to the plain¬ 
tiff to bring to the notice of the Court any 
exceptional circumstances which may exist at 
the present time and which may only tem¬ 
porarily affect the value of the properties. 

, For these reasons. I am of the view that the 
learned Subordinate Judge has rightly asked 
the petitioners to state the value of the pro. 
perties which have been sold in execution of 
mortgage decrees. For other properties, the 
value shall be twenty times the Government 
revenue payable for them, as in a suit for 
possession. Court.fees will be paid on the 
total value of the two kinds of properties,- 
calculated as stated above. The result, there! 
fore, is that the application is allowed in part, 
and the order of the learned Subordinate 
Judge is varied as indicated above. In view 
of the limited success of the petitioners, I 
would award no costs of hearing of the 
application. 


Manohar Lall J. — My learned brother 
has reviewed the case law exhaustively and I 
entirely agree with his reasonings and conclu- 
sions. In the well-known case in 13 I. a. l 13 
Lord Hobhouso in delivering the judgment of 
their Lordships made these observations at 
page 17: 


appears to their Lordships that sufficient co 
baa not always been taken to distinguish betwe 
the quest'on how tar the entirety of the joint ests 

o u n a h be wlrr r iho faiWs ^ ebt - the £ 

h ° , far . lho 8on9 can b «> precluded by procee 
mgs taken by or against the father alone fro 

tEincinf« at , P e 8 ,ruo t> v e as it may bo 

th« ?" J Impendent coparcenary rights 

bave ,oc “me time csmblis 
e<l tbo principle that the sons cannot set no thf 

Mt. Naomi Babuasin v. Modhun Mohun. 1 


debt?, if not tainted with immorality. On this im¬ 
portant question of the liability of the joint estate 
their Lordships think that there is now no conflict 
of authority ... If his debt (that is to say, the 
father’s debt) \va* of a nature to support a sale of 
the entirety, he might legally have sold it without 
suit, or the creditor might legally procure a -tale of i: 
by suit. All the sons can claim is that, not bein'.* 
parties to the sale or execution proceedings, they 
ought not to be barred from trying the fact or the 
nature of the debt in a suit of their own. Assuming 
they have such a right, it will avail them nothing 
uuJcss they can prove that the debt was not such* as 
to justify the sale.** 

In another well-known case, 51 I. A. 129, 1: ’ 
Lord Dunediu in delivering the judgment oi 
their Lordships laid down five proposition - 
out of which the second and the third propo¬ 
sitions are relevant: Proposition 2 — If the 
managing member is the father and the other 
members are his sons, he may, by incurring 
debt so long as it is not for an immoral pur¬ 
pose, lay the estate open to be taken in 
execution proceedings upon a decree for pay¬ 
ment of that debt. Proposition 3—If be pur- 
ports to burden tbo estate by a mortgage, 
then unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate. 


It seems to me, therefore, that the true, 
position is that where Mitakshara son seeks, 
to set aside a decree u[>on a mortgage executed 
by bis father and the sale held thereunder 
and then to obtain possession of the joint 
;amily estate, the suit cannot be held to be 
merely a suit for recovery of possession but 
for a declaration with consequential relief (see 
the case in 5 Pat. L. J. S94 4 ); but where a son 


seeks to recover the property which has been 
sold by the father by a private sale, the son 
can ignore the sale and simply seek to recover 


possession of the property covered thereby, 
In such a case he need not ask for a declara- 
tion and the suit cannot be treated to be a 
declaratory suit with a consequential relief 
but it must bo treated simply as a possessory 
suit. This view has been consistently taken in' 
a number of decisions of this Court as has 
been pointed out by my learned brother. 

Is this view affected iu the least by the 
decision of their Lordships of tho Judicial 
Committee in 4G I. A. 15, 7 upon which strong 
reliance was placed by Mr. P. R. Das ? If the 
factsof that caso are examined, it will be found 
that the plaintiff asked for a declaration that 
he was the adopted son of the deceased 
Dongappa Jayappa and for a perpetual in¬ 
junction restraining the defendant from re¬ 
covering the properties in suit from the 
plaintiff. It was not a caso where the plaintiff 
wanted to recover possession of the properties 
f rom the defendant. In these c ircumstances 

1 ? / 2 , 4 i 0 U A’ J* JP* 1924 P - u - 6U : AH- 95 : 61 
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the value of the relief sought for was the value 
of the injunction. It is always difficult to put 
a proper value upon an injunction in these 
circumstances and, therefore, all that the 
Court can insist on is that the plaintiff should 
not make an arbitrary valuation. If these 
facts are kept in view the observations of Sir 
John Edge, who delivered the judgment of 
their Lordships at page 21 , are fully under- 
standable. Says his Lordship : 

‘Where the plaintiff sues for a declaratory decree 
and asks for consequential relief and puts his own 
valuation upon that consequential relief, then for the 
purpose of the court-fee and also for purposes of 
jurisdiction it is the value that the plaintiff puts 
upon the plaint that determines both." 

These observations of their Lordships are 
binding upon all Courts in India, but, in my 
opinion, these observations do not apply to the 
situation which arises in the present case 
where the plaintiff is asking for recovery of 
possession and is bound to ask for a declara¬ 
tion with regard to those properties which 
passed out of the family due to the mortgage 
and the execution sale held thereunder. In my 
opinion, therefore, the decision of the Privy 
Council is of no assistance to Mr. Das. It is 
unnecessary for me to examine the Calcutta 
cases because we are bound by a long series 
of the cases in our Court which, in my opinion, 
correctly lay down the principles which should 
be followed in such cases. 

On behalf of the respondent it was argued 
that the plaintiff tas in effect asked for a 
declaration that the sale-deeds which were 
executed by the father were not binding upon 
him because they were executed for immoral 
or illegal consideration, and it is, therefore, 
suggested that the plaintiff should pay ad 
valorem court-fee and not merely on twenty 
times the Government revenue. But the short 
answer to this contention is that these allega¬ 
tions in the plaint merely anticipated the 
defence which may be set up on behalf of the 
defendant and cannot be construed as asking 
for any declaration. Even assuming, however, 
that the plaintiff has asked for a declaration 
it was unnecessary for him to do so because 
the Court is bound to adjudicate the matter in 
controversy between the parties, and for the 
purposes of court-fee the Court ^ill rcgaid 
this declaration as unnecessary : see 2 Pat 
125. 3 For these reasons I agree that the court- 
fee should be levied on the plaintiff in the 
manner indicated by my learned brother. I 
would add that it wiU be open to the plaintiff to 
show that in the special circumstances of this 
case the properties should not be valued at the 
market rate either on account of the rise in 
the price due to temporary cause or on account 
of any special circumstance which may affect 
this particular plaintiff regarding those pro¬ 


perties. But in the absence of any special 
circumstance as the plaintiff is bound to put 
a reasonable value upon the reliefs sought by 
him, he must value them according to the 
market value. I also agree that there should 
be no order for the costs of this application. 

R K. Order accordingly . 
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Barhu Mahtoand another—Defendants 
19 and 20 — Appellants 

v. 

Srimati Jasoda Devi t Plaintiff and 

others — Defendants — Respondents . 

Appeal No. 135 of 1943, Decided on 6th February 
1945, from appellate decree of Addl. Sub-Judge, 
Hazaribagh, D/- 3rd December 1942. 

(a) Charge—Decree executed as money decree 
— Decree-holder not objecting to sale subject 
to mortgage—Charge is not extinguished. 

Where a charge decree-holder executes the decree 
as a money decree and therefore in that execution 
the decree-holder did not object to an order direct¬ 
ing that the property might be sold subject to the 
mortgage, the omission to object would not have the 
effect of extinguishing the charge. [P 427 C 2] 

(b) Transfer of Property Act (1882, as amended 
in 1929), S. 100—S. 100 is retrospective. 

Section 100, as amended by Act 20 of 1929, is 
retrospective : (*40) 27 A.I.R. 1940 Pat. 38 5, Bel.on. 

[P 427 C 2] 

B. C. De and Brahmdeo Narayan — 

for Appellants. 

Dasu Sinha , Murtata Fazl Ali and Sambhu Nath 

— for Respondents. 

Fazl Ali C. J_ This is an appeal by 

defendants 19 and 20 in a suit brought by the 
plaintiff to enforce a mortgage bond said to 
have been executed by defendant l on 3lst 
August 1928, in respect of 7 annas 6 pies share 
in village Kapka in favour of defendant 23. 
This defendant 23 who is admittedly the bus- 
band of the plaintiff assigned his interest 
under the mortgage to the plaintiff on 28 th 
June 1937. On the basis of this assignment, 
the present mortgage suit was instituted by 
the plaintiff on 10th February 1940. The ap¬ 
pellants resisted the suit mainly on the ground 
that they had a prior charge and the suit 
could be decreed only subject to that charge. 
In order to understand this defence it will be 
necessary to refer to certain facts. It appears 
that in 1926 the appellants (defendants 19 and 
20) instituted two money suits against defen¬ 
dant 1 and his three brothers. It W “ 
stated here that defendant 1 admittedly 
owned 7 annas 6 pies share and the three 
brothers had 1 anna 6 pies each in village 
Kapka. In 1927 a compromise decree was 
passed in the two money suits for a certain 
sum of money which under the danse was 
payable by a series of instalments^Oneo 
the provisions in the compromise decree was 
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that on the failure of the defendants to pay 
three consecutive instalments it would be 
open to the decree-holders to realise the 
entire decretal amount by execution. Another 
provision which the decree contained was 
that the amount for which the decree had 
been passed would be a charge on the 12 
annas share of the defendants in village 
Kapka. After this decree several execution 
proceedings were started by the appellants. 
One of them was started in the year 1931 and 
on this occasion a petition was filed by defen¬ 
dant 23, that his mortgage of 1928 should be 
notified in the sale proclamation. Subsequently 
the Court directed that the property may be 
sold subject to his mortgage. The execution 
proceedings, however, were ultimately dis¬ 
missed for default. Another execution pro¬ 
ceeding was started in the year 1933 and 
in this case defendant 28, who had in the 
meantime purchased 1 anna 6 pies share in 
village Kapka in execution of a money decree, 
preferred a claim under 0 . 21, R. 58. This 
claim was allowed, but the question of the 
priority of his mortgage was left open. In 
1935, a third execution proceeding was started 
and on this occasion 10 annas c pies share of 
village Kapka was purchased by the appel¬ 
lants in execution of their decree on 3rd 
September 193C. The appellants claim that 
the charge which was created by the compro. 
mise decree is still alive and can be used as a 
shield against the plaintiff’s mortgage suit. 
In other words, it is said by the appellants 
that the plaintiff cannot get the possession of 
the property in their possession unless they 
redeem their charge. 

Several questions of law were debated in 
the Courts below and have been discussed in 
the judgments delivered by them respectively. 
Tho first substantial question was whether the 
order passed in the execution proceedings of 
1931 directing that the properties advertised 
for sale in that proceeding might be sold sub- 
ject to the mortgage of defendant 23 precludes 
the appellants from claiming priority on the 
basis of the charge created by the compro¬ 
mise decree. The learned Subordinate Judge 
(the ower appellate Court) has taken the 
view that this order was passed under o. 21 , 

f:3, a ° d “ Buit was instituted by the 

w '* hm , a of the date of the 

Sthe ? at n rd ? , beCame final aQ d inasmuch 
as the appellants have purchased the property 

to the C n 1 t,?I Vff ?“* com P r0m[3& decree subject 
to the plaintiffs mortgage, the defence raised 

m this smt on their behalf is not open to 

mem. It seems to me, however, that in the 

fir^ace it is doubtful whether the order 

by the executing Court can be treated 

an order under 0 - 21 . R- 62 and in the 


second place, even assuming that it was an 
order made under O. 21, R. 62, the point 
which found favour with the lower appellate 
Court is not one of very great substance. It 
has been contended by Mr. Brahmdc-o Narain 
that it was open to the appellants to execute 
their decree as a money decree and to keep 
the charge alive. The decree was executed as; 
a money decree and therefore in that execuJ 
tion the appellants did not object to an order 
directing that the property might- be sold 
subject to the mortgage; but that would not 
have the effect of extinguishing the charge. It' 
seems to me that the contention has some 1 
force and must be allowed. 

There is, however, another substantial ques¬ 
tion which is involved in this appeal and that 
arises on the language of S. 100, T. P. Act. 
The amended section after explaining what a 
charge means states that save as otherwise 
expressly provided by any law for the time 
being in force no charge shall be enforced 
against any property in the hands of a person 
to whom such property has been transferred 
for consideration and without notice of the 
charge. This amendment was made in 1929 . 
The charge was created in the year 1927. The 
question therefore to be decided is whether 
S. 100 is retrospective. It was held in 21 
p.L.t. 453 1 that s. 92, T. P. Act, as amended 
in the year 1929 was retrospective. This view 
was arrived at on a construction of s. 63 of 
Act 20 of 1929, by which Act certain sections 
of tho old Transfer of Property Act were 
amended. The reasons which weighed with 
the Full Bench in holding that s. 92 was 
retrospective apply to s. 100 also. Therefore 
s. ioo must be held to be retrospective. Mr. 
Brohmdeo Narayan relied upon 54 ALL. 199 , 2 
46 C. XV. N. 57 3 and A. I. R. 1944 P. C. 96* to 
show that some of the relevant seotions 
were not held by the Privy Council to bo 
retrospective, but the point as to what would 
be tho effect of s. 63 of Act 20 of 1929, was not 
discussed or considered in those cases, 

Ihere still remains the question as to whe. 
ther the plaintiff was a transferee without 
notice of the charge. The lower appellate 
Court has found as a fact that defendant 23 
her husband whose rights have now been 
transferred to her, had no notice of the charge. 
At first sight this finding is eno ugh to con-. 
B l 40) 27 A.I.R. 1940 Pat. 885 : 19 Pat 752 • 1S9 

IS: 613 : 21 P L T - 453 Sac 6 ’ Had 

2 i A 32 in« J, 932 P - c 74 : 54 All. 199 : 59 

Lh aIILl 6 • c - 751 (P - CKFaqir Chand * 

3 C W l) H 8 M IP 47 : 195 L °- 9 : 46 

o' M - M - R - Chottiar Firm v. 

A“- S - B. Chettiar Firm. 

244 fP Cl mV 944 P i° 95: 24 Pftt - 89 : 218 1.0. 

* Madhomm Sand v. Kirtya Nand Sinhu. 
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elude this appeal but it appears that no issue 
as to notice was framed in the trial Court 
and there being no issue it was contended by 
Mr. Brahmdeo Narayan that the appellants 
had no opportunity to place all the relevant 
evidence before the Court. It seems to me 
that in fairness to both the parties an express 
issue should be framed and a finding should 
be recorded on this issue. The issue will be as 
to whether defendant 23 had notice of the 
charge upon which the appellant rely in this 
case. As this issue cannot be conveniently 
investigated in this Court I would remit this 
case to the Court below for a finding upon 
this issue after giving to both parties a rea¬ 
sonable opportunity to adduce such relevant 
evidence relating to it as they may desire to 
offer. It will be open to the Court below to 
remit the case to the trial Court for recording 
evidence. After the findings have been arrived 
at by both the Courts below they should be 
submitted to this Court as soon as possible. 
It may be stated that the onus to prove that 
defendant 23 was transferee without notico 
must be held to lie upon the plaintiff, but the 
case must be decided on the consideration of 
the evidence adduced by both the parties. 

Sinha J.—I agree. 

Case remanded. 
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Maharaja Guru Mahadeoashram 
Prasad Sahi Bahadur — Plaintiff 

— Appellant 


Parikha Chaudhri and others — 

Defendants — Respondents. 
Appeal No. 736 of 1943, Decided on 20th March 
1945 , from appellate decree of Sub-Judge, Arran, D/- 
24th February 1943. 


(a) Bihar Tenancy Act (8 of 1885), Ss. 26A and 

1( j 182_Homestead land not held by raiyat— 

ection 26A does not apply (Per Sinha J.). 
Section 182 was only intended for safeguarding 
,o interests of the rayat bo long as he himself 
intinucs to hold tho homestead even apart from his 
•cupnney or non-occupancy holding. It is a per- 
inal right created in favour of the rayat, which 
moot be transferred either by act of P«“«» “ g 

tl. on; 9 I. C. 922 (Cal.), Disting. [P 480 C 2] 

(b) Bihar Tenancy Act (8 of 1885), Ss. 182and 
6A— Homestead land would be transferable. 

Section 26A by itself would not apply to home- 
lead land: but read in conjunction with S. 182, it 
^ld apply to homestead land in the same way as 

omestoadTand tmnefeVabV “»der B.26K: 

ase law discussed. '■ 


Sarjoo Prasad — for Appellant. 

D. N. Varma — for Respondents. 

Sinha J. — This is a plaintiff’s second 
appeal from the decision of tho learned Sub. 
ordinate Judge of Arrah, affirming that of the 
Munsif of the same place in a suit in eject¬ 
ment. The facts leading up to this appeal are 
as follows: The plaintiff appellant is tho pro- 
prietor of village Kosihar where the disputed 
plot No. 537 lies. This plot is recorded, along 
with many other plots, in khata No. G9 as dih 
basgit belagan. The particular plot No. 587 
was recorded as in the possession of Eaktu 
and Bhadesar. They had also an occupancy 
holding in the village which was separately 
recorded in their names in khata No. 45. The 
recorded tenants died, and their mother sue- 
ceeded to their interest. She also died, leaving 
Deomurat Kuer, defendant G in this suit, as 
her heir. Deomurat Kuer executed a sale deed 
on 1st December 1939, with respect to tho 
homestead plot No. 537 only in favour of tho 
defendants first party (defendants 1 to 5). Tho 
plaintiff claimed possession of the plot on tho 
ground that tho tenant in possession had no 
transferable interest in the plot. The suit was 
contested by the defendants first party who 
denied that the land was not transferable. 
Hence, the only question in controversy be- 
tween the parties is whether the land in ques¬ 
tion was transferable. If this question is 
decided in the affirmative, the suit and this 
appeal must fail. If, on tho other hand, it is 
decided that the land is not transferable either 
by law or by custom of the locality, the suit 
must succeed, as the defendants in possession 
of the plot could not have acquired any title 
by virtue of their purchase from defendant 6. 
Both the Courts below have taken tho view 
that, by the joint operation of ss. 20 and 182 , 
Bibar Tenancy Act, defendant 6 and her 
predecessors in interest had acquired occu¬ 
pancy rights in the disputed land, and that 
by virtue of S. 26A, Bihar Tenancy Act, defen¬ 
dant 6 had a transferable right in the home¬ 
stead plot also. In that view of the matter, 
both the Courts below agreed in dismissing the 
plaintiffs suit. Hence this second appeal. The 
appeal was heard by me sitting singly, an 
I directed that the matter be heard by a 
Division Bench, as it raised an important 
question of law relating to the interpretation 
of the Bihar Tenancy Act as amended in 193s. 
Now, S. 182, Bihar Tenancy Act, runs as 

a »,.t wa. hi. h. m «^a rtj-a; 

tban as part of bis bolding as a ray at, tho .nc.derrU 

of his tenanoy of the homestead shall her g 
by local custom or usage, by tho prov.s.ons of this 
Act applicable to land held by a rayat. 

This section applies to that class of cases 
where the homestead of the rayat is not held 
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as a part of bis main holding as a rayat and 
it presupposes that the homestead itself is not 
held as a rayat. Primarily, local custom or 
usage governs the incidents of a tenancy of 
such a homestead piece of laud. In the present 
case, neither party has either pleaded or 
proved any custom regulating the rights and 
liabilities of the tenant in respect of such a 
land. There is a note in the record of rights 
to the effect that the landlord has no right to 
eject the tenant from the dih basgit land so 
long as it continues in possession of the tonaut 
or his heirs. It was sought to be argued that 
by implication it records the custom that the 
tenant has no transferable right in the home¬ 
stead. This entry in the record of rights can¬ 
not be construed as expressly barring the 
right of the tenant to transfer the laud. It 
may as well mean that the landlord’s right to 
eject has been barred so long as the tenant or 
his heirs are there. Hence, this case has got 
to be decided on the footing that there is no 
custom or usage governing the incidents of 
this tenancy. Failing this, the case has got to 
be decided with reference to “the provisions.of 
this Act (Bihar Tenancy Act) applicable to 
land held by a rayat." It was contended on 
behalf of the defendant.respondents that the 
new S. 2CA, Bihar Tenancy Act, which was 
enacted by the Bihar Act, llof 1938, must apply 
to the facts of the present case. Section 2GA, 
Bihar Tenancy Act, runs as follows 

“(1) Every occupancy holding or a portion thereof, 
together with the right of occupanoy therein, shall 
be capable of being transferred and bequeathed in 
the same manner and to the same extent as other 
immovable property, and all transfers made by salo, 
exchange or gift and all bequests shall, subjeot to the 
provisions of aub-s. (2), be binding on tho landlord. 

(2) Every transfer of ftn occupancy bolding or 
ft portion thereof, together with tho right of occup- 
ftnoy therein, by sale, exchange or gift and every 
bequest of such holding or portion, together with 
tho right of occupanoy therein, shall be made in the 
same mannor and subject to tho same conditions fts 
ft permanent tenure in respect of registration and 
the payment of landlord^ registration fee.* 1 

This section makes an occupancy holding or 
a portion thereof transferable. But can it be 
said in- this case that tho plot in question in 
this suit is either an occupancy holding or a 
portion thereof ? Unless it is held that tho 
plot in question is an occupancy holding by 
itself or a portion of the defendants* occu¬ 
pancy holding, the provisions of s. 26A in 
terms cannot apply to the facte and circum¬ 
stances of the present case. Section 182 , Bihar 
Tenancy Act, does not provide that, in the 
aboence of local custom or usage, the home¬ 
stead also becomes a part of tho tenant's other 
holding. Now, does s .182 have the effeotof 
making this homestead a holding by itself of 
the rayat, to which the provisions of s. 2GA 


can be made applicable? In this connexion 
reliance was placed on behalf of the respon¬ 
dents on the case in 13 C. L. J. 255 ' in which 
Rampini J. is reported to have laid it down 
that 

"even though tbo defendant is not a rayat in respect 
of this piece of bastu land in dispute between tbe 
parties, still under S. 182. the provisions of this Act 
applicable to land held by a rayat are applicable to 
this particular piece of land; in other words, be has. 
under S. 21, a right of occupancy in this piece of 
bastu land ns well in the agricultural land in the 
village of which he is a settled rayat.” 

I am not sure whether the learned Judge 
has not stated the result of the application of 
S. 162 a little too broadly. Section 192 does 
not say in so many words that a rayat, hold¬ 
ing his homestead otherwise than as a part of 
his holding as a rayat, shall acquire in the 
homestead all the rights, and bo subject to all 
the liabilities, that he has as a rayat in his 
holding. If it had said that, certainly the 
homestead would have constituted a separate 
rayati holding with all the incidents of such 
a holding. What S. 182 lays down, in my 
opinion, inter alia, is that a rayat shall not be 
ejected from his homestead, so long as he 
continues to bo a rayat of some land in the 
village ; for example S. 182 does not have the 
effect of making the rayat liable for payment 
of rent for the homestead portion on the same 
terms as he holds his rayati land, though in 
this case, as in other cases, the land is belagan. 
Furthermore, the provisions of s. 182 continue 
to apply to the homestead only so long as 
the rayat continues to hold other lands as 
such. As soon as a rayat’s holding as a rayat 
passes out of the hands of tho rayat, leaving 
in his possession the homestead portion only, 
it cannot be said that the tenant still has any 
rights of occupancy in the homestead. This is 
the effect of the decision of the Letters Patent 
Bench of this Court in n p. l. t. 107 . 3 In 
that case the defendant had the status of a 
settled rayat in respect of a holding which 
was sold up in execution of a decree for 
arrears of rent. Apart from the holding, he 
had a homestead also in that village. More 
than a year after the sale of his holding, tho 
landlord settled the same holding with him 
for a period of nine years. After the expiry 
of the term of the lease, the landlord sued to 
eject the rayat, and the latter contested the 
amt on the ground that, having held the 
homestead while he was a settled rayat of the 
village, ho had acquired the right of occupanoy 
in the homestead, and, therefore, even after 
the sale of his rayati holding, he continued to 
bo a raya t with occupanoy rights in respeot 

r . X il 9 h°- 922 : 18 °- L - J * 265, Mowla 

v. Abdool Sower Uondol. 

2 - ( ' 80 L 17 A * I R ' 1980 224 : 1201. 0. 477; 11 

P. L. T. 107, Biahnath Singh v. Mt. Bibi Ayosha 
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of the homestead, and, therefore, when the 
settlement was made with him of his original 
holding for nine years, he acquired occupancy 
rights in the land settled with him. Ross J., 
who heard the appeal in the first instance, 
held that he had not acquired any rights 
other than that of a non-occupancy rayat, and 
that, therefore, he was liable to ejectment. On 
Letters Patent appeal, Jwala Prasad and 
Dhavle JJ., affirmed that decision. Jwala 
Prasad J. in the course of his judgment 
observed as follows : 

“ The contention is that the homestead land had 
already before the sale of the defendant’s holding 
acquired the incident of occupancy and therefore the 
land which he held under the kabuliyat must also 
be governed by the same incident. The fallacy lies 
in the assumption that whatever homestead land 
the defendant had was held by bim as a rayat. 
There never was any contract between the landlord 
and the defendant constituting his homestead land 
as a rayati holding governed by the Bengal Tenancy 
Act. This homestead was in no case governed by 
the provisions of the Bengal Tenancy Act contained 
in Chap. 5, except that by reason of the defendant 
having at one time held some agricultural land as a 
rayat the incident at that time might have attached 
to the homestead land. But when the appellant 
ceased to be a rayat in respect of cultivable.land 
S. 182 has no application. Similarly, the incident of 
occupancy right, if any, that attached to the home¬ 
stead land came to an end; it was never revived 
either in respect of the homestead land orin respect 
of the rayati land which the defendant held under 
the kabuliyat in question.” * 


has any other rayati holding. There is no 
contract for payment of any rent in respect 
of the homestead (as in this case); but the 
transferee becomes an occupancy rayat in 
respect of the same without any liability for 
payment of rent and, consequently, any liabi¬ 
lity for enhancement of rent or the corres¬ 
ponding right of claiming abatement of rent. 
In my judgment, this was not the result 
intended by the Legislature in enacting 
S. 182. That section was only intended for 
safeguarding the interests of the rayat so 
long as he himself continues to hold the home¬ 
stead even apart from his occupacy or non¬ 
occupancy holding; in other words, the section 
does not confer on the rayat, holding such a 
homestead (that is, otherwise than as a part 
of his holding), the status of a rayat of any 
kind, but only attaches to the homestead the 
incidents of his rayati holding so long as he 
continues to occupy the homestead. It is a 
personal right created in favour of the rayat, 
which cannot be transferred either by act of 
parties or by operation of law. 

Let us look at the question from another 
point of view. The decision of Rampini J., in 
13 C. L. J. 255, 1 on which great reliance was 
placed on behalf of the respondents, only is 
an authority for the proposition that the rayat 
had acquired occupancy rights. Assuming 
that this dictum is correct, doe3 it follow 


Dhavle J. in the course of his concurring 
judgment has made the following observations •' 

“Reading the two sections together it is difficult 
to see how homestead held otherwise than as part 
of a holding could be regarded for the purposes of 
S. 20 (5) as land held by the rayat. Section 182 
merely provides that the incidents of a rayat’s 
tenancy of his homestead (held otherwise than as 
part of his holding as a rayat) shall be regulated.... 
by the provisions of the Bengal Tenancy Act appli¬ 
cable to land held by a rayat. This does not define 
the status of the person holding the homestead but 
merely deals with the incidents of his tenancy of the 
homestead.” 

It follows from what has been said above 
that it is one thing to say that an occupancy 
rayat, holding his homestead otherwise than 
as part of his holding, cannot be ejected on 
grounds other than those on which he could 
have been ejected from his rayati holding; 
and quite a different thing to say that he has 
acquired occupancy rights in the homestead 
with all the rights and liabilities attaching to 
an occupancy holding. If the rayat acquired 
occupancy rights in the homestead, thus 
making it either an accretion to the original 
rayati holding or a separate and an indepen. 
dent holding, it must follow that it is traus- 
ferable as a rayati holding, and, in the event 
of its sale, the transferee acquires the rights 
of an occupancy rayat, irrespective of the 
question whether or not the transferee himself 


therefrom that it becomes a part of his occu¬ 
pancy holding, or a separate holding, by 
itself? The answer, in my opinion, is in the 
negative. This follows from the wording of 
S. 182 itself which, as already indicated, pre¬ 
supposes that the homestead is not held by 
the rayat as such. That being so, the provi¬ 
sions of S. 26A, Bihar Tenancy Act, cannot be 
attracted to such a homestead. By way of 
analogy, an under-rayat may acquire occu¬ 
pancy rights in the land held by him under 
an occupancy rayat, under certain conditions. 
But that does not have the effect of constitut¬ 
ing the land his occupancy holding. Hence, 
it may be said that the right of occupancy m 
land does not carry with it the necessary 
result of constituting that land an occupancy 

l ii* 

° As & result of these considerations, I would 
have come to the conclusion that the defen- 
dant-respondents did not acquire any righti by 
virtue of their purchase in question in tm 
case; but, as at present advised. I am not 
prepared to differ from my learned brother 
Das in his opinion that the transferor 
the right to transfer the homestead. Hence, i 
agree that the appeal be dismissed though 
Sat a good" deal of herttatto 
question is not free from doubt and difficulty 
and not covered by a direct authority on the 
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point in controversy, I would direct that each 
party should bear its own costs throughout. 

Das J.—The facts have been fully set out 
in the judgment of my learned brother, and 
I need not re-state them. The question is if 
plot No. 587, appertaining to khata No. 69, 
which is homestead land, could be legally 
transferred by defendant 6. and if by the°sale 
deed of 1 st December 1939, defendants 1 to 5 
had acquired any valid title to the plot in 
question. For an answer to this question, we 
have to examine Ss. 182 and 26A, Bihar 
Tenancy Act. Section 182 is an old section of 
the Bengal Tenancy Act. It was amended for 
Bengal in 1928 by the same amending Act 
(Act IV B. 0 . of 1928) which inserted S. 26B 
(corresponding to our s. 26A) in the Bengal 
Tenancy Act, by which section occupancy 
holdings were made transferable in Bengal. I 
shall refer to these amendments subsequently. 
In Bihar, however, s. 18-2 stood as before, and 
present s. 26A, relating to the transfer of occu¬ 
pancy holdings was inserted by the amending 
Act of 1938. Unlike Bengal, no corresponding 
amendments were made in s. 1S2 in Bihar. I 
have referred to this aspect of the matter at 
the very outset, because, in my opinion, some 
of the difficulties illustrated by this case are 
due to the fact that while s. 26 A has created 
new incidents regarding occupancy holdings, 
no corresponding amendments have been made 
in s. 192 to make the position clear with 
regard to homestead land, as has been done 
in Bengal. 

Section 182 as in force in Bihar reads as 
follows: 

When a rayat holds his homestead otherwise 
than as part of his holding as a rayat, the incidents 
of his tenancy of the homestead shall be regulated 
hy loeal custom or usage, and, subject to local cus- 

Act 

This section has been interpreted in a series 

of decisions of the Calcutta High Court begin- 

nmg from 1893 in 13 c. L. j. 255 . 1 These deci. 

sions have been noticed and followed in this 

tourt in A. I. r. 1919 Pat. 108 3 and the fol. 

lowing observations from that case bear re. 
petition : 

ss 

,r hi “ h M or tal”'- 

rS ■?. °° de ! th6 aamn l"J^lordas the lands 


in respect of which such tenant is a settled rayat. 
Indeed in twocases, viz., the cases reported in 4 C.L.J. 
332* and 10 I. C. 139, 5 the High Court of Calcutta 
have gone so far as to lay down that if a rayat is a 
settled rayat of one village under one landlord, and 
he acquires lands for the purpose of a homestead 
under a different landlord in a different village, that 
nevertheless by the operation of Ss. 21 and 1>$2. 
Ben. Ten. Act, he has occupancy rights in the lands 
so acquired by him for the purposes of a homestead. 
This decision is very far reaching and may under 
suitable conditions require further judicial consi¬ 
deration in this province. 

The authorities cited in support of the argument 
addressed to us on behalf the defendant are reported 
in 4 C. L. J. 332, 1 9 I. C. 922,* 10 I. C. 139,5 43 
Cal. 193 : 34 I. C. 152,6 41 1. c. 472' and 31 I. C. 
J6.s In the case reported in 43 Cal. 195 6 the cur¬ 
rent of all the prior decisions is carefully reviewed 
in the judgment of the learned Judges that decided 
that case, and there is little room for doubt that the 
law is now perfectly well settled and that by the 
cursus curiae of judicial authority, laid down by the 
Calcutta High Court, we in this Court feel ourselves 
bound in cases where the facts are in pari materia 
with such current of authority, and more especially 
so in interpreting and construing an Act such as the 
Bengal Tenancy Act which applies to Bengal as well 
as to the Province of Bihar, and formerlv within 
the jurisdiction of the Calcutta High Court/ 0 

It may, therefore, be taken as well settled 
that a tenant, who is not a rayat in respect 
of a piece of homestead land but is so in res. 
pect of the agricultural land which he holds 
in the village and the homestead land is held 
otherwise than as part of the tenant’s holding 
as a rayat, must be regarded, in the absence 
of any local custom or usage as holding the 
homestead land in accordance with the provi¬ 
sions of the Bihar Tenancy Act applicable to 
land held by a rayat. There is no proof of 
local custom or usage in the case before us, 
and it has to be decided apart from questions 
of custom or usage. The Calcutta High Court 
has even held in cases like 21 c. L. j. 475’* 
that the provisions of the Bengal Tenancy 
Act are applicable to the homestead land of 
a person who holds other lands as a rayat 
not under the landlord of his homestead but 
under a different landlord, and in a village 
different from that in which the homestead 
is situate. The decisions regarding a diffe- 
rent village have been characterised as very 
far reaching in a. I. R. 1919 Pat. 10s 5 referred 
to above, and may require further considera¬ 
tion. In the case before us, however, defen- 
d ant 6 holds other agricultur al lands (khata 

4 Sh2 Anu L ' J ' 332, Kr ' pa Natb Chakervar ‘‘ v. 
^irmBera 1 189 Hnrihftr c hattopadhya v. 

bi?i A '^ R ' Ca1, 60: 43 Cal - 195 : 8 * 1.0. 

7 % ? hagat y - Mahara i Bahadur Singh. 

8 N™(“stbfiroSS, 730: 31 1 1S ' ““ 
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Ko. 45) as an occupancy rayat in the same 
village, and the decisions regarding a dif¬ 
ferent village need not be called to aid. The 
question, therefore, boils down to this : if the 
incidents of the tenancy of the homestead 
land (i.e., plot No. 537) be regulated by the 
provisions of the Act applicable to land held 
by a rayat, is it transferable under S. 26A of 
the Act ? 

Section 26A reads as follows : 

“(1) Every occupancy bolding or a portion there¬ 
of, together with the right of occupancy therein, 
-ball be capable of beiDg transferred and bequeathed 
in the same manner and to the same extent as 
other immoveable property, and all transfers made 
by sale, exchange or gift and all bequests shall, sub¬ 
ject to the provisions of suh-s. (2), be binding on the 
landlord. 

(2) Every transfer of an occupancy holding or a 
portion thereof, together with the right of occupancy 
therein, by sale, exchange or gift and every be¬ 
quest of such holding or portion, together with the 
ri"ht of occupancy therein, shall be made in the 
same manner and subject to the same conditions as 
a permanent tenure in respect of registration and the 
payment of landlord's registration fee.” 

The expression ‘occupancy holding’ occurr¬ 
ing in the section is not defined as a single 
expression in the Bihar Tenancy Act. The 
expression ‘holding’ is, however, defined as 
meaning parcel or parcels of land held by 
a rayat and forming the subject of a sepa¬ 
rate tenancy. The expression ‘rayata’ and 
‘occupancy rayata’ are also explained in 
ss. 4 and 5 of the Act. ‘Rayats’ primarily 
means a person who has acquired a right to 
hold land for the purpose of cultivating it 
by himself, or by members of his family, etc. 
As far as homestead land (not part of any 
agricultural holding) is concerned, the tenant 
holding it is not a rayat in respect of the 
same; and if the tenant did not hold any 
other agricultural land as a rayat, the Trans¬ 
fer of Property Act might have appli^ to 
«uch homestead land and not the Bihar 
Tenancy Act. I agree, therefore, that s. 182 
does not convert the homestead land intq a 
separate rayati holding, nor does S. 26A apply 
to homestead land as though by s. 182 the 
nature of the tenancy of the homestead land 

acl been so converted. The reason why 
s. 26A would apply is, in my opirnon, d.flec 
mnt The very general words used in S. 182 
£e that the incidents of the homestead 
tenancy shall be regulated by the provisions 
of the Act applicable to land held by a rayat. 
The homestead tenancy remains a homestead 
tenancy and it do^not ^ by 

wth UasLauired a right of occupancy, 
Acl“ ' I vrJ 6 of , the 0 Sencr.lVocas used in 


S. 182, I can find no reason why this provision 
shall not apply to homestead land in the same 
way as it is applicable to land held by a 
rayat. The ratio decidendi of the decision in 
13 C. L. J. 255 1 is not that S. 182 changes the 
nature of the homestead tenancy, but that 
the section makes applicable to a homestead 
tenancy the provisions of the Act which apply 
to land held by a rayat. As observed in 
21 C. L. J. 475° S. 182 provides not merely 
that the provisions of the Bibar Tenancy Act 
would apply, but that the provisions of the Act 
applicable to land held by a rayat shall 
regulate the incidents of the tenancy of the 
homestead. The argument that the homestead 
tenancy was not held by a rayat was one of 
the main arguments raised in 13 C. L. J. 255, 1 
and Rampini J., admittedly a great authority 
on the Tenancy law, met that argument by 
the remark that it was immaterial, because 
S. 21 must bo read with S. 182. Similarly, 
S. 2GA by itself would not apply to homestead 
land; but read in conjunction with S. 182, it 
would apply to homestead land in the same 
way as it is applicable to land held by a 
rayat. 

I can find no good grounds for narrowing 
down the scope of S. 182 to mean that it 
merely prevents a rayat from being turned 
out of his homestead, so long he continues to 
be a rayat of some land in the village. I think 
the scope of S. 182 is wider than that. In 
several cases, S. 182 has been held to confer 
benefits on a tenant of homestead land, con- 
tained in other provisions of the Act applic¬ 
able to land held by a rayat; for example, the 
benefit of S. 76 in 64 I. C. 716; 10 the benefit of 
Sch. 3, Art. 2. in 32 C. W. N. 1221*,; so that 
against such a tenant the plaintiff s claim 
exceeding the rent for four years was held to 
be barred; the benefit of S. G7 relating to 
interest payable on arrears of rent in 14 C.L.J. 
170. 12 It would thus appear that S. 182 has 
been given a wide and liberal construction, 
in view of the very general words used in the 
section. I now turn to 11 P. L. T. 107 on 
which the appellant has very strongly relied. 
As far as I can make out, that case is no 
authority for the contention raised on bebau 
of the appellant. It merely lays down the 
proposition that the homestead land did not 
form part of any rayati hddrng, nor was't 
an independent holding to which the Bihar 
Tenancy Act would apply; th e r ef °r e xvben 
the r ayati holding of the defendant in t hat 

10. (’20) 7 A. I. R. 1920 Cal. 996 : 64 i. 0. 716 

Surendra Nath v. Nakoor Chandra. 

11. (’28) 118 I. C. 358 : 92 C.W.N. 1221, 

Moban Dutt v. Abdul Ojha. Harihar v 

12. (’ll) 10 I. C. 139 : 14 C. L. J. 170, Hanbar 

Dinu Bora. 


1945 Mahadeoashram Prasad y. Parikea Chaudhuri (Das J .} Patna -133 


case was sold up for arrears of rent, be ceased 
to have a right of occupancy in the home¬ 
stead. That is not the same thing as saying 
that the homestead would not be regulated 
by other provisions of the Act applicable to 
land held by a rayat, as long as the tenant 
holds other lands as a rayat in the village. 
On the contrary, the observations in the 
judgment of Jwala Prasad J., to the effect 
that: 

•‘When ft rayat holds his homestead land, the 
incidents of the tenancy of his homestead will be 
regalated by (he provisions of the Act applicable to 
the class of land of which lie is a rayat" 

show that he was not departing from the 
principles laid down in the earlier cases 
giving a wide and liberal construction to 
6. 182. Some of the earlier Calcutta cases 
have gone so far as to hold that a settled 
rayat of the village holding a homestead, 
though as an under-rayat or under a rayat, 
acquires a rayati right in that homestead : 65 
I. C. 504, u following 21 C. L. J. 475. 9 It is, 
however, unnecessary to consider the cor¬ 
rectness of those decisions regarding under- 
rayats in the present case; I am referring to 
those decisions merely to show how liberally 
S. 182 had been interpreted in the past. 


There are two previous decisions, so far a 
I have been able to find, where homestea< 
land had been subject of transfer before th< 
amendments made in 1928 in Bengal. In 2 
C. L. J. 88 u a widow had inherited the pro 
perty .of her husband viz., an agricultura 
jote, and paid rent for two years. She thei 
acquired a homestead at a time when shi 
was a rayat. It was held that she must b 
taken as a rayat as regards the homestead 
It was, however, found that she was a non 
occupancy rayat and as such had no right U 
transfer the land. On behalf of the transferee 
it was argued that the Transfer of Propert] 
Act would apply, and that s. 182 , Ben. Ten 
Act, would apply only if the homestead lane 
was held ancillary to an agricultural purpose 
This argument was not, however, accepted 
In 10. W. N. clxxi, 16 defendant 5 had t 
rayati holding and some bastoo '(homestead 
land and house; he sold them both to defen 
dant 6, who again sold only the house anc 
the bastoo land to the plaintiff. Plaintiff wa: 
topossesed by the landlords. Hie suit w* 
held by the Courts below to be barred by th< 
two years limitation under Art. 8 of sch. 3 
Ben. Ten. Act. Bampini J., held that as th. 


'ttSLii 604 (CaU l3ftp AH - s 

M C 1 ? T «« \ R< Cftl - 808 • « I. C. 4 
28 a L. J. 88, Iswar Chandra Dey v. Murail 

Hftmidunneas “ Bib 

1945 P/55 <fc 56 


plaintiff did not claim to recover possession as 
an occupancy rayat and upon the facts he 
did not hold the homestead as part of his own 
jote and the agricultural lands of the original 
tenant were not sold to him, he could not be 
said to be a rayat in respect of the home, 
stead lands. Both these cases were decided 
before occupancy holdings became transferable 
under the amendments made in 1928 in Ben¬ 
gal, the previous position being that in the 
absence of a custom or local usage to the 
contrary the transfer was not effective against 
the landlord without his consent. After the 
amendments in 1928 the position in Bengal 
appears to be clear. In 38 C. W. N. 10G1, 16 it 
has been held that, according to the amended 
section when a rayat holds his homestead 
otherwise than part of his holding, two things 
follow : (l) his status in respect of his home¬ 
stead shall be that of a rayat or an under- 
rayat according to the status of the landlord, 
and ( 2 ) the incidents of his tenancy shall be 
governed by the Bengal Tenancy Act. This 
case was one of a transfer of the homestead 
tenancy, and the question was if tho landlord 
was entitled to transfer fee as laid down in 
the provisions of the Bengal Tenancy Act. It 
was held that S. 182 applied, and the landlord 
was entitled to transfer fee. In 40 c. w. N. 
182 1 '—a Single Judge decision of the Calcutta 
High Court—it has been held that even after 
the sale of the agricultural holding, a tenant 
is not divested of the occupancy right ac¬ 
quired in the homestead land under S. 182. 
In view of^ the decision of this Court in 
ll P.L.T. 107 2 that position may not, however, 
bo accepted as correct under S. 182 as in 
force in Bihar. The point to be noticed, how¬ 
ever, is that when in 1938 occupancy holdings 
were made transferable in Bihar by the in¬ 
sertion of S. 26A, no changes were made in 
the words used in S. 182 : those were very 
general words which applied to tho homestead 
tenancy the provisions of the Act applicable 
to land held by a rayat. In the absence of 
any amendments curtailing or restricting the 
application of s. 182 , it must be taken°that 
the Legislature meant what it said; that is, 
the now provisions relating to transferability 
would apply to homestead land under S. 1S2 
as they apply to land held by a rayat. The 
original intention behind S. 182 is, I think be- 
side the point. 


it Has been contended that this may lead 
to anomalous results. What would be tho 
position of the transferee vis-a-vis the land- 
lord is a question wh ich does not directly 

£ 3< &r 2a A ‘ B* Cal. 121 : 164 I. 0. 452 • 

17 Tarak Nath v - G »ngadhar De.‘ 
17. ( 86 ) 40 0, W.N. 182, Haru Charan Manna v 
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arise in considering if homestead land is 
transferable under s. 182 read with S. 26A, 
Bihar Tenancy Act. The position of the trans¬ 
feree may vary, and may depend on whether 
he has other agricultural lands in the village. 
The mere fact that position may be anomal¬ 
ous in some cases would, however, be no 
ground for not giving effect to the plain words 
used in S. 182. A similar argument was raised 
in 14 C. L. J. 302 1 '— one of the decisions inter¬ 
preting S. 182, Ben. Ten. Act—and it was 
observed as follows: 

“It has been pointed out in various cases that the 
application of S. 182, Ben. Ten. Act, to particular 
cases may give rise to anomalous results. But that 
cannot be helped, if the plain terms of the section 
apply to a particular set of facts.” 

1 am, therefore, of the view that S. 2GA 
read with S. 182 would apply to the home¬ 
stead land in this case, and the decision of 
the Courts below to that effect is correct. If 
the case were governed by the Transfer of 
Property Act, then the position would be as 
laid down in 72 I. C. GG2, 19 where it has been 
held that in a suit by a landlord to eject a 
transferee from a tenant of homestead land, 
the burden is, in the first instance, on the 
plaintiff to prove that the tenancy was crea¬ 
ted before the Transfer of Property Act was 
passed, before the onus can be thrown upon 
the defendant to prove the custom of trans¬ 
ferability. In the absence of such proof, the 
case will be governed by the provisions of 
S. 108 (j), T. P. Act, and the holding would 
be transferable. For the reasons given above, 
I would dismiss the appeal. I agree that the 
parties should bear their own costs through¬ 
out, as the question is not entirely free from 
difficulty. Even as far back as 1915, it was 
stated in 21 C. L. J. 475° that the meaning of 
S. 182 is not clear. 

r.k. Appeal dismissed. 

18. (’26) 13 A. I. R. 1926 Cal. 1199 : 96 I. C. 541 : 
44 C. L. J. 302, Sukh Lai v. Prosanna Kumar. 

19. ('24) 11 A. I. R. 1924 Pat. 324 : 72 I. C. 662, 
Mahadeo Saran v. Dbaramnath Sahay. 
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Manohar Lall and Beevor JJ. 

Sheo Narain Sahu and others — 

Appellants 


Lakhan Sahu and others —Respondents. 
Appeal No. 830 of 1943, Decided on 20th March 
45, from appellate decree of Addl. Dist. Judge, 
tna, D/- 29th April 1943. 

(a) Transfer of Property Act (1882), S. 100 — 
impromise decree held created charge over 

operty. . 

Where in the petition of compromise embodied in 
e decree, it is clearly stated that the property would 
main attached "and liable" until satisfaction of 


the entire decree, a charge is created over the pro- 
I* 1 **- [P 435 C 2] 

T. P. Act^— 

(’45) Chitaley, S. 100, N. 5 Pt. 23. 

t’36) Mulla, Page 5*16, Note “charge by act of 
parties.** 

(b) Civil P. C. (1908), O. 21, R. 58 — Property 
attached — Charge holder if can get property 
released. 

Where a charge over certain immoveable property 
is created by a decree and the property is subse¬ 
quently attached in execution of another decree the 
charge would not entitle the charge-holder to have 
the property released from attachment though pos¬ 
sibly it may entitle him to have the property sold 
subject to his charge. [P 435 C 2] 

Q p Q _ 

C44) Chitaley, O. 21, R. 58, N. 13. 

(*41) Mulla, Page 837, Note “scope of the rule.’’ 


(c) Civil P. C. (1908), O. 21, Rr. 58 and 63 — 
Application under O. 21, R. 58 rejected—Subse¬ 
quent suit based on title independent of any¬ 
thing decided by rejection of application is not 
barred even if brought more than one year after 
rejection of application. 

The rejection of the application, under O. 21, 
R. 58 will not bar a suit by the objector which is 
based on a title which is independent of anything 
directly or indirectly decided by the rejection of the 
application under O. 21, R. 58 even if the suit is 
brought more than one year after the rejection of 
the application under O. 21, R. 58. [P 435 C 2) 
C. P. C. — 

(’44) Chitaley. O. 21, R. 63 N. 13. 


(d) Transfer of Property Act (1882, before 
amendment of 1929), S. 100—Charge created by 
decree is not enforceable against bona fide 
transferee for value without notice. 

A charge created by a decree even if passed on a 
compromise is not enforceable against a bona tide 
transferee for value without notice of the charge: 
(’43) 30 A. I. R. 1943 Oudh 354 and (’40) 27 A.l.R. 
1940 Nag. 163, Jiel. on ; Case law discussed. 

6 [P 437 C 2] 

T. P. Act — 

(’45) Chitaley, S. 100. N. 28 Pts. 1, 9. 


(e) Transfer of Property Act (1882), S. 100 — 
Bona fide auction purchaser in execution of 
lecree if bound by charge of which he had no 
»otice — Position before and after amendment 
if S. 100 in 1929. 

Per Beevor J. — Even before the amendment of 
j. 100 in 1929 a bona fide auction-purchaser at a 
ale in execution of a decree was not bound by (he 
quitable rights binding on the judgment-debtor of 
irhich he bad'no notice. After 1929 the position 
emains the same and charge cannot be enforced 
gainst a bona fide auction-purchaser who purchased 
he property without notice of the charge whether 
; 100 applies to sales held in execution of decrees 
r not: (’43) 30 A. I. R. 1943 All. 115 (F. B.). 

I pproved ; Case law discussed . [P *43 o lj 

Per Manohar Lall J.- The words “transfer lor 
onsideration" in S. 100 as amended in 1929 include 
n auction sale in execution of a decree and “ ch “f e 
annot be enforced against a bona fid e auc ' 0D -P“- 
haser who purchased the property without nonce 
f the charge: (’43) 30 A. I.B. 1943 All. UJ^B.). 
lei. on. L 

T. P. Act_ 

(’45) Chitaley, S. 100, N. 24 Pt. 1. „ 

(’36) Mulla, Page 545, Note Amendments 
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(i) Transler of Property Act (1882, as amended 
in 1929), S. 100 — Section 100 is retrospective. 
(Per ilanohar Lall J.) 

The provisions of S. 100 n; amended in 1929 are 
retrospective : (10) 27 A. I.R. 19-10 Pat. 385 (F.B.), 
Rel.on. (P 443 C2J 

B. C. Dc, Girish N and an Sahaji Sinha and 
Jamuna Prasad Choudiianj — for Appellants. 

Dasu SinJia and A. C. Roi/ — for Respondents. 

Beeyor J. — The plaintiff-appellants sued 
(or declaration of title arid confirmation 
or recovery of a certain property on the 
ground that they had purchased this property 
on 9th August 1932 in execution of a decree 
dated 6th March 1930 obtained against the 
family of defendants 2nd party which con¬ 
sisted of two brothers Ramcharan Goala and 
Nathuni Goala, the original defendants 3 and 
4, and tbeir soi.s and grandsons. The suit 


covenant not- to alienate property was in¬ 
sufficient to create a- charge in a compromise 
decree. In the jietition of compromise einbo- 
died in the decree (Ex. ll), however, it was 
clearly stated that the property would remain 
attached "and liable" until satisfaction oi 
the entire decree. The two words which I 
have placed in inverted commas to Ply mind 
clearly distinguish this decree from the facts 
of the case cited and show that a charge was 
created over the property. I next turn to the 
question of limitation. Exhibit 1-2 is the entry 
in the Register of Miscellaneous Judicial 
Cases showing that Ramdhani Sao, brother 
of plaintiff l and father of plaintiff 5 . bled 
au application on 10th March 1932 under 
o. 21 , R. 58, Civil P. C., for release of proper¬ 
ties sought to lie sold in execution case 


was contested by defendants 1 st party who 
claimed the property on the basis of a pur¬ 
chase at an auction sale dated lGth March 
1932 in execution of a decree dated 18th 
March 19S0 obtained by defendants 3rd party 
against Nathuni Goala, the original defen¬ 
dant 4, who, according to them, was the karta 
of the joint family of defendants 2 nd party 
so that the decree against him bound tbo 
family. The trial Court dismissed the suit on 
three grounds: first, that the plaintiffs’ decree 
dated 6th March 1930 created no charge over 
the property; secondly that the suit was 
barred by limitation as brought more than 
one year after the rejection of an application 
under o. 21 , R.58, Civil P. C., brought by the 
plaintiffs in respect of this property on loth 
March 1932; and thirdly that in any case 
defendants 1st party were bona fide pur¬ 
chasers for value without notice of any prior 
charge in favour of the plaintiffs and that, 
therefore, the plaintiff's by their purchase 
dated 9th August 1932 could claim no priority 
over the contesting defendants' purchase of 
lGth March 1932. The lower appellate Court 
held that the plaintiffs’ decree of 6th March 
1930 created a valid charge over the property 
but agreed with the trial Court on the other- 
two points and dismissed the appeal. 

On appeal the plaintiff-appellants challenge 
the two findings which are against them and 
on behalf of the respondent-defendants 1 st 
party an attempt was made to displace the 
fandmg of the lower appellate Court that the 
plaintiff-appellants decree of 6th Maroh ioso 
created a charge on the property. It will be 
Mnvement to deal with this third matter first! 

° w th Mat0h 1930 wa3 P a3Sed on 
wmprom.se. We wero referred to the decision 

»n 191, c. >478 where it was held that a mere 




No. 1207 of 1931 which was rejected on 14th 
March 1932. It was not disputed that that 
application was filed in the execution case in 
which defendants 1 st party purchased the 
property. It may be taken that that decision 
rejecting the application under o. 21, R. 58 
became final and the order was, therefore, 
conclusive under o. 21, R. 63 as it is not the 
case of the plaintiff-appellants that any suit 
was filed to establish the plaintiffs' right 
within one year. It is important to notice, 
however, that the application under o. 21 
R. 53 was filed and rejected not only before 
the property was purchased by the defendants 
1 st party but also before the plaintiff-appel- 
lants bad any interest in the property beyond 
the charge created by the decree of Gth March 
1930. That charge would not entitle the plain¬ 
tiffs to have the property released though 
possibly it might entitle them to have the 
property sold subject to that charge. There 
is nothing to show that the question whether 
the plaintiff-appellants had a charge over the 
properties or the question whether the pro¬ 
perties should be sold subject to any such 
charge was either directly or indirectly raised 
by the application under o. 21 , r. ss, Civil 
P. C. Tbo decision or the rejection of that 
application, therefore, will not bar tho plain- 
tiff.appellants’ present suit which is based on 
a title which is independent of anythin-' 
directly or indirectly decided by the rejection 
of tho application under o. 21 , it. 5 S .Civil 

Both the lower Courts held that defendants 
lat party at the time of their purchase in 
execution on 16th March 1932 had no notice 
of the prior charge in favour of the plaintiff, 
appellants. At the beginning of the argument 
was stated on behalf of the plaintiff, 
appellants that they would challenge this 
finding, but in the course of argument no 
attempt was made to show that this was not 
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a valid finding of fact. It was conteneded 
that in any case defendants 1 st party,could 
not claim the whole property because the 
decree in execution of whioh they purchased 
was not a decree against the entire family of 
defendants 2nd party but only against Nathuni 
Goala. It is, however, in evidence that other 
members qf defendants 2 nd party brought 
a title suit on 14th April 1932, and tried to set 
aside the decree of the defendants 3rd party 
and the purchase made in execution thereof 
by defendants 1 st party. There was a com. 
promise made in that suit on nth December 
1933, between those of defendants 2nd party 
who were plaintiffs in the suit and defendants 
1 st party by which the sale was to be set aside 
on rs. 950 being paid by a certain date failing 
which the sale would be confirmed. The 
money was not paid in accordance with the 
compromise and, therefore, the sale stood 
confirmed. Now no attempt has been made 
before us to show that the proceedings in that 
title suit were collusive and in the circum¬ 
stances I consider that the lower appellate 
Court was right in thinking that the plaintiff- 
appellants cannot now challenge the fact that 
defendants 1st party purchased the entire 
interest of defendants 2 nd party in the pro- 
I>erty. There remains, therefore, the question 
whether the charge created by the compro¬ 
mise decree of Gth March 1930, in favour of 
the plaintiffs could be enforced against defen¬ 
dants 1 st party who were bona fide purchasers 
at an auction sale in execution of a decree 
binding on the family of defendants 2 nd party 
without notice of the prior charge. 

On behalf of the plaintiff-appellants it has 
been urged that a charge created by a decree 
differs from other charges and that whatever 
may be the position regarding other charges 
such a charge is enforceable against a subse- 
quent transferee even if ho purchases bona 
fide without notice of the charge. It has also 
been contended on behalf of the appellants 
that a purchaser at an auction sale in execu¬ 
tion of a decree purchases subject to all 
charges even in circumstances in which bona 
fide purchasers at voluntary sales would be 
protected. Both these questions have in one 
form or another come up for decision before 
the Courts in India on a number of occasions 
both prior and after the amendment of S. 100, 
T. P. Act, by Act 20 of 1929. This amending 
Act came into force from 1st April 1930, which 
was after the date of the compromise decree 
which created a charge in favour of the 
plaintiff-appellants though before the purchase 
made either by the plainUff-appeUants or by 
defendants 1st party-respondents. I will deal 
first with the question whether a charge 
created by a decree is enforceable against a 


bona fide transferee for value without notice 
of the charge. I will deal with this question 
first irrespective of any amendment of the 
law by Act 20 of 1929. It has been suggested 
that charges created by decrees passed on 
compromise cannot be so enforced even though 
charges created by other decrees may be 
enforced (vide remarks of Meredith, J. in 
20 rat. 86 s at p. 93) , but as in my opinion, 
for which I will give my reasons below, no 
charge created by a decree is enforceable 
against a bona fide transferee for value with- 
out notice of the charge, I find it unnecessary 
to consider this point further. 

Most of the cases in which it had been held 
that a charge created by a decree would bind 
a subsequent bona fide transferee for value 
without notice of the charge were considered 
in 5 Luck. 172 3 which actually went further 
and held that where right is charged on spe¬ 
cific immovable property either by a decree 
or by contract a subsequent transferee though 
for valuable consideration and without notice 
takes it subject to that charge. This case was 
also reported under the name Razia Begum 
v. Israt Ali in GO.w.N. 493 s and is a decision 
of the year 1929. It was overruled on the point 
just mentioned by a Full Bench of three 
Judges in A. I. R. 1937 Oudh 217 4 where it was 
held that there is no difference in principle 
between a charge created by a decree and one 
created by a contract, and that a charge in 
either case creates no interest in the property 
and it is in this respect that it differs 
from a mortgage. That Full Bench decision 
was reconsidered by a Full Bench of five 
Judges in A. I. R. 1943 Oudh 354® which con¬ 
firmed the decision of the previous Full Bench 
in A. I. R. 1937 Oudh 217. 4 In the judgment of 
the later Full Bench reference was made to 
many of the cases relied on in 5 Luck. 172 
but they were not considered in any great 
detail though the later decisions of the Nagpur 
High Court in 169 I. C. 1C9, 6 I.L.R. (1938) Nag. 
43l" and I.L.R. (1941) Nag. 513 s were dealt with 
at some length. The first two of these deci¬ 
sions of the Nagpur High Court relate to the 
same case, the seco nd being the judgmen t 

2. (’41) 28 A. I. R. 1941 Pat. 95 : 20 Pat 86 : 192 
I. C. 866, Mt Basumati Kuer v. Harbansi Kuer. 

3. ('29) 16 A. I. R. 1929 Oudh 316 : G' l‘f • 

117 1.0. 405 : 6 0. W. N. 493, Fateh All v. Gobar- 

4? h (*37) P 24A!i. R- 1937 Oudh 217 : 13Luck.l01: 

166 1.0. 662 (F.B.), Mt.Indiani v. Mahra) Narain 
5. (’43) 30 A.I.R. 1943 Oudh 354: 19 Lock.1■ • 2 
I. C. 326 (F.B.), Abdul Gaflar Khan J;** 1 *^ 
6 (*37) 169 I. C. 169 (Nag.), Mt. Mama v. Absa 

?Sgu A. I. R. 1938 Nag. 129 : L L. B. (1938) 
Nag 431 : 172 1.0. 949, Ah»n Hassam v JIain . 
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delivered in the Letters Patent appeal against 
the first. The Judgment of Niyogi J. in 169 l.o. 
169® proceeded on three grounds: (l) that a 
charge created by a decree even under the 
provisions of the Transfer of Property Act 
before its amendment is binding on bona fido 
purchasers for value without notice; (2) the 
principle of Us pendens applied and that pre¬ 
cluded a transfer that would limit the rights 
of parties to the suit and on that ground a 
bona fide purchaser would be bound by the 
charge; and (3) that the principle of estoppel 
applied. In the Letters Patent appeal in 
I.L.R. (1938) Nag. 431 7 the decision was upheld 
on the third of these grounds. In my opinion 
there is great force in the criticism made in 
the judgment of the Full Bench of five Judges 
in A. I. R. 1943 Oudh 354® on the reasoning of 
the judgment in I. L. R. (1938) Nag. 431. 7 In 
I. L. R. (1941) Nag. 513® the previous decision 
in I.L.R. (1938) Nag. 431 7 was distinguished on 
the ground that in the case before them in 
I.L. R. (1941) Nag. 513 8 the decree was merely 
declaratory and unexecutable whereas in 
I.L.R. (1938) Nag. 431 7 the decree creating the 
charge was one capable of execution. In the 
judgment in I.L.R. (1941) Nag. 513® there is a 
detailed consideration of most, if not all, of 
the older Indian decisions relied on in 5 Luck. 
172 3 as well as certain English cases. In par¬ 
ticular, the learned Judges in I. L. R. (1941) 
Nag. 613® gave detailed consideration to the 
decisions in 27 Cal. I'M, 9 28 ALL.655, 10 47 ALL. 
90, 11 37 Bom. G21, la 27 Bom. L. R. 434. 13 36 
M. L. J. 618 1 * and 39 C. W. N. 735. 16 In my opi¬ 
nion the criticism offered by the learned Judges 
of the Nagpur High Court in I. L. R„ (mi) 
Nag. 513® on these decisions is justified and 
the reasons given in those cases do not justify 
the conclusion that a charge created by a de¬ 
cree has any greater effeot than charge crea¬ 
ted by act of parties. The reasoning of the 
judgment in I.L.R. (1941) Nag. 513® appears to 
me equally applicable in the case of charges 
created by decrees capable of execution and 
in the case of charges created by declaratory 
decrees. I would therefore follow the decisions 
of the Full Benches of the Oudh Chief Court 
inAXR. 1937 oudh 217* and A.i.r. 19.19 oudh 


9 iag2L 2 r eSS: 194, Kuloda Ptasad Chattor j i 

10. (-06) 28 All. 655, Maina v. Bachchi. 

l l’T- *2 a ia w'A 8, l 925 All. 60 : 47 All. 90 : 
l. L. 348, Mahadeo Prasad v. Anandi Lai. 

v GanLtei BOni ' 621 : 21 L0 ‘ 54, Bh ° ie Mahad 

1 S ? i' «?• I 92 ? Boin - 348 : 67 I.C. 95: 

'ti 0. M 

Oh. ( i“ ) RS J °' W - N - 72 *' Hem! ‘ U V ‘ B >»’" 


354 ~' ami fcbo decision of the Xogpur High 
Court in I.L.R. (1941) Nag. 513 3 and bold that 
a charge created by a decree is not enforce¬ 
able against a bona fide transferee for value 
without notice. I am supported in my con-i 
elusion by the remarks of Meredith J. in *20 
Pat. 86" at p. 92, who, after referring to the 
decision in 5 Luck. 172 3 and a number of the 
case3 there cited, pointed out that they had 
been considered and expressly dissented from 
in A.I.R. 1937 Oudh 217* and while finding it 
unnecessary to decide the general question 
stated: 

“I would like to express my own personal view 
which is that the Full Bench case in A. I. R. 1937 
Oadh 217 4 is correct and the other rulings which 
have been cited, the reasoning of which 1 find in 
some places very difficult to follow, have taken an 
erroneous view.** 

I now turn to the second question. So far 
as I have ascertained, the first case in which 
it was suggested that in India an auction- 
purchaser at a sale in execution of a decree 
cannot avail himself of the plea that he is a 
bona fide purchaser for value without notice 
of an equitable claim in circumstances in 
which such a plea is open to other transferees 
is the case in A.I.R. 1925 Cal. 435. 16 That case 
dealt with an appeal in a suit to enforce an 
equitable mortgage by deposit of titlo deeds. 
The suit was contested by defendant 3 who 
had purchased the property mortgaged iu 
execution of a decree obtained by defendant 2 
against the mortgagor or his legal representa¬ 
tives. Towards the end of the judgment at 
page 494 of the report appears the following 
paragraph: 

“The learned Subordinate Judge has found that 
defendant 3 had purchased with notice of the mort¬ 
gage. This point has not been contested before us. 
But in any case it seems to us that he, being a pur¬ 
chaser at a sale in execution of a decree, purchased 
tho property subject to all the equities of the judg¬ 
ment-debtor and he cannot take up tho position of 
a bona fido purchaser for value without notice.** 

In view of the finding that defendant 9 had 
notice of the mortgage, the latter part of this 
paragraph appears to be obiter and no further 
reasons were given. 

The next case is that of Chaudhari Fateh 
Ali v, Qobardhan Prasad , a decision of tho 
Chief Court of Lucknow of the year 1929 
reported in 5 Luck 172, 3 The headnote of tho 
report appears to be defective. The judgment 
dealt with two suits which explains how tho 
same de^sion is reported under tho name 
Razia Befiam v. Israt Ali in 6 o. w. N. 493 
and A. I. R. 1929 Oudh 316. S In both tho suits 
charges were created by a decree over tho 
same property whioh was subsequently pur¬ 
chased by Qobardhan Prasad in execution of 


*?• i* 2 ®) * 2 A - L R-1925 Cal. 485 : 7S I. O. 668 
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a money decree obtained by him. It was 
found as a fact that be bad no notice of the 
charges on the property. The Chief Court 
decided first that under the English law the 
execution-creditor buys subject to the liability 
created by the judgment-debtor prior to the 
sale in which case the question of notice was 
wholly immaterial. They held that this prin¬ 
ciple of English law should be followed as a 
rule of equity, justice and good conscience 
unless excluded by any rule of law of this 
country and they found nothing in the statute 
law by force of which a decree-holder pur. 
chasing the property of his judgment-debtor 
at an auction sale can avoid a specific charge 
created by the debtor on the property pur¬ 
chased on the ground of his being a bona fide 
purchaser without notice. A second point 
decided by that case was that where a right 
is charged on specific immovable property 
either by a decree or by contract, the subse¬ 
quent transferee, though for valuable con¬ 
sideration and without notice, takes it subject 
to that charge. On the second point this deci¬ 
sion was overruled by a Full Bench of three 
Judges in A. I. It. 1937 Oudh 217* which was 
confirmed by a Full Bench of five Judges in 
A. i. R. 1943 Oudh 354. 5 Neither of these Full 
Bench decisions, however, seem to have dealt 
with the first point decided in 5 Luck. I72. :t 

The learned Judges in 5 Luck. 172 3 relied 
for their conclusion regarding the English 
law relating to execution creditors on a passage 
in Ashburner’s Principles of Equity, chap. IV, 
1902, in which it was stated (as quoted by 
them) that : 

"It has long been settled that a judgment-creditor 

.is to be treated as a volunteer under the 

judgment-debtor." 

They also relied on a passage in Halsbury’s 
Laws of England, vol. 13, S. 8, para. 87 
dealing with the plea of purchase for value 
without notice, and finally on a passage from 
the judgment of Kay L. J. in (1891) l Q. B. 
230 17 at p. 233. In A.I.R. 1937 Cal. 129 18 at 
p. 138 it was held that 

"execution purchasers purchase subject to all the 
charges and incumbrances, legal and equitable, 
which would bind the debtors.” 

The learned Judges referred in this connexion 
to Wickham v. New Brunstvick and Canada 
Ely., a decision of the Judicial Committee of 
the Privy Council in (1866) 1 P. C. 64 19 at 
p. 76, (1891) 1 Q. B. 230 17 and 5 Luck. 172 3 and 

17. (1S91) 1 Q. B. 230 : 60 L.J.Q.B. 227 : 64 L. T. 
9 : 39 W. R. 280, Madell v. Thomas and Co. 

18. ('371 24 A.I.R. 1937 Cal. 129: I.L.R. (1937) 
1 Cal. 203 : 170 I. C. 214, L. A. Creet v. Firm 
Gangaraj Gulraj. 

19. (1866) 1 P. C. 64 : 35 L, J. P. C. 6 : 14 L. T. 
311 : 14 W. R. 251. 


relied on those decisions. The next case is 
A.I.R. 1938 Oudh 84-° at p. 80. It is said : 

“It has been repeatedly held that an auction- 
purchaser gets property subject to the same restric¬ 
tion which the judgment-debtor himself was subject 
to and if the property is subject to any valid in¬ 
cumbrance the purchaser gets it subject to the same. 
The doctrine of equity does not here apply because 
while in the private sales there is an implied 
warrantee of title, there is none in an auction sale. 
In this connexion we may refer to 1935 A. L. J 
261(=57 All. 690)2« and to A.I.R. 1925 Cal. 485J6 
There are many other cases but we do not think it 
necessary to refer to any more. An auction-pur¬ 
chaser cannot, therefore, assume the position of a 
bona fide transferee without notice.” 

I have not discovered the many other cases 
to which they have referred, if the search is 
restricted to cases dealing with equitable 
claims. Of course there are many cases deal¬ 
ing with legal incumbrances such as mort- 
gages other than equitable mortgages. The 
case, 57 ALL. 690, 21 relied on in this decision 
hardly seems to be in point. This case dealt 
with an auction purchase in execution of a 
decree at a sale which was held during the 
pendency of a suit brought by a third party, 
who claimed to be the owner of the property, 
against the decree-holder and the judgment- 
debtor. That suit was finally decreed. Some 
of the sale proceeds were taken away by 
holders of other decrees against the judgment- 
debtor. The auction-purchaser brought a suit 
against those other decree-holders for refund 
of the money so taken away. It was held 
that the suit was not maintainable. Clearly 
the auction, purchaser had acquired no legal 
title. He was claiming, though unsuccessfully, 
in equity. He was not in the position of a 
bona fide purchaser of a legal estate without 
notice of a prior equitable claim. He had no 
legal title. The other decree-holders whom he 
was suing had acquired rights at law and not 
in equity and their rights arose subsequent to 
the sale in execution. Certainly at p. 705 of 


he I.L.R. report 21 it was stated : 

"But in the present oase it is not necessary to 
lonsider the position of a bona fide auction-pur- 
ibaser who without notice and without knowledge 
if another litigation purchased the property and 
hen found himself bound by the result of such a 
itigation without having had an opportunity to 
»ntest the claim." 

The question there mentioned is quite a 
lifferent question from the one now before us 
ind no decision was given on it. Then in 
LI.R. 1940 Mad. 701 22 Horwill J. followed the 
lecision in A.I.R. 1937 cal. 129 18 and referred 
o the passage in Halsbury’s Laws of England, 
/ol. 13, para. 87, mentioned above. Clearly 


0. (’38) 25 A.I R. 1938 Oudh 84:13 Luck. 746:172 
I.C. 855, Harnarain Prasad y Bank, UpgB &“JJ: 

1. C35) 22 A.I.R. 1935 All. 470: 57 All. 690. 1935 

A. L. J. 261. Mangal Sen v. S i“ thu f Qg Pr I p' 47 

2. (’40) 27 A.I.R. 1940 Mad. 701 : 192 I. O. 47, 
A. Surayya v. P. Yenkataramanamma. 
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the main basis for these decisions is the Eng- 
Iish law regarding the position of execution 
creditors with reference to the plea of bona 
fide purchaser for value without notice. The 
position in England is summarised in Hals- 
bury's Laws of England, vol. 13, para. S7, 
p. 95, Edn. 2 : 

“But tho plea of purchase for value without noitcc 
still avails against a plaintiff who is not seeking to 
establish a claim to an equitable estate or interest, 
but merely to enforce an equity, such as an equity 
to set aside a conveyance. Ordinarily an assignee 
takes subject to all equities to which the assignor 
was subject; and this is the case where the assignee 
is a volunteer, and also where he is a purchaser for 
value if he has notice of the circumstances which 
raise the equity. But if he U a purchaser for VAlue 
without notice, the equity cannot be asserted against 
him. Trustees in bankruptcy and judgment or exe¬ 
cution creditors take only what was vested in the 
bankrupt or debtor; hence they do not rank as pur¬ 
chasers, but take subject to prior equities. A ven¬ 
dor’s hen appears to be not a mere equity, but an 
equitable interest, and it avails against the pur¬ 
chaser and persons claiming under him, whether as 
volunteers or for value, other than a subsequent 
purchaser who takes the legal estate without notice- 
but the vendor may bo postponed by his conduct.” ’ 

Id a note to the statement that execution 
creditors take subject to prior equities, a 
reference is given to (1846) l Ph. 723, 23 (1856) 
22 Beav. I 34 at p. 27, (1856) 6 De. G. M. & G 
507 at p. 517 and (1691) l q. B . 230 17 at 
p. 23S. I will deal with these cases in turn. 

(1846) l p h. 7 28 . 23 This was a case in which 
a plaintiff suing on an equitable mortgage 
created by the deposit of title deeds was 
seeking to enforce his mortgage against two 
judgment-creditors of the mortgagor who had 
obtained possession of the mortgaged property 
from the sheriff who had delivered to them 
legal seisin of the premises after elegits were 
sued out. It is clear from that decision that 
although by l and 2 Viet. c. lio, a judgment 
was made a charge upon various types of 
property of the judgment-debtor, that charge 
was held to be merely an equitable right. In 
this sense, as stated at p. 735 of the original 
report, ° 

"when, therefore, it is enacted that the judgment 
83 8 Char8 . e Up0n tbe this*must 

debtor l/W Up °? tbe beneCcial ^‘erest of tbe 
it »i?i V If h “ ,egal 651810 subject to an equity 

-me eouitv 0 inT UP ° n tbe 65,816 ^jeot We 

will be a phL’rm tb ° < ^ S ° ° f Rn ^nitahlo estate it 
will be a charge upon tho equitable interest.” 

At page 732 of the original report it is stated • 

If such then be the eflect of Slated . 

does the elegit operate ? By Stat 13 Edn^l 1 ’ 
tf^ofthe debtor, and a moiety of his land, mftil 


’ffiS L - '■ 0b - 638 ■ ‘ «. 


the debt be levied by a reasonable extent. Tbe land 
of which a moiety is to be delivered is the land that 
is bound by tbe judgment. The judgment and tbe 
writ are in this respect co-extensive. If this is so in 
law, it is equally so in equity. The equitable interests 
which prevail against the judgment prevail equally 
against the writ.” 

Then at p. 733, it is said: 

“In tbe argument on the part of the defendant, 
the case was put upon the footing of a purchaser 
for value without notice, who would be preferred to 
a prior equitable mortgagee. But distinction in this 
respect has always been made between a judgment 
obtained without notice of a previous charge and a 
purchase or mortgage.” 

It is clear that this decision was based on 
the effect of a judgment in English law 
(which, I think, is equivalent to a decree 
under tho Indian Civil Procedure Code) and the 
writ of elegit and a clear distinction was 
drawn between a }>erson having property 
under a writ of elegit and a purchaser. By 
subsequent Statutes 13 Edn. 1 c. IS was 
amended so that now chattels cannot ordi- 
narily be taken on a writ of elegit but all tbe 
lands of a judgment-debtor may lie so taken. 
But this does not affect tbe principles in¬ 
volved. Now the position of a judgment cre¬ 
ditor in England bolding property delivered 
to him by the sheriff in execution of a writ 
of elegit is exceptional and this form of oxe- 
cution is quite unlike any known in British 
India under the Civil Procedure Code of 1903 . 
The right or title of the judgment-creditor so 
holding is known as tenancy by elegit, The 
details of the right of a tenant by elegit are 
complicated. The following extracts from 
para. 136, Vol. 14, p. 81 of Halsbury’s Laws 
of England, Edn. 2, under the title "execu- 
tion ” will give some of the details of his 
rights : 

"Tenancy by elegit is a chattel interest in tho land 
to oontioue as a legal estate for so long as is requir¬ 
ed to satisfy tbe judgment-debt at the annual value 
found and as an equitable estate for any further 
penod required until the debt is in fact paid. Tho 

6UC !l term is> bo «-ever, subject to tho 
of ,. tho Judgment-debtor to regain possession 
as hereafter exphuned.Tho Wot by 

?’ 68 ‘ l .‘ S D °a 8 P urohascr Iron* the debtor, but a 
■2S Rn J d ’ as a S ninst other persons, 

the? Sh °f’ 8 . nd A S Subiect 10 811 ri «hts, whe- 

bv elTt «? b V r ega u’ ft£Iectin « him ... Tho tenant 
in »C i i , has A , ohar 6 e u Pon bis debtor’s interest 
k’ but . such °harge has not priority to any 
inoumbranco existing at tho date of its creation.” 

In these circumstances it seems to me very 
easy to understand why a tenant by elegit is 
not treated as a purchaser for value without 
notice in respect of equitable rights which are 
binding on the judgment-debtor; and I do not 
think any inference should be drawn from the 
decision »n due) 1 Ph. 728* regarding the 
gjsition °f auction-purchasers in execution in 

■British India. 

1,U This a case which 
related to the administration of the estate of 
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a man who died intestate and there was a 
dispute as to priority between the creditors of 
the heir who had obtained judgments against 
him and creditors in respect of simple contract 
debts of the intestate. It was held that although 
under the statute the judgments against the 
heir operated as charges upon all lands, 

“of or to which such person shall, at the time of 
entering up such judgment or at any time after¬ 
wards, be seised, possessed or entitled, for any estate 
or interest whatever, at law or in equity, whether in 
possession, reversion, remainder or expectancy, or 
over which such person shall, at the time of enter¬ 
ing up such judgment or at any time afterwards, 
have any disposing power, which he might, without 
the assent of any other person exercise for his own 
benefit (ride pages 3 to 4 of the original report);” 

still the creditors of the intestate had prio- 
rity. It is to be noticed that in this case there 
was neither any question of any sale or trans¬ 
fer to the judgment-creditors of the heir apart 
from the charge created by the judgments nor 
did the matter arise strictly in execution of 
a decree but in an administration suit. It is 
also worthy of note that under the English 
Common law land or real property passed 
to the heir free of the simple contract debts 
of the intestate (not including what were 
known as speciality debts or judgment debts). 
This position had, however, been altered by 
Statute 3 & 4, Will. IV, o. 104, the effect of 
which was to render the lands assessed to be 
administered in the Courts of Equity for the 
payment of the just debts of the intestate. 
The decision of the case turned on the con¬ 
struction of this statute and the statute 1 & 
2 vict. C. 110, S. 13. It was held at page 23 
of the original report that the devisee or heir 
at law takes no beneficial interest in the real 
estate or land of a deceased person "except 
subject to and after payment of the debts of 
the deceased testator or ancestor,” according 
to the Statute of King William IV and that 
the charge created by the Statute of Queen 
Victoria only affected the beneficial interest 
of the judgment-debtor. 

(1856) 6 De G. M. & G. 507. 25 This case 
arose out of a suit brought by a mortgagee 
against the late earl and various persons, 
being mortgage annuity and judgment-credi¬ 
tors, praying that the plaintiff might be de¬ 
clared entitled to redeem such incumbrances 
of the defendants as were prior to his mort- 
gage, and that aU proper accounts might be 
taken. Questions of priority arose between 
the trustees of a voluntary settlement and 
certain judgment-creditors whose judgments 
were obtained and registered after the date 
of the voluntary settlement It was held 
that these judgment-creditors had no Parity 
over the voluntary settlement. It will be 
noticed that here again there was no ewe of 
a sale to any judgment-creditor nor did the 


matter arise strictly in execution of any judg¬ 
ment or decree. The judgment-creditors claim, 
ed under Act 27 Eliz. c. 4. It was held that a 
judgment-creditor was not a purchaser with¬ 
in the meaning of that statute and that the 
position had not been altered by the statute 
l & 2 Vict. C. 110 which gave the judgment- 
creditor a charge because the charge operated 
merely on the beneficial interest of the judg¬ 
ment-debtor. 


I can see nothing in these decisions to sup¬ 
port the proposition that a person who has 
actually purchased the property of a judg¬ 
ment-debtor in execution of a decree against 
him is not entitled to put forward the plea 
that he is a bona fide purchaser for value 
without notice (if such is the case) as a defence 
against equitable claims which were binding 
on the judgment-debtor. It seems to me that 
in the decision, (1856) 6 De G. M. & G. 507,'- s 
there are remarks which suggest the contrary. 
The Lord Chancellor at page 517 of the report 
stated: 

“Independently of any authority, I confess I 
should have thought the proposition hardly argua¬ 
ble that a person who recovers a judgment is a pur¬ 
chaser" 

and later at page 523 he stated : 

“It is then said that if the debtor had executed a 
charge in favour of the judgment-creditors they 
would have been purchasers under the statute of 
Elizabeth. It is possible that it might be so, but wo 
are now considering the effect of the statute of 
Victoria, and that statute does not say that judg¬ 
ment-creditors are to be in the same position as 
they would have been in if there had been a charge 
made for valuable consideration. What it says in 
effect is that they have the same rights as they 
would have had if the debtor had by writing under 
his hand agreed to charge the property." 

From this it seems to follow that even where 
the statute provides that a judgment or decree 
shall operate as a charge on property that 
charge may in some cases be less effective 
than a charge created by the voluntary act of 
the judgment-debtor himself. Yet a charge 
created by the judgment-debtor himself would 
under the English law as it stood at tbo time 
of this decision, merely have created an equit¬ 
able right which could not be enforced against 
a subsequent bona tide purchaser for value 
without notice. 


1691) 1 Q. B. 230. 17 This was a case which 
ie before the Court of Appeal and the 
ts as stated in the headnote are as fol- 
5 . The plaintiff executed a deed, by which 
assigned chattels absolutely to ^ the de- 
dan ts, and a hiring agreement, by which 
hired the chattels from the defendants. 
3 se documents did not represent the real 
nsaction between the parties, their intern 
a being merely to create a secuntyr for 
ney. The documents were not registered 
required by the Bills of Sale Acts. The 
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defendants having seized the goods for breach 
of the conditions of the hiring agreement, the 
plaintiff brought an action against them in 
respect of such seizure. It was held that the 
Court must disregard the form and look to 
the true nature of the transaction; that the 
documents amounted to a bill of sale within 
the Bills of Sale Act, 1SS2, and were void for 
want of registration; and that the plaintiff 
therefore was entitled to maintain the action. 
In a previous decision of the Court of Appeal 
in (1890) 25 Q. B. D. 27 J6 it had already been 
decided in a case between a trustee in ban¬ 
kruptcy of the supposed vendor and the 
supposed purchaser in similar circumstaces 
that the true nature, not the form, of the trans- 
action must be regarded. It was clear there¬ 
fore that unless the case in (1690) 25 Q. B. D. 
27 26 could be distinguished, the same rule 
must be applied in (1891) l Q. B. 2S0. 17 The 
report of the latter case shows that an attempt 
was made to distinguish (1890) 25 Q. B. D. 27 20 
on the ground that the actual executant of the 
document was estopped from establishing the 
true nature of the transaction. The Master of 
the Bolls and Lopes and Kay L. JJ., all held 
that the executant of the document was not 
bo estopped. The two former laid down no 
general principle regarding estoppel or equit¬ 
able rights in general but in the judgment of 

Kay L. J. appears the following passage : 

"Tho decision in (1890) 25 Q. B. D. 27,*8 if I 
rightly understand it, is exactly to this effect. It was 
argued that that case was distinguishoble, because 
there the question did not arise between the grantor 
and the grantee, but between the latter and the 
trustee m bonkrupty of the former; but, assuming 
that there is an estoppel between the original par¬ 
ties, nothing is clearer than that on general princi- 
j,® 3 * f ru f tee '? bankruptcy or an execution creditor 
would be bound by it just as much as the bankrupt 
or exccut'on debtor himself. 1 will deal in a moment 
with the answer of the defendants* counsel to this 
. . t . rust ?® ln , bankruptcy or execution creditor 
T tb l . he bankrupt or execution debtor. 
?ot Mu! r d l C execution debtor 

it ha^n P !T 0b ,ff f ° r valnoble “"sideration, and 
UkM i decided over and over again tbatheonly 

debtor WlTo* 9 ™ ted ' n . tbe or execution 

Where property ,s subject to any rights by 

runt or b °iT nd in th ° bands of the 8 bank! 

p r exe °ot'on debtor, nothing can be more clear 

St tfsuch r Pr M 0aiti0n tban that !t W0Dld b° 9ub - 

n,^" I?f T C6 to the 

ruptcy in this passage is explainable as the 

l n t 18 ? 26 Q u\ D ' 2726 dealt the 
case of a trustee in bankruptcy, but for the 

purpose of distinguishing ( 1890 ) 25 q. b. d. 27 m 

reCL 6 fi tlCely u “ necessar y to consider or 
, to the case of an execution creditor It 

also appears to m e that as it was found by the 

2 r 6- iM 25 Q- B - D - 27 : 69 L. J. O B^aT^ 

L * T * 209: 38 W. K. 507, In re Waist ' 63 


Court of appeal that there was no estoppel 
against the executant of the document in 
(1891) 1 Q. E. 230 17 it is difficult to draw any 
general conclusions from a dictum regarding 
the legal effect of such an estoppel (which ex 
hypotbesi did not exist) as against a trustee 
in bankruptcy or execution creditor. More¬ 
over, the dictum does not appear to be com¬ 
pletely accurate if it 13 taken as applicable to 
all cases under the English law. In (18591 1 
H. & N. GGO 2 ' it was held that a sheriff who 
goes to seize the goods of a debtor under a 
writ of execution is not bound by an estoppel 
which might have prevented the debtor him¬ 
self from claiming the goods. That case was 
followed by the Court of appeal in (1887) 13 
Q. B. D. 451, 28 a case between an execution 
creditor and a claimant to goods which had 
been seized by the sheriff in execution of his 
judgment. The decision proceeded on the 
assumptiou that the judgment-debtor was 
estopped from denying the title of the claim- 
ant to the goods. Tho Master of tho Rolls 
and Bowen and Fry L. JJ., agreed that the 
judgment.creditor was not estopped from 
disputing the claimant’s title. 

The remarks of Kay L. J., regarding tho 
position of an execution creditor need not, 
however, be read as laying down anything 
more than wag established by the decisions 
quoted above. In fact it is clear from his 
judgment that Kay L. J. did not intend to 
lay down any thing new. Most of those 
English decisions were considered by Bose J. 
m I. l. R. 1941 Nag. 513 8 at pages 526-528 in 
slightly different connexion, but I think what 
he stated then fully supports my view. When 
the passage from Halsbury’s Laws of England, 
vol. 13 , para. 87, is read in the light of the above 
cases which are the authorities therein cited 
I think it is quite dear that it affords no 
justification for the view that a person who 
has actually purchased the property of a 
judgment-debtor in execution of a decree 
against him is precluded from availing him¬ 
self of the plea that he is a bona fide 
purchaser for value without notice in cir¬ 
cumstances in which that plea would have 
been available to other classes of purchasers. 

For tho samo reason I consider that the 
above passage from Halsbury’s Laws of 
England does not justify the conclusion drawn 

2SL” 5 1723 a «d the later decisions 

on J? « India for tho same 
purpose. The learned Judges, who iu 5 Luck. 

old? relied on the decision in (isoi) 1 Q. b. 
230 quoted part of the above passage from 

uff & 660: 28L * J * 322,Richards 

2 ffl Q- D - 481 t 60 L. J. Q. B. 393 • 

L. T. 591 ; 85 W. R. 365, Richards v. Jenkins. 
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the judgment of Kay L. J. but unfortunately 
omitted the first portion which makes it clear 
that he was actually dealing with a case of 
estoppel and they, therefore, gave the im¬ 
pression that his remarks regarding equitable 
rights were necessary to the decision before 
him. Even if it be taken as correct, as Kay 
Ij. J. seems to have thought (contrary to the 
decision in (1897) 18 Q. B. D. 151 23 ) that an 
estoppel which binds a judgment-debtor will 
bind his execution creditor, I think that the 
argument that this propostion establishes that 
every equitable right which is enforceable 
against the judgment-debtor is enforceable 
against the execution creditor would prove 
too much. In (1873) 9 Q. B. 48*® it was held that 
an estoppel binding on Robecca Board was 
binding on her son who purchased the pro¬ 
perty at a voluntary auction held by her. It 
is true that the facts of the case might 
suggest that her son knew of the facts 
which raised the estoppel against her but 
none of th9 three Judges based his decision 
on this ground. If, therefore, the above argu- 
ment were correct, it would follow from this 
decision that an equitable right binding on a 
transferor would bind the transferee under 
a voluntary conveyance for value even if 
the transferee had no notice of that claim. 
This conclusion, however, is known to bo false. 
I come now to the case in (18G6) L.K. 1 P.C., 
G4 1U which was relied on by the Calcutta 
High Court in A. I. R. 1937 Cal. 129 18 at 
p. 138. The passage of the Privy Council 
judgment on which reliance was placed is at 
pages 75 and 76 of the report and runs as 
follows : 

“There, is no doubt upon principle, as well as on 
the authority of the cases cited in the argument at 
the Bar, that the right of a judgment-creditor 
under an execution is to take the precise interest, 
and no more, which the debtor possesses in the 
property seized, and consequently that such pro¬ 
perty must be sold by the sheriff with all the 
charges and incumbrances, legal and equitable, to 
which it was subject in the hands of the debtor. In 
other words, what the debtor has power to give is 
the exact measure of that which the execution cre¬ 
ditor has tho right to take.” 

At first sight this decision may appear to be 
directly in point because the report shows that 
under the law of New Brunswick, with which 
their Lordships were dealing, the free hold 
lands of a debtor may in certain circumstances 
be sold under a writ of fieri facias which is a 
process whereby the property is sold by auc¬ 
tion by the sheriff, but in England is not 
applicable to real property. The material 
facts of the case were, however, as follows. 
Certain creditors obtained judgments against 
the New Brunswick and Canada Railway 

29. (1873) 9 Q. B. 48 : 43 L. J. Q. B. 4 : 29 L. T. 

459 : 22 W. R. 206, Board v. Board. 


Company and writs of fieri facias were issued 
at the instance of the judgment-creditors and 
placed in the hands of the sheriff who finding 
that no personal estate of the debtor was 
available proceeded to seize and advertise for 
sale certain lands of the company. The deben¬ 
ture-holders of the company claimed to be 
entitled to the lands seized and when the 
sheriff or sheriffs refused either to stay the 
sale, or to agree to pay over the proceeds to 
the debenture.holders, the debenture-holders 
started legal proceedings to restrain the com- 
pany, the sheriffs and the judgment-creditors 
from selling the lands until the debentures 
were paid and claiming in the alternative that 
in the event of a sale being allowed the 
sheriffs might be restrained from paying over 
the proceeds of such a sale to the judgment- 
creditors. It is quite clear, therefore, that the 
question which came before the Privy Council 
related to the rights of the parties before any 
sale in execution had taken place, and it is 
quite clear also that the sheriff and the judg¬ 
ment-creditors had notice of the debenture- 
holders’ claim before the property was brought 
to sale. In point of fact their Lordships of 
the Judicial Committee held that the claim of 
the debenture-holders was an invalid one but 
it seems to me that the passage of their 
Lordships’ judgment cited above deals merely 
with the question whether a judgment-credi¬ 
tor can enforce his judgment or decree against 
a person who has rights which are binding in 
equity on the judgment-debtor. I think that 
the emphasis must be laid on the words at the 
end of that passage “that which the execution 
creditor has the right to take.” His rights are 
not increased by the fact that he has no notice 
of a particular equitable claim. The decision 
of their Lordships in this case, therefore, has 
no bearing on tho question what are the 
rights of a purchaser at a sale which has al¬ 
ready taken place in execution of a decree in 
respect of an equitable claim binding on the 
judgment-debtor of which the purchaser has 
no notice. 

The case in I. L. R. 1939 ALL. 885 30 and the 
later Full Bench decision of the Allahabad High 
Court in A.I.R. 1943 ALL. 115 31 which overrul- 
ed the previous decision, both deal with the 
position of an aution-purchaser as it stands 
under the Transfer of Property Act as amen¬ 
ded in 1929. The judgment in the Full Bench 
decision was delivered by Dar J. He referred 
to the position as it stood prior to the amend- 


(-39) 26 A. I. R- 1939 All. 687 : I. L. R. (1939) 
1. 885 : 185 I. C. 597, Indra Narain v. Muham- 

I. R. 1943 All. 115 : I- L. R. (1943) 
||. 453 : 206 I. C. 539 (F.B.), Lai Nawal Kmhore 
Municipal Board, Agra. 
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merit of 1929 and referred to tho above decision 
of the Privy Council in (lSGG) L. R. 1 P. C. 64, lu 
the judgment of Kay L. J. in (1891) 1 Q. B. 
230 17 and the passage in Halsbury’s Laws of 
England, vol. 13, para. 37, as well as certain 
Indmn decisions. He then stated as follows : 

"The position nf an auction-purchaser of real 
property in this country is not exactly identical 
with the position of a judgment or execution creditor 
in England, who takes property of a debtor, subject 
to charges enforcible against the debtor. It may be 
that an execution creditor when begets the property 
of the debtor in a Sheriff's sale, gets the property 
by a process of execution and he may not be 
regarded as a purchaser for value under English 
law, but these considerations do not apply in this 
country where real property is sold by Court in a 
public auction and is purchased very often by 
strangers who pay full value for the property. Fro- 
perty may be sold in this country under S. 57. 
T. P. Act, free from encumbrances or it may be sold 
by Court in enforcement of a simple or anomalous 
mortgage or it may be foreclosed by a decree in a 
mortgage on conditional sale and the purchaser or 
the person in whose favour the property is foreclosed 
may oe the mortgagee. It cannot be denied that 
prior to the court sale the mortgagee was a trans- 
feree for consideration who would not be affected 
with charges of which be bad no notice and there 
seems to be no reason why he should be any the less 
a transferee for consideration simply because he has 
purchased the property in a court sale in enforce¬ 
ment of the mortgage. It is true that in a court 
•-.a e there is no warranty °f title or of the property 
being sold freo from charges or encumbrances as it is 
" a " a j e b * P fIVftte trc *ty. But both as a matter of 

thA ? a matter °, f P rftctice a search is made in 
the Registry prior to the court sale and every effort 

m?nfL °n 0l, y the char 8 es a " d encumbrances and 
\ e V of . lon tho property fetches full price. On prin- 
ciplc also, we can see no reason why a purchaser in 

enSccm C p S t° U f d |, b0 leSS fav0Qred 1,1 matter of 
trentv nn^t. than ft Phaser by private 

i 3l T ld D0t ODO as ™ch tho other be 
d I P urohRscr for value and therefore a 
transferee for consideration." 

This passage clearly applies equally to the 
jKJsit'on as it stood before the amendment of 
1929 as to later events. The first part of this 
passage may suggest that Dar J. was under 
the .mpr^ton that strangers seldom or never 

Talo aSe 4 he pr0perty of a debtor in a sheriff's 
■ In England. If so, his impression is 

sTtll t the f 1bstance of his ar Surnent 
js, I think, strongly reinforced when it is 

the n En!!r 1 ha ?v. Sh ° Wa ab ° Ve ' that none of 
he rSse nf authorities relied on deal with 

the case of a sale in execution of a decree or 
ludgment which had actually taken pZ. J 
come, therefore, to the conclusion that even 
before the amendment of s. ioo T P Act in 

fho Q , fc u, . f , a decree was not bound by 

dnht qU, r ab u r ‘ ghta bindin g on the judgment 
debtor of which he had no notice. After 1929 

tt th ,° 3ame whether 

decr^ i' PpbeS A ^ held in execution o 

Z'ZZoTL Myi z ^ ^ S 

tacts of the case before us, I hold that 


the plaintiff-appellants have no title as against 
the contesting respondents. I would, there¬ 
fore, dismiss this appeal with costs. 

Manohar Lall J. — I have had the 
advantage of perusing the exhaustive judg¬ 
ment prepared by my learned brother. I have 
read every one of the cases which were cited 
at the bar and which have been reviewed by 
my learned brother. But iu my opinion the 
question is easy of solution by applying the 
provisions of s. 100 . T. P. Act. as amended 
by act -20 of 1920 —the amendment came into 
force on 1st April 1930. It will be noticed that 
the charge iu this case was created by a com- 
promise decree on Ctb March 1930, and, there¬ 
fore, before the date of the amendment- of the 
Act, whereas the execution sale in favour 
of defendants 1 st party (who have been 
found to be bona fide purchasers without notice 
of the previous charge) took place on icth 
March 1932. It has been held by a Full Bench 
decision of this Court, 19 pat. *752,that the 
provisions of s. 92, T. P. Act, as amended by 
Act 20 of 1929, are retrospective. In accord, 
ance with that view it has also been held by 
this Court that the provisions of s. 53 a, 
T. P. Act, as amended by Act 20 of 1929 , are 
also retrospective. It, therefore, follows, in 
my opinion, that the provisions of s. ioo, T. P. 
Act, as aipended are also retrospective. The 
amended S. 100 provides that no charge shall 
be enforced against any property in the hands 
of a person to whom such property has 
been transferred for consideration and without 
notice of the charge. It has been found as a 
fact in this case that the defendant had no 
notice of the charge of Cth March 1030 . There 
is a conflict of opinion as to whether the 
words transfer for consideration’ which an. 
pear m this section apply only to a private 
transfer and not to a voluntary transfer in 
execution sale. But having considered the 
matter I am of opinion that the proper view 
is that which is expressed in tho Full Bench 
case of tho Allahabad High Court in A. I r 
1913 ALL. 115.’ I respectfully agree with the 
observations of Dar J., who delivered the 
judgment of the Full Bench when ho says 

"the words‘transferred for consideration’ are w ;a„ 
Property Act states that tbo Act is meant ^ a k f 

£ sss m insr 5 
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'But nothing herein contained shall be deemed to 
affect . . . (d) save as provided by S. 57 and Chap. 4 
of thi9 Act any transfer by operation of law or 
by, or in execution of, a decree or order of a Court 
of competent jurisdiction.* 

And Chap. 4 deals with mortgages and charges 
and S. 100 which specifically provides for charges 
is included in it. Section 2, therefore, provides that 
the Transfer of Property Act may affect a transfer 
by operation of law or by, or in execution of, a 
decree or order of a Court in matters relating to 
S. 57 and Chap. 4 of the Act, and it is a legitimate 
argument that in Chap. 4 and also in S. 100 which 
is included in Chap. 4, the expression ‘transferred* 
is used in a wider sense and includes both a transfer 
by act of parties and a transfer by operation of law 
or by or in execution of a decree." 

The learned Judge then points out two views 
of the matter and after comparing the position 
of an auction-purchaser of real property in 
England with that which prevails in law in 
this country observes: 

"It i9 true that in a court sale there is no warranty 
of title or of the property being sold free from 
charges or encumbrances as it is in a sale by private 
treaty. But both as a matter of law and as a matter 
of practice a search is made in the Registry prior 
to the court sale and every effort is made to notify 
the charges and encumbrances and very often the 
property fetches full price. On principle also, we can 
see no reason why a purchaser in court sale should 
be less favoured in the matter of enforcement of 
charges than a purchaser by private treaty and why 
should not one as much the other be regarded as a 
purchaser for value and therefore a transferee for 
consideration. It cannot be denied that the words 
‘transferee for consideration* used in para. 2 of 
S. 100, T. P. Act, unless restricted by other provi¬ 
sions of the Act, aro wide enough to include an 
auction-purchaser who has purchased the property 
for a price in a court sale.** 

Tho learned Judge then deals with the contrary 
argument which was suggested by Sir Edward 
Bennet iu I.L.R. 1939 all. 885 30 and says : 
“the Legislature by the Amending Act of 1929 has 
amended S. 100 which occurs in Chap. 4 of the Act 
so as to include in it transfers for consideration and 
has not amended the saving clause in S. 2 so as to 
restriot the contents of Chap. 4 in any way, not¬ 
withstanding that Ss. 85 to 90 of the Act had long 
ceased to be part of tho Act at the time when the 
amendment was made. And, in the face of the 
plain language of the statute, as it stands to day, 
it is difficult to see how S. 100 can be excluded from 
the operation of the saving cl. (d) of S. 2, and how 
the saving clause can be restricted to the repealed 
Ss 85 to 90 of the Act. We have, therefore, come 
uTthe conclusion that the authority of I.L.R. (1940) 
All G69 53 should be followed in preference to I.L.R. 

1939 All. 885** and the e *P res | 10 " tr ^ ,s J > er A fo t r 
consideration’ used in para. 2 of S. 100, I. 1. Act. 
should be taken to include an auction-purchaser m 

a court sale." . „ 

[I respectfully agree with this view. The re¬ 
sult is that the plaintiff cannot enforce his 
charge against the defendant who has been 
found to have purchased the property bona 
fide without the notice of that charge. The 
other rjnestion fl raised on behalf of the appel- 

fMOl 27 AIR. 1940 All. 45C : I. L. R. (1940) 
3 Ail. 669 f 1911. C. 148, Municipal Board, Cawn- 
pore v. Roop Cband. 


lants do not present any difficulty, and I agree 
with my learned brother in his conclusions. 
The result is that I would dismiss this appeal 
with costs. 

G.N. Appeal dismissed. • 
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Meredith and Imam JJ. 

Sardar Dalip Singh — Petitioner 

v. 

Governor of Bihar — Opposite party . 
Criminal Misc. case No. 442 of 1944, Decided on 
12th April 1945. 

(a) Government of India Act (1935), Sch. 7 
Lists I, II, Item 1 and 3 — Interpretation of 
items in Lists—Rule as to—Expression ‘‘public 
order** in List II, Item 1—Scope of. 

None of the items in the Lists in Sch. 7 is to be 
read in a narrow or restricted sense, and each 
general word should be held to extend to all ancil¬ 
lary or subsidiary matters which can fairly and 
reasonably be said to be comprehended in it: (*41) 
28 A.I.R. 1941 F. C. 16, Rcl. on. [P 445 C 2] 
The expression "public order** in List II, Item 1 
is used generally and the words "preventive deten¬ 
tion for reasons connected with the maintenance of 
public order*’ in that item have been added, not to 
restrict the expression "public order’*, but merely 
because a specific reference was deemed desirable to 
that particular aspect of public order. [P 445 C 2) 

(b) Restriction and Detention Ordinance (3 of 
1944), S. 3 (1) (c)—S. 3 (1) (c) falls within Sch. 7 
List II, Item 1 and List III, Item 2, Government 
of India Act and therefore is not ultra vires of 
powers of Governor General. 

The ordinance making power of the Governor- 
General extends to all the Lists in Sch. 7, Govern¬ 
ment of India Act. The expression "public order in 
Sch. 7, List II, Item 1, Government of India Act in¬ 
cludes provisions for restricting movements where 
necessary for maintenance of public order. When 
the Government of India Act was passed, S. 144, 
Criminal P. C., was in force. Section 144, Criminal 
P. C., enables a Magistrate to make an order pre¬ 
venting a person from entering a particular place. 
It would follow that such orders will come within the 
provisions of Item 2 of List III, Sch. 7 , Government 
of India Act and consequently within the ordinance- 
making power of the Governor-General. Section 3 
(1) (c) of the Ordinance 3 of 1944 thus comes within 
Item 2 List III, Sch. 7 »nd alsonitkm theapresion 
"public order" in Item 1 of List II, Sch. ’. Govcrnmcn 
of India Act, and is therefore, within tb powers of 

tho Governor-General. [P 445 G1. 2. 

B. C. De and Rax Parasnath—lot Petitioner. 

Advocate-General—tor Opposite party. 

Meredith J.-This is an application by 
one Sardar Dalip Singh under Ss. 491 (l) (al 
and 561-A of the Code of Criminal Procedure. 

There is at present in force against ^ 
petitioner an order of the Governor of.Bihar, 
dated the 17th August 1944. (No. 4827 C -100 

(l)/44) in tho following terms: . . 

“Whereas the Governor of Bihar.is “t bed^ 

respect to the person kncmn fts P ^ ^ ftm pur, 

Sander Singh of village Kod • * f xbftkurbari 

District Jufiunder, and at prescnt of^o 

Road, P. S. Sakchi, Jamshedpur, that witn^ ^ 

to preventing him from acting 
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judicial to tbc public safety and tbe maintenance 
of publio order, it is necessary that bo should be 
directed not to be in any place within the district* 
of SiDgbbbum and Manbhum. 

Now, therefore, tbe Governor of Bibar in exercise 
of the powers conferred upon him by cl. (c) of sub- 
s. (1) of S. 3, Restriction and Detention Ordinance, 
1944, hereby directs that tbe said Dalip Singh shall 
not at any time after the expiry of seven days from 
the service on him of this order bo in any place in 
the districts of Singhbbum and Manbhum/* 

By an order of the 17 th November 1944, Memo 
no. 5821C-10O (l)/44, the Government upon a 
representation by Sardar Dalip Singh have 
directed that order No. 4S27C-100 (l)/44 will 
continue to be in force. 


Section 3 (l) of Ordinance 3 of 1944, so far 
as is material, is in the following terms : 

"The Central Government or the Provincial 
Government, if satisfied with respect to any parti¬ 
cular person that with a view to preventing him 
from acting in any manner prejudicial to tbe 
dofence of British India, the public safety, the 
maintenance of public order, His Majesty’s relations 
with foreign powers or Indian States, the mainten¬ 
ance of peaceful conditions in Tribal Areas or the 
efficient prosecution of the war it is necessary so to 

do, may make an order.(c) directing that, 

except in 60 far as he may be permitted by the 
provisions of tbe order, or by sucb authority or 
person as may be specified herein, be shall not be 
in any sucb area or place in British India as may 
be specified in tbe order/ 1 


The order passed upon the petitioner i; 
therefore, clearly within the terms of s. 3 (1 
(c), and that is not disputed. The poin 
urged is that Ordinance 3 of 1944 i 
ultra vires so far as s. 3 ( 1 ) (c) is concerned 
because restriction of the movements of pet 
sons does not fall within the Legislative List 
appended to the Government of India Aci 
]1985. It is conceded that the ordinanc 
making powor extends to all the lists, but i 
is argued that the provision in question can 
not be brought within any of the items in am 
of the Legislative Lists. 

It has been argued as a preliminary objec 

tion by the learned Advocate General tha 

the present application does not lie, as it doa 

not fall within the terms either of s. 491 o; 

of S. 6 G 1 A, Criminal P. C. Mr. B. C. De foi 

the petitioner, on the other hand, contend! 

that s. 491 ( 1 ) (a), which is in the followim 
terms: £ 

Court ma y- Whenever it thinks lit 

ni^v iJ h * ta , P ? r8 ? n . within tho bmits of its ap 
gS? Jurisdiction be brought up befor, 

the Court to be dealt with according to law’’ 

wiU cover the oase. It is unnecessary to come 

to any decision upon this contention, because 

as will presently appear even if the Courl 

could interfere under s. 491 ( 1 ) (a), there is 

in my opinion, no substance in the contention 

|put forward upon the merits. It seems to 

■me that a provision of the type in question 

kmte clearly falls within item 1 of List II, the 

Provincial Legislative List, and also within 


item 2 of List Hi, the Concurrent Legislative 
List. Item 1 of List II 13 : 

“Public order (but not including the use of Hi- 
Majesty’s naval, military or air forces in aid of tbe 
civil power); the administration of justice; constitu¬ 
tion and organization of all Courts, except the 
Federal Court, and fees taken therein ; preventive 
dentention for reasons connected with tbe main¬ 
tenance of public order; persons subjected to such 
detention.” 


Prima facie, it would appear that this is a 
matter coming under “Public order,” but Mr. 
De contends that we must read “public order” 
with reference to the latter part of the provi¬ 
sion “preventive detention for reasons con¬ 
nected with the maintenance of public order” 
and so while a provision could be made for 
detention for reasons connected with the 
maintenance of public order, a provision could 
not be mode providing for restriction of move¬ 
ments for that purpose. It seems to me there- 
is no warrant in the wording of the provision 
for the adoption of this narrow construction.' 
The words “preventive detention for reasons' 
connected with the maintenance of public 
order” have been added, I think, not to res¬ 
trict the expression “Public order," but merely 
because a specific reference was deemed desir&.j 
ble to that particular aspect of public order; 
The first item is “Public order,” and the expres-! 
sion is used generally. It has been laid down by 
the Federal Court in United Provinces v. 
ML Atiqa Begum , 23 r. L. T. 578 1 at p. 597 
that 

“none of the items in tho lists is to bo read in a 
narrow or restricted sense, and each general word 
should be held to extend to all ancillary or subsi¬ 
diary matters which can fairly and reasonably bo 
said to be comprehended in it/* 


11 iuo woras ruouc order 


- - ww vvujuiucu 

in this manner, they will certainly include 
provisions restricting movements where neces. 
sary for the maintenance of public order. 
Item 2 of List in i9 

!'' cr '“'nal procedure including nil matters included 
in tbc Code of Criminal Procedure at tbe date of 
tbe passing of this Aot.” 


When the Government of India Act was 
passed, s. 144, Crimimal P. C., was in force. 
Section 144 provides inter alia, that orders 
may he passed directing any person to abstain 
from a certain act. This provision has been 
repeatedly construed as enabling a Magis¬ 
trate to make an order preventing a person' 
from entering a particular place, and thej 
legality of such orders when passed upon pro.! 
per grounds is not oontested. Such orders 
are quite common under S. 144. It would fol- 
low that such orders will come within the 
p rovis i ons of item 2 of the Concurrent List 


Ear. P. 0. 727 "l940‘p.‘6, R.*ub7192 IoZ 
22 P. L. T. 578 (P.O.). * 13S 
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and consequently within the ordinance making 
power of the Governor.General. 

It must, in my judgment, be held that 
there is no force in the contention put for¬ 
ward by Mr. B. C. De, and as the order has 
not been attacked upon any other ground, 
the application must fail. I would accord, 
ingly reject it. 

Imam J — I agree. 

G.N. Application rejected. 
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Fazl Ali C. J., and Shearer J. 

Kamcslnvar Singh Sharma and others 

— Petitioners 
v. 

Jagdambi Singh and others — 

Opposite Party. 

Civil Revn. No. 599 of 1943, Decided on 1st May 
1945, against order of Sub-Judge, 2nd Court, 
Monghyr, D/- 30th June 1943. 

Bihar Tenancy Act (8 of 1885), S. 153—Ques¬ 
tion not of fraud but relating to regularity of 
proceedings in publishing and conducting sale 
— Appeal against decision is barred by S. 153 — 
Effect of fraud. 

Where the question decided is a question relating 
to the regularity of the proceedings in publishing 
and conducting the sale and is not a question of 
fraud, then an appeal against that decision is barred 
by S. 153. The mere circumstance that some vague 
and general allegation of fraud may have been 
made and not pressed or proved at the trial is im¬ 
material : (’30) 17 A. I. R. 1930 Cal. 490 and (*27) 
14 A. I. R. 1927 Cal. 845, Rel. on; ( 45) 32 A. I. R. 
1945 Pat. 288, Approved . [P 447 C 1] 

[ Obiter ]—Even where it is shown that there has 
been a material irregularity in publishing and con¬ 
ducting a sale, that irregularity having been brought 
about by some fraud, an appeal against an order 
made on an replication to have the sale set aside is 
barred by S. 153: (’30) 17 A. I. R. 1930 Cal. 490, 
Rel. on.; (TG) 3 A. 1. R. 1916 Cal. 719 and (*30) 17 
A. I. R. 1930 Pat. 371, Not approved. [P 447 C 1] 

B. N . Rai —for Petitioners. 

K. Dayal—lot Opposite Party. 

Shearer J. — This application in revision 
is directed against an order of the learned 
Subordinate Judge of Monghyr, setting aside 
a sale in execution of a rent decree. The 
decree in question was passed in 1936 in a 
suit instituted by one of a number of cosharer 
landlords, the other cosharer landlords being 
impleaded in the suit as proforma defendants. 
The holding was sold on 1st May 1939, and 
was purchased by the decree-holder. Some 
considerable time later the decree-holder 
applied for a writ for delivery of possession, 
and on 8rd April 1941, a return was made to 
this writ purporting to show that it had been 
duly served. The application to have the sale 
set aside was made on 3rd February 1942, by 
one Jagdambi Singh, who in 1934, had pur¬ 


chased a portion of the holding from the 
judgment-debtors. The trial Court dismissed 
the application, but this decision was reversed 
on appeal. The value of the claim in the 
rent suit was considerably less than Rs. 50, 
and the learned Munsif who tried it, and who 
subsequently dealt with the application under 
O. 21, R. 90, Civil P. C., was specially em- 
l«owered by the Provincial Government to 
exercise final jurisdiction under cl. (b) of Sec¬ 
tion 153, Bihar Tenancy Act. Mr. B. N. Rai, 
for the petitioners, contends that no appeal 
against the decision of the learned Munsif 
was maintainable and in consequence, the 
order made by the learned Subordinate Judge 
was an order made without jurisdiction. Mr. 
Rai relies on the explanation to S. 153 of the 
Act. This explanation was inserted in the 
Bengal Tenancy Act in 1907 and appears to 
have been inserted in consequence of a deci. 
sion of a Full Bench of the Calcutta High 
Court in 1905. In that decision, 32 Cal. 957, 1 it 
was held that an order setting aside or de- 
dining to set aside a sale in execution of a 
decree for rent, the decree-holder being the 
purchaser, necessarily decided a question 
relating to title to land or to some interest 
in land and that an appeal against it lay 
under S. 153, Ben. Ten. Act, as it then stood. 
In the Civil Procedure Code of 1S77 the 
words “or fraud’” did not occur after the 
words “material irregularity” in S. 311, cor¬ 
responding to O. 21, R. 90 of the Code of 1903, 
and the intention of the Legislature was to 
take away the right of appeal in every case 
where there had been a material irregularity, 
even where that irregularity had been brought 
about by fraud, tbo decree-holder and some 
officer of the Court having conspired to mis¬ 
lead the Court and suppress the processes. 
When, however, S. 311 of the Code of 1877 was 
replaced by O. 21, R. 90 of the Code of 1908, 
and the words "or fraud” were inserted after 
the words “material irregularity” a distinc¬ 
tion was sought to be drawn between cases of 
material irregularity and cases of fraud and 
it was suggested that an appeal lay in the 
latter but not in the former class of cases. 


On this point there have been a number 
decisions of the Calcutta High Court 
lich are by no means consistent. These 
cisions have been collected and examined 
Rankin C. J. in 34 C. w. N 331. 2 No deci- 
m of this Court was cited at the bar, and 
e only decision which I have myself been 
le to di scover i? a decision of Wort J., sit- 

(•05) 32 Cal. 957 (F. B.), Kali Mandal v. Ram- 
irbaswa Chakravarti, 

(•30) 17 A.I.R. 1930 Cal. 490 : 67 Cal. 1248:128 
«■» a o wr XT qqi .Tnrvnl Chandra v. 
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ting singly in A. I. R. 1030 l'at. 371. 3 In that 
case, as Wort J. was careful to point out, the 
trial Court had come to a very clear finding 
that a fraud bad been committed. Mainly on 
that ground Wort J. decided that an appeal 
was maintainable, aud in doing so relied on 
the observations of Chatterji J. in 10 C. w. n. 
953. 1 The correctness of the decision of 
Chatterji J. was doubted by Rankin C. J. 
in 34 c. w. N. 331," and the weight of the 
authorities there cited appears to be against 
:it. If I had to decide the point, I should, I 
;think, be inclined to take the view that even 
(where it is shown that there has been a 
(material irregularity in publishing and con. 
.ducting a sale, that irregularity having beeu 
brought about by some fraud, an appeal 
Against an order made on an application to 
have the sale set aside is barred by s. 153 , 
Bihar Tenancy Act. The point does not, how¬ 
ever, in tny opinion, arise, as it seems to me 
clear that neither the learned Munsif nor, for 
the matter of that, the learned Subordinate 
Judge decided any question as to a fraud 
having been committed on the Court esecut- 
ing this rent decree. The conclusion to which 
the learned Subordinate Judge appears to 
have come was that, for some reason or other, 
the sale proclamation and the writ for deli’ 
very of possession were not duly served. He 
does not find, in so many words, that these 
or any of the other processes in the exceu. 
tion case were deliberately and fraudulently 
suppressed. In fact, it would, I think, have 
beeu impossible for him to come to any such 
conclusion, inasmuch as it would seem that 
the decree.holder had succeeded in obtaining 
possession of so much of the holding as had 
not been sold by the judgment-debtors to the 
petitioner Jagdambi Singh. The judgment, 
debtors were not made parties to the applica. 
tion and never seem to have contested the 
| v alid‘ty of the sale. If, however, the question 
which the learned Munsif decided was a ques. 
tion relating to the regularity of the proceed 
mgs in publishing and conducting the sale 
and was not a question of fraud, then an 
appeal against his order was clearly not 
maintainable. This case is, in my opinion 

33^Th ally ° n a11 f ° UrS With 34 c - w - n! 
33i. ine mere circumstance that some vague 

and general allegation of fraud may have 

been made in the application and not pressed or 

proved at the trial is immaterial; ST the 

observations of Page J. in 64 cal. 1050. 6 For 

3 ™r,Tf, *° ald wa ttat . the oi 

( 30) 17 A. I. R. 1930 Pat. 371 : 125 I C 19 R 

M'Se^SA 81 ! 81 ?, a “ eshwarSiDgbBabadar - ’ 

C W? at J;.?; , l g® Cal - 719 : 29 I. C. 306 : 19 
5 Sw 1 P handra v - Bepin Chandra. 

108 1 V 70 I a*! T Cal - 845 : 64 1050: 

» C. 705, Aswini Kumar v. Sashi Bhusau. 


the learned Subordinate Judge wa> made 
without jurisdiction and must, in con=ui]ti- 
ence, l*e set aside. The petitioners art entitled 
to their costs. The hearing fee is assessed at 
two gold mohurs. 

Fazal Ali C. J. —I agree. The view ex¬ 
pressed by my learned brother is fully sup. 
ported by the decision oi this Court in 24 Pat. 
•227° which was decided after the hearing of 
the present case was concluded. 

G - ?s? -_ Application allowed. 

6. ('•!•>) 32 A. I. R. 1945 Pat, 2sS : 24 Pat 227 
Ajodbyu v. Kamesbwar Singh. 
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SlXHA AND PaNDE JJ. 

Hy may tin Reza Chaudhary and another 
— Plaintiffs — Appellants 

V. 

Harendra Nath Das and others _ 

Defe ndcuits — Re s po ndent s . 
Appeal No. 50 of 1944, Decided on :24th April 1 9.1.5 

D^b^roX d "' 9 e I 3 ol Adil - Dist - ^ 

(aj Bengal Cess Act ,9 of 1880). S. 41 (1, and 
( 2 ) — Patm lease — Covenant by patnidar to 
pay cess _ Covenant prior to Act 1 Extent oi 
liability determined. 01 

M T ,S in tbe P a, '* i were : 
ri, . I n / he ma, > 1 tuners, and of postal nmhur- 
r.r and Postal cess and tax etc., which has been now 
nxed in the Col ectorate and will be lixed in future 
tvill be realised from us the patnidars and our repre- 

l ° pr ? p0rt . ion ,0 lbe jama besides the 
ST-\ Le « aid mabal - In case of non-payment i- 
will be set off against our chalani money. If anv p!ea 

Megak“ " bC PUt f ° rWar<1 U wil1 be void a >»d 

n,^5f'/, tba ‘ lbe , lea5c was created prior to the enact- 

ofTeLi S i ACt wbc " ,bc pnrties tolhe instrument 

rilw a LI- bavc no ' deA as t0 ,lie nature of their 
rights and obligations in regard to future imposition* 

i ^ mc 1 l s « ta * ^at may be levied from time to 
time by the Government and there were no express 

hoMernMK 6 T ?"? 0 ' 3 to exemption of the 
holder of the estate from payment of his quota of the 

C f“t S | "8 to the provision of sub-s. m 0 { s 41 

of the Act. The patnidar had not contracted himself 

S , tat , U , t0 b / tbe nbove covenant so as to be 
disentitled to the deduction under S 41 f->| of n 

ft" t Ct : f «i 32 A. I. K. 1945 Pat. ft £ 

< 38 > 25 A - 1 K- 1938 P. C. 243, DiUing. ' 

(P 448 C 2; P 450 C I ->J 
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The terms of the covenants should be interpreted 
on two well established principles : (1) the contract 
under which exemption is claimed must be strictly 
construed against the claimant and it must appear 
from its terms, beyond the possibility of any dispute, 
that the parties intended to vary the liability as 
imposed by the statute; and (2) the construction 
to be placed on a deed ought to be such as to render 
it reasonable rather than unreasonable and will 
nmke it just to both the parties rather than unjust 
to one of them : 12 C. W. N. 154, Ref . 

[P 449 C 2] 

S. C. Mammdar and S. K. Maeumdar — 

for Appellants. 

B. C. De and 17. N. Sinha — for Respondents. 


Pande J. — This is an appeal against the 
decree, dated 13th October 1943, of the Addi- 
tional District Judge of Santal Parganas 
which reversed the decree, dated 7th May 1941, 
of the Subordinate Judge of Rajmahal. The suit 
is for reimbursement in respect of cess under 
the Cess Act, Bengal Act 9 of 1 SS 0 , for which 
the plaintiff became liable between the year 
1341-134G (three quarters) and which the plain, 
tiffs have paid. The claim is for Rs. 1825-3 0 
plus interest Rs. 588-13-6 at 24 per cent, per 
annum. The plaintiffs are mutwallis of Kotal- 
pukur Wakf Estate, which is proprietor of 
Gas. 8g. share in Mahal Ashila Mohabatpur, 
Touzi No. llO/l of the Dumka Collectorate. 
The defendants are holders of a patni tenure 
within the said touzi under registered patta 
and kabuliat of the year 1871 at an annual 
rent of Rs. 4800. The defendants are said to be 
liable to pay the entire cess for the estate 
under covenants of the patni lease. The defen¬ 
dants contend that they are liable to pay 
cess on the amount of valuation assessed for 
the patni tenure less a deduction at one-half 
of the rate of cess as provided in S. 41 (2) of 
the Act. The first Court allowed the plaintiffs’ 
entire claim for cess with reduced interest at 
ci per cent, per annum. The lower appellate 
Court upholding the defendants’ contention 
reversed the decision of the lower Court. The 
plaintiffs have preferred this appeal. The 
question for determination is whether the 
defendants are liable for cess assessed on the 
annual valuation for tl^e estate, or for the 
patni tenure only, less the deduction provided 
in s. 41 (2) of the Act. 

The patni tenure is not conterminous with 
the entire estate, touzi No. lio/l. Certain Nij 
Jote lands, Cbakram lands and the lands 
which had been diluviated before the creation 
of the patni were reserved by tbe landlord. 
The annual valuation of the estate for the 
Years 1341-1345 B. S. was KS. 11,042 odd 
and that for the patm tenure at Rs.10,559 
The annual cess payable for tbe estate in 
those years was Rs. 661-12-0. In 1346 B. S.the 
cess was reduced to Bs. 616-13-9. In the year 
1935 , there was a difference between tbe parties 


as to the amount of cess payable by tbe 
defendants. In a proceeding under S. 8 of the 
Patni Regulation, tbe Deputy Commissioner 
of Santal Parganas held that the patnidar 
was liable to pay Rs. 514-12-6 only as against 
the proprietor s demand of Rs. 661-12-6, a year. 
This decision was followed in subsequent 
years. The defendants paid cess for 1341-1344 
B. s. at the amount held by the Deputy 
Commissioner and Rs. 387-4-0 only for 1345. 
No payment was made for cess in 1346 B. s. 
The plaintiffs claimed reimbursement of the 
difference in the amount paid and that 
payable by the defendants for cess during the 
said period. The learned advocate for the 
appellants conceded that the patnidars are 
liable to pay cess on the annual valuation 
assessed for the patni tenure only and not 
for the entire estate. He, however, urged 
that under the covenants of the lease the 
patnidars are liable for the entire amount of 
cess payable annually for the patni tenure 
In other words the defendants are not entitled 
to the benefit of deduction of half the rate of 
cess as provided in S. 41 ( 2 ), Cess Act. The 
relevant covenants in the patni lease are : 

“The pay of the mail runners, and of postal 
muharrir and postal cess and tax etc. which has 
been now fixed in the Collectorate and will bo fixed 
in future will be realised from us the patnidars and 
our representatives in proportion to the fixed jama 
besides the jama of the said mabal. In case of non¬ 
payment it will be set off against our chalani 
money. If any plea or objection be put forward it 
will be void and illegal.’* 

It is argued for the appellants that by tbe 
term of the covenants the lessee undertook 
to pay and discharge all taxes, assessments 
and impositions whatsoever being in the nature 
of public demands which are or may be 
charged, assessed or imposed on the estate 
within which the patni tenure lies. In support 
of the contention reference is made to the 
decision of the Privy Council in 65 I. A. 354 
and to three unreported decisions of this 
Court in F. A. No. 9S of 1938 and S. A. Nos. 


3 of 1942 and 344 of 1942. 

The cases cited for the appellants relate to 
al mining leases. The lease transaction in 
ch of those cases took place long alter the 
actment of the Cess Act, 1880. The Bengal 
ml Company, Limited, lease is of the year 
15 and of the three other cases of the year 
Yl. The parties to the lease in each of those 
ses must be presumed to be well aware o 
sir rights and liabilities under tbe Cess Act. 
none of those cases the lessees claimed a 
duction at one-half of the rate of cess for 
ery rupee of the rent payable by them for 


38) 25 A. I. B. 1938 P. C 243 :LL. ■ *0®*®} 
al ' 624 : 32 S. L. R. 890 : 65 I. A. 3^4 . i < 
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the tenure. Those cases were decided mainly 
on the terms of covenants as embodied in the 
lease instrument. The only question for deter, 
mination in each of those cases was whether 
the cess leviable under the Bengal Cess Act 
of 1830 was payable by the lessee or by the 
lessor. The decision of the Privy Council in 
the Bengal Coal Co. Ltd., was followed in 
the other cases referred to. In 65 I. A. 354* 
the lessees' covenants were in the following 
terms: 

' The ]• -:sees shall pay the royalty and royalties 
reserved by this lease at the time and in the manner 
above appointed in that behalf and shall also pay 
and discharge all taxes, rates as-essments and im¬ 
positions whatsoever being in the nature of public 
demands which shall from time to time be charged, 
assessed or imposed upon the said mines or any part 
thereof by authority of the Government of India or 
the said Local Government or otherwise except 
demand for land revenue and shall also pay interest 
at the rat i of 12 per cent per annum on all arrears 
of such royalty or royalties from the due date 
thereof." 

Their Lordships of tho Judicial Committee 
were of the opinion that the words in the 
relevant provisions of the Cess Act 
"are to the effect that the cess is levied on the im- 
movable properly and that tho immovable property 
is liable to pay it. It is assessed differently as regards 
lands and mines—in tbe case of lands it is assessed 
on annual value, and in the case of mines on the 
annual not profits/’ 

Their Lordships quoted the following ob. 
serration of Lord Macnaghten in ( 1 S 88 ) 13 
a. c. 6I3 2 : 

«;/ rbe , li ^ bi]it 7 lt / ho P** 01001 falls upon the occu- 
pier or taker for the time being by reason of bis 

occupation. The land carries the liability as a bur- 
then from taker to taker. Beyond all doubt that 

nvmi t nt SU » b . t | raC | tSS f“ etbiDg from the profitable en- 
joyment of the land; it must be taken into account 

on the occaston 0 / a sale, a mortgage, or a lease An 

mtendmg purchaser would give so* much pur 

the^S/n ,ntendl 1 n .8 mortgagee would strike 
tbe amount off the rental in calculating the value of 

the proposed security, and an intending lessee would 

1 to t^^' 683 ""‘j U Se ° ms ,0 ™ ‘hat aS- 
ng to tho ordinary understanding of mankind that 

LVin T n J and Whi°h caSnot be diSiiil 

charge3 lbe 

and pointed out that the particular illustra- 

tion of an intending lessee did not apply to 

flJ 6 n Ca f f ? w,ng special nature of demand 

ZZ* and / hat tho other illustrations 
(intending purchaser, intending mortgagee) 

which were applicable added point to the 

SSSW the remedy i3 Sven against 

under A T* r 1 dlngly> ifc w&9 he ld that 

under the term of the covenants the lessees 

were liable to pay the cess. The terms of 
m the . lease of the other ^ree cases 

ate5rTh^dT ar *° tbat in case “fatred 

above. The decisions are substantially on the 
sa me line. It, therefore, seems unnecessary to 

2 5M 8 : 8 37 W.R G o7Q 13 o;_- L ‘ i' 9 h .' 299769 L.^. 


888 .;*J W ‘ *• 273; Payne v*. EsdTiie" 
1945 P/57 & 58 


refer here to the facts in those cases. The facts 
of (he present case are clearly distinguishable 
from the case just referred to. Here the lease 
was executed in tbe year 1871, tbat is, nine 
years prior to the enactment of the Cess Act. 
At the time of creation of the lease, the parties 
could Lave no notion, whatsoever, as to tbe 
nature of future impositions, assessments or 
tax that may be levied in respect of the pro- 
perty by the Government; nor any notion of 
the rights and obligations of tbe contracting 
parties in regard to such future impositions 
of taxes to be levied on tbe property. It is' 
open to the parties to a transaction to con - 1 
tract themselves out of the provisions of a' 
statute: a. i. r. 1935 rat. 305, 3 3 c. L. J. 337*j 
and 33 cal. 6S3. fi But it must be clearly and' 
satisfactorily established, not only that the 
parties did intend that their liability should 1 
be different from that created by the statute,,' 
but also that they intended the variation to 1 
go to the extent as suggested here by the! 
appellants. In the present case the appellants 1 
in effect claim exemption from their statutory 
liability under sub-s. (l) of S. 41 to pay tho 
cess as tho holder of the estate within which 
the patni tenure lies and seek to saddle the 
entire cess leviable for the estate, or, for the 
patni tenure, contrary to the provisions of 
sub-s. ( 2 ) of s. 41. This may be permissible if 
tho terms of the covenants expressly so pro- 
vide without possibility of any doubt. There 
is no express covenant in the lease to such 
effect. Therefore, the question has to be deter, 
mined on a construction of the terms of the 
covenants quoted above. The terms of the 
covenants should be interpreted on two well 
established principles: ( 1 ) the contract under 
which exemption is claimed must be strictly 
construed against the claimant and it must 
appear from its terms, beyond the possibility 
of any dispute, that the parties intended to 
vary the liability as imposed by the statute 
and ( 2 ) that the construction to be placed on 
a deed ought to be such as to render it reason- 
able rather than unreasonable and will make 
it just to both tbe parties rather than unjust 
to one of them: is c. w. n. 154, 0 

. In the present case, there is no express term 
m the contract to justify the appellants' con. 
tention that the parties intended to vary tho 
liability as imposed by tho statute. It cannot 
reasonably be contended that the construction 
which the appellants s eek to put on the terms 

3. ('35) 22 A. I. R. 1935 Pat. 305 • i, 5 r > I r ok 
Gour Chandra v. Sarat Kurnarf. * 1 

Moff 3 °* L< J ' 337, Ashutosh Dhur v. Amir 
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of the covenants is just to both the parties. 
Certainly, it is unreasonable to saddle the 
respondents for the entire cess of the patni 
tenure contrary to the provisions oi sub-s. (2) 
of S. 41 of the Act. In my opinion, the reason, 
able interpretation of the covenants is that 
the lessee undertook to pay and discharge all 
impositions, assessments and taxes that may 
be levied from time to time by the Govern- 
ment in due discharge of his liabilities for 
such impositions according to the provisions 
of the statute that may be enacted from time 
to time. In the present case the statute pro¬ 
vides for the levy of the cess of the patni 
tenure calculated on the annual value of the 
land comprised in the tenure at the rate of 
one anna in the rupee less a deduction to be 
calculated at one-half of the said rate for 
every rupee of the rent payable by him for 
the tenure. There seems to be absolutely no 
reason why the respondents should be made 
liable to pay the entire cess leviable for the 
tenure and be deprived of the benefits to which 
they are entitled under S. 41 (2) of the Act 
Therefore, I am of opinion, that on a proper 
interpretation of the terms of the covenants 
of the lease the respondents have in no way 
contracted themselves out of the benefits of 
s. 41 (2), Cess Act. In other words, the res¬ 
pondents are liable to pay the cess calculated 
Ion the basis of the annual valuation of the 
patni tenure less a deduction at one-half of 
the rate for every rupee of the rent payable 
for the tenure. 

The learned advocate for the respondents 
in support of the decision under appeal refer¬ 
red to a recent decision of a Division Bench 
of this Court in Balwant Bao v. Biswanath 
Missir ' (decided on Gth March 1945 — not 
reported). In that case the proprietors of an 
estate sued the holder of a mokarari tenure 
for the recovery of arrears of cess for a certain 
period. The mokarari tenure was created by 
registered kabuliat and patta in the year 1900. 
The rent fixed under the lease was Rs. 70 per 
year. The covenants in the lease of the 
inokarari tenure regarding cess were in the 


following terms: , . . 

“Yah ke malguzari mat «ss, road cess, dak cess 

adage karna zimme ham zamxdaran he has . 
Mokaridaran se koi xcasta wo sarokar nahxn ha* 
xco hoga ico agar tco agar ko\ abwab jadxd sarkar 
bahadur kaycm i ho to usko bhx ham zamindar an 

^he mokararidar pleaded exemption from the 
liability of payment of cess under the terms of 
covenant in the lease.Tbe mokarandar s conten¬ 
tion prevailed in the lower Courts. His Lordship 
Sinha J. (with whom myLordthe ChiefJust.ee 
agreed) on an examination of the terms of th 


• 7. Since reported «» (’45) 32 A.I.B. 


1945 Pat. 417 : 


24 Pat. 307. 


covenants in the lease, quoted above, came to 
the conclusion that there are no words in the 
lease which could be construed as exempting 
the lessees from all liability, present and 
future, under the Cess Act. The mokararidar'3 
contention was accordingly rejected. The pre¬ 
sent case is much stronger as the lease was 
created prior to the enactment of the Cess 
Act when the parties to the instrument of 
lease could have no idea as to the nature of 
their rights and obligations in regard to future 
impositions, assessments or tax that may be 
levied from time to time by the Government 
and there are no express words in the coven- 
ants to justify exemption of the holder of the 
estate from payment of bis quota of the cess 
according to the provision of sub-s. (l) of S. 41 
of the Act. It is thus clear that the appellants' 
contention cannot be accepted. Therefore the 
appeal must fail. I would accordingly dis¬ 
miss the appeal with costs. 

Sinha J.— I agree. 

r.K. Appeal dismissed. 
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Manohar Lall J. 

Jagannath Misra — Petitioner 

v. 

Ram Chandra Deo — Opposite Party. 

Criminal Revn. No. 14G of 1944, Decided on Gth 
April 1945, against order of Sess. Judge, Ganjam- 
puri, D/- 17th August 1944. 

(a) Penal Code (1860), Ss. 500 and 504—Com¬ 
plainant zamindar—Accused deliberately calling 
zamindar “ungentlemanly, barbarous and tyran¬ 
nical” before his raiyats — Offence held com¬ 
mitted under S. 504 and not under S. 500. 

The accused did not have the courtesy .to make 
room for the zamindar to sit on a chair in a meeting 
which was convened by the zamindar and to which 
the accused was not invited. He adopted a loud and 
insolent tone and was anxious that his remarks 
should be heard, and cried out loudly that the com¬ 
plainant was not only a liar but was ungentlemanly, 
barbarous and tyrannical : 

Held that there was clear intention to insult the 
zamindar. The accused ought to have known that 
the insult would be likely to lead to a breach of the 
public peace, which was avoided owing U> the most 
commendable behaviour of the zammdar. The wo re¬ 
used were not intended to be defamatory but 
amounted to insult within section 504 and the con- 
viction under S. 500 should be altered to one under 
S. 504: Case law considered. 450 J 

(b) Precedents - Patna High Court adopts 
Calcutta view unless absolutely wrong. 

The Patna High Court has adopted the practice 
that the Calcutta view should n°tbB departed Irom 
unless it is found to be absolutely wrong. IP 404 o rj 

B. E. Das — for Petitioner. 

L. Panigrahi - for Opposite Party. 

Order — The petitioner Sri Jagannath 
M was convicS for an offence under 
s 600 Penal Code, and sentenced by the teal 
Court to undergo simple imprisonment for 
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two months and to pay a fine of Rs. 1000. But 
in appeal the learned Sessions Judge, while 
confirming the conviction, reduced the sen. 
tence of imprisonment to one month, but 
maintained the sentence of fine. Hence the 
revision to this Court. Mr. R. K. Das in pre¬ 
senting an able argument, vehemently pro. 
tested against the illegality of the conviction 
and raised a number of points of law which 
will be dealt with shortly. It is necessary to 
state the facts which have been found con¬ 
currently by the Courts below and regarding 
which there can now be no possible scope for 
any dispute. 

The complainant, Sri Ramchandra, the 
present holder of the Badakbemidi estate 
resigned his membership of the District Board 
of Gaujam in November 1942, whereupon the 
seat fell vacant and was to be filled up by 
election. The complainant set up one Sri 
Gouranga Chandra Deb Goswami, his Guru, 
and the Congress party set up another candi¬ 
date Satyanarayan Patnaik. The accused 
belongs to the Congress party, and at that 
time was the president delegate of the board. 
In the course of the election campaign a 
meeting was organised on behalf of the com. 
plainant or bis adherents in village Nuapada 
which appertains to his estate. On 12th July 
1943, the complainant was scheduled to 
address a meeting of the villagers at about 
3 P. M. For that purpose a pandal was 
arranged in front of the Mutt and some 
chairs and a table were placed there. The 
complainant reached Nuapada at 3 p. m. and 
was taken in procession to the place of the 
meeting. But he found that the accused and 
batyanarayan Patnaik had already occupied 
the two chairs, although they were not invited 
to attend the meeting. When the complainant 
came near, the accused and his adherents 
shouted Go back. Down with zamindari” 
and tried to create a disturbance. The com. 

plainant thereupon wanted to leave the place 
as ho thought that his presence would further 
annoy the accused, who was bent upon creat- 
ng a disturbance, but the raiyats requested 
S® co “ pla > na nt not to go away. The zamin- 

St0( ? - on the tab,e address the 
villagers numbenng about two thousand. The 
accused then stood on a chair and said that 
the zamindar had resigned from the District 

tS* i h6 construotion of Naupada 

S 4 ' L Md a road from Bonkai to 
Ohandtpur. This imputation was denied by 

the zamindar. He stated that the reasons for 

his resignation were otherwise and were to be 

thn Dd m l 6tter of r09l 'gnation. Upon thfe 
the accused shouted "you are a liar- 

his hand—it is surprising to me how the file 


of the District Board of Ganjam was allowed 
to be taken out from the office and was in the 
hands of the accused. There was some alter¬ 
cation as to the correct reading of the con¬ 
tents of the letter of resignation, and the 
complainant requested the accused to hand 
over the letter to him so that he may read it. 
But the accused handed over the file with 
the letter to Satyanarayan Patnaik, coupled 
with the remark that '‘Satyanarayan Patnaik 
was more gentlemanly than the zamindar” 
(apan tharu seadhika bhadra). The zamindar 
appealed to the crowd to judge the behaviour 
of the accused who therefore got more aunoyed 
or angry and shouted in a loud voice ‘abhadra, 
asabhya and atyachari’ pointing his hand to 
the complainant. Thereupon, the raiyats pro¬ 
tested but the complainant pacified them and 
fearing that there may be a breach of the 
peace he left the meeting. 

This version of the occurrence has been 
proved to the satisfaction of the Courts below, 
not only upon the evidence of the complainant 
and his witnesses, but from some statements 
which have been made by the witnesses 
examined on behalf of the accused himself. It 
should be stated here that the accused admitted 
that ho called the complainant abhadra’ hut 
he denied that he used any of the other words. 
The complaint was lodged on 6th August 1943 
but the delay has been satisfactorily accounted 
foe as found by the Courts below. Upon tho 
facts it is argued that the conviction under 
S. 500, Penal Code, is not justified particularly 
upon the ground that the accused is protected 
by Exceptions l, 3 and 9. The difficulty in the 
way of the petitioner is that no such plea has 
ever been taken in the Courts below. It will 
be found that each of the exceptions now 
relied upon before this Court requires it to be 
proved as a fact that the imputation was true 
and for the public good (Exception l) and was 
expressed m good faith regarding the public 
conduct of the complainant and respecting his 
character (Exception 3) and that the imputa¬ 
tion was made in good faith for tho protection 
of the interest of the person who made it. or 
for the public good (Exception 9 ). Here on 
the contrary, the accused does not admit 
that ho made any imputation regarding the 
complainant beyond calling him abhadra 
Therefore I can quito understand why these 
exceptmus were not pleaded in the Courts 

overruled 6 ^ COntontiou must - therefore, be 

a ,i‘ ff “ th0n argued that the complainant, 
although ho is a respectable zamindar, ought 
to be prepared to bear the criticisms which 
may be advanced regarding his conduct in 

of U lhAri lfe i tha j; when he was a member 
of the Distriot Board and resigned and wanted 
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to set up another candidate in his vacant 
place, he is not expected to be so thin-skinned 
as to take offence at the words which may be 
used in the heat of the moment by a rival 
candidate, or by the adherents of a rival 
candidate. I agree with this contention to a 
large extent. It was then argued that there 
is no evidence that the words which have been 
found to have been used by the accused 
lowered the complainant in the estimation of 
others. Reliance was placed upon two cases 
of the Bombay High Court in support of this 
contention. I have perused the evidence, and 
it is correct to say, as was urged by the 
learned advocate for the petitioner, that none 
of the witnesses examined on behalf of the 
complainant states in their evidence that in 
their estimation the complainant was lowered. 
On the other hand, the evidence discloses that 


the raiyats protested against the imputations 
made by the accused. The first case is A. I. R. 
1915 Bom. 2S. 1 Davar J., who delivered the 
main judgment of the Full Bench took the 
view that it is incumbent upon the prosecution 
liefore a conviction under S. 500, Penal Code, 
can be sustained to prove that the words 
used by the accused directly or indirectly 
lowered the moral or intellectual character of 
the complainant, or has lowered his character 
in respect of his calling or has lowered his 
credit in the estimation of others. The learned 
Judge observed at p. 31 that there was no 
evidence whatsoever in the case, in which 
even an allegation was made that the com¬ 
plainant was lowered in the estimation of 
anybody, and that there was absolutely no 
proof whatever of all the requisites necessary 
Ixffore a conviction for defamation could be 


btained. In coming to this conclusion, the 
jarned Judge disagreed with the decision of 
be Calcutta High Court, given as far back as 
901 by Princep J., in 28 Cal. 63.* Heaton J., 
iffered from Davar J., and adopted the 
Calcutta view. Shah J., however, agreed with 
lavar J. In this Court we have adopted the 
.ractice that the Calcutta view should not be 
leparted from unless it is found to be abso- 
utely wrong. Accordingly, I am of the opinion 
hat the Calcutta view should be followed by 
ne. Moreover, the observations of Davar J., 
appear to be obiter, because at page 33 the 
earned Judge was able to decide the case 
jjxjn the assumption that the requirements of 
;. 499 and Expln. 4 were satisfied. But still 
ie came to the conclusion that the petition 
resented by the accused contained impute, 
ions which were made in good faith for the 
.rotection of the accused s own interest and 

l. 1*16) 2 A.I.B. 1915 Bom. 28 : 27 I.C. 657 (F.B.), 
Anandrao Balkrishna v. Emperor. . , 

». ('01) 28 Cal. 63, Gobinda Pershad v.G. L. Garth. 


were made to a person in lawful authority 
over the complainant. After examining the 
evidence he stated thus at p. 33: 

“Having regard to all these facts I have no hesita¬ 
tion in holding that the accused had the gravest 
reason for believing that the mamlatdar wa3actuated 
by malice and personal ill will towards him in the 
present instance.” 

and held that the accused was protected under 
Exceptions 8 and 9. A. I. R. 1932 Bom. 193, 3 
was a case not under S.500, but under S. 504, 
Penal Code, and lays down that mere breach 
of good manners does not constitute an offence 
under S. 504. In that case in a meeting of a 
certain limited company consisting of about 
40 members the accused muttered in a low 
voice "You damn bloody bastards and cads.” 
It was held that the words used by the ac¬ 
cused were not intended to be taken literally 
but intended as mere abuse, that the accused 
did not adopt a loud and insolent tone, and 
indeed he did not intend his remarks to be 


heard, so that the elements of S. 504, Penal 
Code, were not satisfied. 

Reference was also made to a case of the 
Patna High Court, A.I.R. 1941 Pat. 0* but the 
decision is of no assistance in this case be¬ 
cause the learned Chief Justice after giving a 
quotation from S. 499, merely observed that 
it was clear that a person is not guilty of 
defamation unless he intends that the words 
spoken should harm a person, or knows or 
has reason to believe that his words would 


arm such persons, and then proceeded to 
oint out that in the case before him much 
epended on the actual question which Jai- 
larayan was asked by the police, but the 
arm of that question was not in evidence. The 
ase, therefore, was decided upon its own facts. 

Having given the case my most anxious 
onsideration I am unable to hold that the 
fords which have been found to have been used 
y the accused were intended to be defama- 
ory, but the words undoubtedly amounted to 
osult within the meaning of S. 504, Penal 
lode. The accused from the very beginning 
ras bent upon preventing the holding of the 
nesting which had been convened by tee 
■illagers to which he was not invited. He 
■ehaved in a deliberately rude and insulting 
nanner to the complainant. He called him a 
iar, and in a very loud voice he called him 
ungentlemanly, barbarous and atyachari. 
Fhis was in the presence of the raiyats of 
he zamindar. The accused in my opinion 
leliberatoly abused the complainant and in- 
entionaUy insulted him and thereby gave 
invocation to the complainant mtendmg . or 

I C32) 19 A. I. R. 1932 Bom. 193 : 56 Bom. 196 : 
137 I. C. 186, Philip Rangel v. Emperor 
L (’4i) 28 A.I.R. 1941 Pat. 9 : 190 I. C. 3 
narain Singh v. Emperor. 
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knowing it to be likely that the provocation 
will cause the complainant to break the public 
peace. It is very’ much to be commended that 
the complainant did not lose his temper and 
behaved in a remarkably gentlemanly and 
peaceful manner, and far from urging his 
raiyats to chastise the accused or to take any 
action against him, the complainant pacified 
the raiyats. There is evidence that the ad¬ 
herents of the accused actually threw stones 
at the complainant. It is regrettable that the 
accused behaved in such a manner and inten¬ 
tionally insulted the complainant. The facts 
found clearly bring home to the accused the 
[charge under s. 504. Penal Code. I would, 
therefore, alter the conviction from S. 500. 
Penal Code, to s. 501, Penal Code. 


I am informed that the accused has been 
in jail for eleven days. Having regard to all 
the facts and circumstances I would sentence 
him to the period of simple imprisonment 
which he has already undergone and would 
reduce the sentence of fine to a sum of as. loo 
(one hundred) in default, simple imprison¬ 
ment for one month. The fine, if realised 
will l-e given to the zamindar (P. w. l) as 
compensation under s. 515, Criminal P. C. 
The excess fine, if paid, will be refunded. 

R - K - Order accord high;. 


But the sentence imposed upon the accused 
appears to me to be unduly severe. Although 
the conduct of the accused cannot be justified 
in view of what I have stated above, it must 
be remembered that he was supporting a rival 
candidate who had been set up by the Con- 
gress party and in order to impress upon the 
raiyats the desirability of supporting the Con- 
gress party the accused resorted to abusive 
epithets simply for the purpose of belittling 
tbe zamindar in the estimation of the villa- 
gers, so that they may not vote for the zamin. 
dnr s candidate. There is some evidence that 
the father of the accused is indebted to tbe 
estate of the complainant and some decrees 
are being executed against him and that it 
was for this purpose that the accused was 
actuated by malice. But I am not rolvin^ 
upon that evidence. h 

In A.I.R. 1982 Bom. 193, 3 Beaumont C. J. 
pointed out that in the case before him them 
was nothing insulting apart from the language 
used as the accused there did not adopt a 
loud and insolent tono and indeed did not 
intend his remarks to be heard. In the pro- 
sent case the conduct of the accused was 
insulting. Apart from the language he used, 

? np d ,! d not hav . e the courtesy to make room 
for the zamindar to sit on a chair in a meet- 
ing which was convened by the zamindar and 

*f e accused waa not invited. He 
adopted a loud and insolent tone a D d was 
anxious that his remarks should be heard and 

ZfoZ 0U , dly ‘jf! «“> compLill' £ 

rt , * liar, but was ungenfclemanlv 

whichTc a a n n ty “ The ord y conclusion 
which I can reasonably come to is that there 

was clear intention to insult the zamindar 

The accused ought to have known that the 

fehaS of S z g amindar m08t C ° mmendable 
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Fazl Ali C. J. and Sinha J. 

Baja Mohan Bikram Shah alias B.vn 
Baja — Plaintiff — Appellant 

V. 

Deonarain Mahto and others — Defen¬ 
dants — Bespondents. 

Second Appeal No. 1527 of 1913, Decided on 22nd 
March 1945, from decision of Addl. District Jud’-e, 
Muzaffarpur, D/- 17th September 1943. 

Evidence—Onus of proof—Importance of. 
when the Court has discussed in great detail the 
entire evidence adduced by the parties the question 
° /k> US ■ Pr °° f IS whoI ‘y aca demic. [P 455 C 2] 
(b) Ejectment—Suit for—Onus is on plaintiff to 
make out his title and possession within twelve 
years of suit. 

In an ejectment suit the onus is on the plaintiff 
to make out Ins title and his possession within twelve 

, W K ere his title as Proprietor is 
admi ed by the defendants the plaintiff must prove 

. t,t j! ln , ,he limited sense of title to khas pos-e=- 

defe “ dants Pol 'n any documents of 

nn^K. he ba f J 1S ,- 0f tbeir claim tho burden of proof 

Ron 1 n» b thi°r d 16 °u them t0 prove t0 thd “tisfac- 
°JJ he C ° ur ‘bo genuineness and validity of 

272 ^ meDt ,o f xVV C , : ( ' 22) 9 A ' L «• 19-22 P. C. 

-72, Distvuj.; 12 M.I.A. 28G (P.C.), Expl. 

Limitation Act _ 455 C 2 : P 456 C !] 

Jgi S bi ‘ ale * Arts - 142 * 144 ». S7 Pis. 1. 2. 4. 

( 38) Rustomji, Page 1406 Pt. 4; Page 1405 Pt 1 

(e) Evidence Act (1872), Ss. 13, 3S and 43 

P^PSd SfnSSl 1 ”**- Under S * l44> Cri minal 

Asunder R P Ida r nqu,rmg ° Hicer in Procecd- 

lity o^ as evldinr’ C f nminaI P - C ' “ Admissibi- 
as . c ,dcnce ol possession. 

Crimll U ft en ‘ under S. 144. 

£ r al } 3 not oridenco of possession of the 
party in whose favour the proceeding may havo ter 

tnin^thJm lh0U8h tbe Mu « istrdtc may have res- 

mw. in proceedings under S. 144 be evidence of 
S5hS!«S?edthM inh ? inqUkiDg Mtt 8istrate 
SL2 d P SK- “ ,ld his opinion ma?KS 

certain Lc to . tho delusion that a 

aaid ihoffi ^ was Possession. But it cannot bo 
is a mom * rep0r * lt3e H is evidence of possession It 

office“M^‘° a t ? ° phli0n , <* ^ S 

’ “““ on tUe statements of certain witnesses 
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examined by him. The position would be a little 
different where the inquiring Magistrate may have 
seen things which led him to the inference of posses¬ 
sion in favour of the party who may call him to 
prove those facts by refreshing his memory with 
reference to the report. That is entirly a different 
question beyond the purview of S. 35, Evidence Act. 
(’34) 21 A. L R. 1934 P. C. 157: Disting ; 29 Cal. 
187 (P. C.), Expl .; 24 Mad. 427 and (T4) 1 A I R. 
1914 All. 59 Considered. [P 457 C 1, 2] 

Cr. P. C. — 

(’41) Chitalev, S. 144, N. 8, Pts. 2 to 5. 

(’41) Mitra, Page 343, N. 373D. 

Limitation Act — 

(’42) Chitaley, Arts. 142 & 144, N. 96. 

(d) Evidence — Possession — Canal papers — 
Evidentiary value of. 

The canal papers namely the irrigation map and 
the Khasras prepared by the Canal Department are 
admissible in proof of possession. [P 457 C 2] 

Limitation Act — 

(*42) Chitalev. Arts. 142 & 144 N. 96. 

(e) Civil P. C. (1908), S. 100 — Canal papers 

— Evidentiary value of, in proof of possession 

— Question is one of fact and not of law. 

The value to be attached to canal papers as evi¬ 
dence of possession is entirely a matter for the Court 
of fact and its decision bn the evidentiary value of 
those papers as proof of possession is a decision on 
a question of fact and not of law. [P 457 C 2; 

P 459 C 1] 

C. p. C._ 

(•44) Chitaley, S. 100, Note 28 Pts. 5, 6; Note 29, 
Pt. 2. 

(41) Mulla, Page 368, Pt. (a). 

(0 Evidence Act (1872), S. 114, Illust. (g) — 
Party considering certain document irrelevant 
and not producing it—No adverse inference can 
be drawn against him. 

It is open to the plaintiff to refrain from produc¬ 
ing any documents which he considers irrelevant. 
If the defendant wants the Court to draw an adverse 
inference from their non-production, he should call 
upon the plaintiff to produce those documents; only 
if the plaintiff did not produce those documents 
after being called upon to do so, the Court would be 
justified in drawing an adverse inference against 
him: (*15) 2 A.I.R. 1915 P.C. 96, Bel. on. 

[P 458 C 1] 


p Q _ 

(•44) Chitaley, O. 11, Rr. 12 and 13. N. 25, Pt. 1. 

(•41) Mulla, Page 671 Pts. (i); (j). 

(g) Civil P. C. (1908), O. 41. Rr. 4 and 33 — 
Ejectment suit by landlord—Each of defendants 
claiming to be in possession of specific plots of 
land—Suit decreed—Appeal by some of defen¬ 
dants — Appellate Court when allowing appeal 
cannot dismiss suit against non-appealing de- 


lendants. , 

Where in an ejectment suit by the landlord, eacn 
of the defendants claims to be in possession of speci- 
fic plot of land under different settlement ana the 
suit is decreed by the trial Court the appellate Court 
in appeal by some of the defendants while allowing 
the appeal and dismissing the suit as against them 

cannot dismiss the suit against the defendants who 

had not appealed because the case is not one of the 
entire claim of the defendants succeeding: or fajl.ng 
as a whole. [l 4oS c 

T44) Chitaley, O. 41, R. 33 N. 6, Pt. 3; N. 8 Pt. 5; 

O 41 R 4 K. 1 Pts. 6, 7. 

(•41) Mulla, Page 1158 N. “Ground common to 
all defendants;" Page 1200 N. cases to which 

(h)’ Court-fee— Appeal—Ejectment suit—Each 


oi defendants claiming to be in possession of 
speciiic plot oi land under different settlement— 

Suit decreed — Appeal by some of defendants_ 

Appellants are not liable to pay court-fee in 
respect of plots claimed by non-appealing defen¬ 
dants. 

Where in an ejectment suit each of the defen. 
dants claims to be in possession of specific plot of 
land under diSerent settlement from the plaintiS 
and the suit is decreed and some of the defendants 
appeal against the decree they cannot be called upon 
to pay court-fee in respect of the plots claimed by 
the defendants who had not appealed and in which 
the appellants have no interest. [P 45S C 2] 

Court-fees Act — 

(*44) Chitaley, S. 7 (v) N. 30. 

(’36) Aiyar, Page 140 N. “Appeal." 

P. R. Das and D. N. Varma — for Appellant. 

P. N. Sanyal and Rajeshtcari Prasad — 

for Respondents. 


Sinha J. — This is a plaintiff’s second 
appeal from the decision of the learned Addi- 
tional District Judge of Muzaffarpur, revers¬ 
ing that of the Subordinate Judge of Motihari 
in a suit in ejectment. The plaintiff is the pro- 
prietor of village Lachmipur, tauzi No. 729. 
The lands in dispute, said to be 6 bighas 6 
kathas and odd in area, are claimed as the 
proprietor’s zerait or bakasht lands. During 
the Revisional Survey, when the village was 
in the possession of a thikadar, the disputed 
lands were recorded as “bakasht thikadar”. 
The thika expired in 1921. The plaintiff claims 
that, after the expiry of the thika lease, the 
lands in dispute, along with other lands in 
the village, came in direct possession of the 
proprietor. It is also said in the plaint that 
the plaintiff continued in possession of the 
bakasht lands in the village, including the 
disputed lands, until he was dispossessed as a 
result of a proceeding under S. 145, Criminal 
P. C., which was decided against him on 
30th September 1939. The present suit was 
instituted in November 1940. The plaintiff 
alleges that, as a result of the kisan move¬ 
ment, the defendants, who are turbulent 
persons, began to claim possession of the dis¬ 
puted lands, with the result that a proceeding 
under S. 144, Criminal P. C., was started in the 
Court of the Sub-divisional Officer at Bettiah 
in the year 1936. Mr. Ekka, a Sub-Deputy 
Magistrate, was deputed to make a local 
inquiry into the dispute. He made the inquiry, 
and submitted his report in June 1936, to the 
effect that the plaintiff was in possession of 
the lands, and not the defendants. The notice 
under S. 144, therefore, was made absolute 
against the defendants who were restrained 
from going upon the lands. But, it is alleged, 
they persisted in their efforts to create trouble, 
and the result was a proceeding under S. 145, 
Criminal P. C., already referred to. On tbe=e 
allegations, the plaintiff sued for recovery of 
khas possession after a declaration that the 
lands were his zerait or bakasht, and that the 
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defendants had no raiyati or any other right 
in the lands. Claim for mesne profits, both 
antecedent and pendente lite, was also made. 

The suit was contested by a joint written 
statement filed by all the defendants who 
alleged, inter alia, that the disputed lands 
were not zerait or bakasht of the proprietor, 
but that the defendants possessed these lands 
as their raiyati on manhunda rent on tern- 
porary leases thirty years ago during the 
time of the thikadar, and that, when the 
village came in kbas possession of the plain- 
tiff, he settled the lands with them seventeen 
or eighteen years ago at hunda rents of fifteen 
or twenty maunds per bigha, with the result 
that the defendants, being settled raiyats of 
the village, had acquired occupancy rights in 
those lands. In the written statement, the 
defendants gave a schedule, showing the 
names of the defendants and the plot numbers 
with their respective areas which were in 
possession of different sets of defendants. It 
is only necessary to state that defendant 7 
claimed survey plot no. 33 with an area of 11 
kathas, and defendant 16 claimed it kathas 
in two plots, 34 and 35. Similarly, other de- 
fondants are shown as raiyats in respect of 
other plots with the specified areas. The de- 
fendants, therefore, claimed that the plaintiff 
had no right to eject them, but only to realise 
hunda rents according to the contract between 
the parties. The defendants further alleged 
that the plaintiff never granted any receipts 
to tenants, holding lands on hunda basis, and 
that on their complaint to the revenue autho¬ 
rities, the plaintiff’s manager was fined 
Rs. 650 under S. 53, Bihar Tenancy Act. That 
was the reason why, according to the defen. 
aants, the plaintiff was trying illegally to 
dispossess the defendants. The defendants 
further alleged that, in spite of the several 
criminal cases fought between the parties 
they continued in possession, and that the 
decision by the Magistrate in their favour in 
the 145 proceedings was entirely correct. 

Hence, the chief point in controversy 
between the parties was whether the defen. 
dants were occupancy tenants in respect of 
the lands in dispute. The other issues joined 
between the parties were of a more or less, 

JuS J, T a Fu he Iearned Subordinate 
Judge, who tried the suit, came to the con. 

Sr S - the defendant3 had failed to 
make out their case of tenancy, and that they 

hod no connexion with the lands prior to the 

“ 36 ' l6 ™ d Subordinate Mge 

relied mostly on the report of Mr Ekka 
referred to above, as also on the canal papers’ 

heH? g K Canal rate3 had ^eu paid 2 
behalf of the proprietor. Accordingly, he 


decreed the suit for possession and mesne 
profits, as claimed by the plaintiff. 

There was an appeal filed by ail the defen¬ 
dants except defendants 7 and 16 . The learned 
Additional District Judge, who heard the 
appeal, reversed the decision of the learned 
Subordinate Judge in a judgment which is not 
only exhaustive but exhausting. He has gone 
into minute details, and the result is that he 
has written an inordinately long judgment. 
His judgment could easily have been com. 
pressed to less than half its present length 
without in any way detracting from its utility 
as a judgment of the final Court of fact. The 
learned Judge in the lower appellate Court 
recorded the findings that the lands in dis¬ 
pute were not in khas possession of the pro. 
prietor within 12 years of the suit; and that 
the defendants bad been in possession thereof 
as raiyats on manhunda rent, as claimed by 
them. In the result, be decreed the appeal and 
dismissed the suit in its entirety with costs in 
favour of the defendants. Hence this second 
appeal by the plaintiff. 

Mr. P. R. Das has raised substantially 
four points in support of the appeal, namely, 
(l) that the learned appellate Judge has mis. 
placed the onus on the plaintiff to prove that 
the lands were his zarait or bakasht, when 
really the onus lay on the defendants to prove 
the tenancy right claimed by them ; ( 2 ) that 
Mr. Ekka's report had wrongly been excluded 
from consideration by the lower appellate 
Court as irrelevant; (3) that the canal papers 
were evidence of possession in favour of the 
plaintiff and the lower appellate Court bad 
erred in rejecting those papers as such evi- 
donee and (4) that, in any view of the case, 
the suit as against defendants 7 and 16 should 
not have been dismissed, as no appeal had 
been preferred by those defendants, and 
therefore, the decree of the trial Court as 
against them had become final. 

On the question of onus of proof, it may be 
said at once that the learned Judge in the 
appellate Court has discussed the entire evi 
deuce in great details, and, in that view of 
the matter, the question of onus of proof isi 
wholly academic. Even assuming that the 1 
lower appellate Court has placed the onus of’ 
proof on the plaintiff, in my opinion, it has 
not misdirected itself in doing so. The plain- 
tiff is suing in ejectment. He has, therefore, 
to make out his title and his possession within 
l- years of the suit. His title as proprietor 
was not in issue in this case, inasmuoh as the 
defendants ail the time assorted their tenancies 
under the plaintiff as the proprietor. Hence 
the onus lay on the plaintiff to prove his 
title m the limited sense of title to khas pos. 
session. Mr. Das relied upon the deoision of 
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their Lordships of the Judicial Committee in 
2 L’at. 38 l , and on the passage at p. 49 which 
their Lordships quoted from the decision in 12 
M. I. A. 286- at p. 331 : 

“The appellant is the zamindar, as such he has 
a prima facie title to the gross collections from 
all the mouzahs within his zamindary. It lay upon 
the respondents to defeat that right by proving the 
grant of an intermediate tenure.’* 

In 2 Pat. 38 1 the dispute, related only to the 
cpiestion of whether the defendants had estab¬ 
lished their title as tenants to hold the lands 
free of rent. Their tenancy was not in dis¬ 
pute. Therefore, their Lordships of the Privy 
Council held that it lay upon the tenants to 
prove exemption from their liability to pay 
rent to the plaintiff who was admittedly the 
proprietor of the estate in which their tenancy 
lay. Hence, the question in controversy in 
the present case did not arise in that case. 
In the earlier case in 12 M.I.A. 286, 2 the plain, 
tiff was the Raja or zamindar of Ramnuggur, 
and he claimed khas possession of certain 
villages in possession of the defendants. The 
defendants claimed permanent mukarrari in¬ 
terest in those villages on the basis of certain 
deeds, said to have been executed by the 
zamindar. The Courts in India had dismissed 
the suit on the ground of limitation, without 
recording any finding as to the genuineness 
of the deed which was the basis of the defen¬ 
dants’ appeal. Their Lordships in those cir¬ 
cumstances reversed the decision of the Courts 
in India, and remitted the case back for a 
decision on the question of whether the deed 
relied upon by the defendants was genuine, 
and was effective to confer title upon the 
defendants. The following sentence in their 
Lordships’ judgment, coming immediately 
after the passage quoted above, explains their 
Lordships’ decision in the case : 

“In their Lordships’ opinion, there is in the record 
before them no satisfactory proof of the deed relied 
upon, or of any right or interest in these villages 
beyond, at most, the life-time of Muddun Mohun 
Tewarree.” 


It will be noticed that their Lordships pro¬ 
ceeded in that case on the footing that the 
defendants, who were claiming a permanent 
and hereditary tenure in entire villages as 
against the proprietor, had to prove the 
genuineness of the deed evidencing the grant. 
In the present case also, if the defendants had 
put in any documents of title as the basis of 
their claim, certainly the burden of proof 
would lie on them to prove to the satisfac¬ 
tion of the Court the genuineness and validity 
of their document of title. In the present case 

1 (’22) 9 A. I. It. 1922 P. C. 272 : 2 Pat. 38 : 49 
I. A. 399 : 71 I. C. 984 (P. C.), Jagdeo Narain 
Singh v. Baldeo Singh. _ . 

2. (’67-69) 12 M. I. A. 286 : 2 Sar. 430 : 2 Suther 
225 (P. 0.), Rajah Sahib Perhlad Sein v. Doorga- 
pershaud Tewarree. 


the defendants pleaded the case of oral settle¬ 
ment, and of payment of rent in kind without 
any grant of rent receipts. Naturally, there¬ 
fore, the Court had to depend mostly on oral 
evidence in support of the defendants’ claim 
by virtue of settlements said to have been 
made by the plaintiff himself. Certainly, it 
lay on the defendants to prove their tenancy, 
and the finding recorded by the learned Judge 
on appeal is to the effect that the defendants 
had proved their tenancy, and that the plain¬ 
tiff had failed to prove that the lands were in 
his direct possession since after 1921, when the 
alleged settlements were made by him in 
favour of the defendants. If the defendants 
had failed to prove their tenancy, their posi¬ 
tion, on the finding of the learned Additional 
District Judge, would be that of trespassers, 
and in that case they would have indefeasible 
title not by virtue of the settlements but by 
adverse possession. But that is not the posi¬ 
tion in this case on the findings. Mr. Das next 
contended that Mr. Ekka’s report in the pro. 
ceedings under S. 144, Criminal P. C., was 
evidence not only of the fact that he had been . 
deputed by the learned Sub-divisional Magis¬ 
trate to make an inquiry at the spot, and that 
he held that inquiry and made a report in 
favour of the landlord, but also of the fact 
that the landlord was in khas possession of 
the disputed lands. Mr. Dae relied upon the 
decision of their Lordships of the Allahabad 
High Court in the case in 36 ALL. 161. 3 In 
that case the dispute was as regards the 
ownership of a certain temple, which, the 
plaintiff alleged, was the property of the Ajai- 
garh State, and of the competence of the 
State to appoint and dismiss the mahanth of 
the temple. The defendant, on the other hand, 
claimed the temple as belonging to a certain 
sect of sadhus. In proof of the plaintiff's 
claim of ownership to the temple, he adduced 
in evidence the report of the kotwal dated 
1840 , who had made an inquiry about the 
ownership and possession of the temple in 
question, and had made a report in favour of 
the State. In the High Court it was urged on 
behalf of the appellant that the kotwal's 
report, made about 70 years before the dispute 
arose, was not admissible in evidence, as it 
was based on hearsay evidence. Their Lord- 
ships, without discussing the question as to 
under W’hich provision of the Evidence Act, 
the report was admissible, merely stated as 
their opinion that it was evidence, because it 
was a public record of a public inquiry. 
Though it is not clear with reference to the 
arguments at the Bar or to the actual decision 
of their Lordships, it may b e that the report^ 

3. (’14) 1 A. I. R. 1914 All. 59 : 36 All. 161 : 23 
'I.C. 18, Baldeo D(is v. Gobind Das. 
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was admissible in evidence under S. 32 read 
with S. 13, Evidence Act. But Mr. Das con- 
tended that the report of Mr. Ekka was ad¬ 
missible in evidence under s. 35, Evidence 
Act. In this connection he relied particu- 
larly upon the decision of their Lordships of 
the Madras High Court in li at. L. J. 315. 4 In 
that case their Lordships held that a single 
document may be a public record within the 
meaning of s. 35, Evidence Act, and that 
a report made by a District Officer in the 
discharge of his duty as such officer is accord¬ 
ingly admissible in evidence. In the course of 
their judgment, their Locdships made the 
following observations: 

"The plaintiff himself having caused it to be pro¬ 
duced and filed as an exhibit on his behalf; it is 
difficult to see how he can now object to its being 
used by the other side. Apart from this, it is clearly 
a public record containing evidence relevant to the 
wise and therefore admissible in evidence under 
S. 35, Evidence Act." 

We are not aware of the nature of that 
document as also under what provisions of 
the law that public record was made. Reliance 
was also placed upon the decision of their 
Lordships of the Judicial Committee in 61 
I. A. 286 6 at p. 306. In that case, their 
Lordships had to decide whether statements 
in judgments and decrees are admissible 
under s. 13 read with s. 43, Evidence Act, 

I hat is not a decision on the scope and 
applicability of s. 35 of the Act, upon which 
Mr. Das strenuously relied. Hence, that case 
js not of any assistance to him. On the 
other hand, it is the settled law, so far os 
this Court is concerned, that the judgment of 
a Magistrate under s. 144, Criminal P. C. is 
not evidence of possession of the party’in 
whose favour the proceeding may have termi 
nated, even though the Magistrate may have 
restrained the opposite party from going upon 
the land as a result of bis decision that the 
other party was in possession. If the judgment 
itself m such a proceeding is not evidonce of 
possession in favour of the party obtaining 
judgment from the Magistrate, it is a little 
difficult to appreciate how the report of a Sub. 
ordinate Magistrate, deputed by the Court to 
make a local inquiry, can be evidence of pos¬ 
session, even though the inquiring Magistrate 
may have report that, in his opinion, th«St 
party was m possession, and his opinion may 
have been accepted, and the opposite ly 

ODin?nn r0 “ g ° iDg UP ° D the ^ d - ^ my 
? P 2; th * rep , ort 0 thG Magistrate is only 
evidence of the fact that the Magistrate had 
b een deputed to make the in qui^f and th ^f 
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on bis inquiry, be came to the conclusion that 
a certain party was in possession. But it can¬ 
not be said that the report itself is evidence or 
possession. It is a mere expression of opinion’ 
of the inquiring officer, based on the state, 
meuts of certain witnesses examined by him. 
The position would be a little different where 
the inquiring Magistrate may have seen thing; 
which led him to the inference of possession 
in favour of the jiarty who may call him to' 
prove those facts by refreshing his memory! 
with reference to the report. That is entirely 1 
a different- question beyond the purview of 
S. 35, Evidence Act. In this connexion, refer-, 
once may also be made to the observations oi 
their Lordships of the Judicial Committee in 
29 r. A. 24 8 at page 33 where their Lordships 
have discussed the admissibility of a Magis- 
trate's judgment under S. 145, Criminal P. C. 
In the course of their judgment, their Lord, 
ships have made these observations which are 
relevant to the present purpose : 

‘‘Reports accompanying the orders or maps and 
not referred to in the orders may be admissible a-> 
hearsay evidence of reputed possession : 2 Tav Ev 

S ’ , 51 ?; Sec 1 T »y lor . S- 622 (Edn. 9). But they are 
not otherwise admissible unless they are made so bv 
S. 13, Evidence Act." ' J 

There is no indication in their Lordships’ judg. 
meat that such a report as is now under dis. 
cussion is admissible in evidence under S. 35, 
Evidence Act. In my opinion, the learned' 
Additional District Judge was perfectly right 
in holding that the report by itself is not evi¬ 
dence of possession in favour of the plaintiff. 
But tho learned Judge does not stop there. He 
has devoted several pages to the discussion of 
the question as to whether the Magistrate's 
opinion on the question of possession could be 
correct, and he has shown that that conclu. 

n ° f0UDded ' Hence ‘ * <»nnofc 
be said that the learned Judge has misdirected 
himself on the question of law. 

On the question of the admissibilitv of tho 
canai papers in proof of possession, it cannot 
be denied that they are admissible in evidence- 
but the value of that evidence is entirely a 
matter for the Court of fact : see in this con. 
nexion tho observations of this Court in io 
;, L . T ', 1S4 at P- 400=14 Pat. S24 r to the effect 
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and the khasra prepared by the canal depart¬ 
ment was to have a detailed record of the vil 
lages to be irrigated from tho Government 
canals and the names of the holders of land 
— take water and pa y the canal rates. In the 
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present case, the learned Judge below did not 
rule out the canal khasras and parchas alto- 
gether from his consideration as irrelevant. 
What he said in his judgment is that the learn¬ 
ed trial Judge had assumed that, because the 
plaintiff was shown as the person paying the 
canal rate, he was in actual physical posses- 
sion of the lands. The learned Judge on ap- 
peal has pointed out that it may or may not 
be so : its evidentiary value must vary with 
the circumstances of each case. And then he 
has devoted a number of pages to showing 
that the canal parchas and khasras in favour 
of the plaintiff did not prove plaintiff’s case 
for the reasons given in detail in his judgment. 
If the learned Judge had excluded the canal 
papers from his consideration, the appellant 
may have bad good reasons for interference 
in second appeal; but the learned Judge has 
discussed the evidentiary value of those canal 
papers, and, on such a consideration, has come 
to the conclusion that they did not help the 
plaintiff. This is a decision on a question of 
fact, and not of law. 

It was lastly contended on behalf of the 
appellant that the learned Judge below has 
erred in law in drawing an inference against 
the plaintiff from the non-production of cer¬ 
tain papers which may have been maintained 
in his offico. It is contended that those papers 
have not been produced, because they could 
not be of any assistance to the plaintiff, but 
that, if the defendants wanted the Court to 
draw an adverse inference from their non¬ 
production, they should have called upon the 
plaintiff to produce those documents : only if 
the plaintiff did not produce those documents 
after being called upon to do so, the Court 
would be justified in drawing an adverse in¬ 
ference against him. Reliance in this con¬ 
nexion has been placed upon the decision of 
their Lordships of the Judicial Committee in 
42 I. A. 202 8 at page 206. That is so. But the 
decision of the learned Judge below is not 
based only on that consideration. He has 
given so many other reasons for his conclu¬ 
sions in favour of the defendants that his 
judgment could stand even though these oh- 
servations were excluded from his judgment. 
Hence, it cannot be said that his judgment 
has been vitiated by these considerations. 

The last contention raised on behalf of the 
appellant is the most substantial one. This is 
not a case of a block of land being forcibly 
possessed by a number of persons who had 
conspired to defeat the plaintiff’s just rights. 
The defendants themselves in the written 
statement had claimed specific plots with cer- 


8. (’15) 2 A. I. R. 1915 P. C. 96 : 37 All. 557 : 42 
I. A. 202 : 30 I. 0. 299 (P.C.), Mt. B.las Kunwar 
v. Desraj Ranjit Singh. 


tain specified areas as in possession of certain 
of the defendants named in the schedule to 
their written statement. Defendants 7 and 1 G 
likewise had claimed the plots mentioned in 
the beginning of this judgment as their raiyati 
lands. The trial Court decreed the suit as 
against all the defendants, including those 
defendants. All of them, except the two de- 
fendants aforesaid, went up in appeal. The 
lower appellate Court has reversed the deci- 
sion of the trial Judge on the merits. But he 
could not, in law, have decreed the claim of 
those defendants who did not choose to prefer 
an appeal against the decision of the trial 
Judge. They were satisfied with that judg¬ 
ment, and, therefore, took the consequences 
of not appealing against that. Hence, in my 
opinion, the lower appellate Court was not 
entitled, in law, to dismiss the entire suit. 
This is not a case of the entire claim of the 
defendants succeeding or failing as a whole. 
It was not a case of one settlement, but of 
creation of different tenancies in favour of 
different tenants. Each case of settlement 
must stand or fall on its own merits. Hence, 
it must be held that the judgment and decree 
of the learned appellate Judge are bad in so 
far as he has reversed the decision of the trial 
Court in respect of the lands claimed by de- 


endants 7 and 16. 

The appeal must, therefore, be allowed as 
igainst the defendants 7 and 16 who are res- 
jondents in this Court but have not chosen to 
ippear in this Court either. The judgment 
,nd decree of the trial Court as against those 
lefendants will, therefore, be restored, but 
vithout costs in this Court. But the judgment 
tnd decree of the lower appellate Court in 
avour of the other defendant-respondents 
nust be confirmed, and the appeal as against 
hem dismissed with costs. It was brought to 
iur notice by counsel for the respondents than 
be learned Registrar exacted court-fee from 
hem in respect of the lands claimed by de- 
endants 7 and 16 on the ground that they 
ibould have paid the full court-fee in the 
ower appellate Court. In my judgment, the 
earned Registrar was wrong in demanding 
hat court-fee from the respondents who are 
lot interested in those lands. As a matter of 
act, there was no appeal in the lower appel¬ 
ate Court in so far as the lands claimed by 
lefendants 7 and 16 were concerned. The 
udgment and decree of the trial Court as 
igainst those defendants have become final, 
rs already held. Hence, the prayer of the res¬ 
pondents that they should be given a cerhfi- 
»te for refund of the court-te wrong y 
realised from them by the Registrar should 
» allowed. It is directed that the Bgistrar 
will issue the necessary certificate for t 
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refund of the court-foe to tbe respondents, 
who were wrongly made to pay the same. 
Fazl Ali C. J. — I agree. 

G.N. Order accordingly. 
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Fazl Ali C. J. and Beevor J. 

Mt. Nasiban and another — Appellants 


v. 


Surendra Nath Karan Deo and others 

— Respondents. 
Appeal No. 3G4 of 1942, Decided on 2nd May 
1945, from original order of Addl. Sub-Judge 
Hazaribagh, D/- 14th July 1942. 

Civil P. C. (1908), O. 21, Rr. 17 and 15-Seve¬ 
ral decree-holders—Execution by only some_ 

Subsequent amendment by joining all decree- 
holders — Amendment changes character of 
execution and is not contemplated by R. 17. 

Where an execution application is filed by only 
some of the decree-holders, but is then amended as 
one on behalf of all the decree-holders, such an 
amendment has the eflect of changing the whole 
character of the execution petition and is not one 
contemplated by Rule 17 and hence should not be 
allowed : (*19) 6 A.I.R. 1919 Pat. 286, Ref. 

[ P 459 q 9 j 

J, Ghosh — for Appellants. 

Fazl Ali C. J. — It appears that in Title 
Suit No. 2 of 1934 the respondents had ob. 
tained against the appellants a decree for 
costs amounting to its. 440 and the appellant’s 
sons and daughters had obtained a decree for 
costs amounting to Rs. 410 against the res¬ 
pondents. These decrees were passed on 22 nd 
December 1938 and the present execution case 
was filed on 22nd December 1941 by the res¬ 
pondents for the execution of their decree for 
costs. The appellants objected to the execution 
on several grounds, one of which was set out 
“S® objection petition in these words : 

That whon execution proceedings were going to 

bdement d n r.h b f ehR ' ° f lhe S0DS and dau 8 ht °rs of® he 
C^“ t d0 . bl0rs ftn , 5 * , 8 e,Beat was arrived at that- 

Jarfv tin \ es W0Uld . a8ju3t their dues and no one 

one wm V h any ° aim a8ainsl th0 other and "0 
Sir ?* 7 bnD8 Sny execution ca . se against tho 

The learned Subordinate Judge before whom 
the execution case was pending disallowed 
thisobjec .on mainly on the ground that under 
. 21 , R. i, Civil P. C., no adjustment could 
taken cognizance of by the executing Court 
mless it was certified or recorded as provided 
y law. The appellants have now preferred 

S aP -T K my ° pinion * » * unnecessary 

wai a ill th ®. qU . 6stion « to whether thdre 
was a legal adjustment of the decree or not 

because the appeal must succeed on another 

C n tf Fr0 “ th ° execution Petition it appears 
that there were no less than five persons S 

fa ™ ur the dGCree UD de r execution was 
PMsed. The present execution petition was 

filed by only four of the decree-holders Tud 


it was not stated in the petition that these 
decree-holders intended to execute the decree 
on behalf of and for the benefit of all tbe 
decree-holders under o. 21, R. 15, of the Code. 
Subsequently on 7th February 1942 the decree- 
holders applied for adding the name of tbe fifth 
decree.bolder and this was allowed. Order 21, 
Rule 17 of the Code provides that on receiving 
an application for the execution of a decree 
the Court shall ascertain whether such of the 
requirements of Rr. ll to 14 as may be appli¬ 
cable to tbe case have been complied with 
and if they have not been complied with the 
Court may reject the application or may 
allow the defect to be remedied then and there 
or within a time to be fixed by it. It further 
provides that where an application is amended 
under the provisions of sub-r. (l), it shall be 
deemed to have been an application in ac¬ 
cordance with law and presented on tbe date 
when it was first presented. Tho question is 
whether the amendment in the present case 
was one contemplated by o. 21 , It 17 . 

As I have already stated, the original exe¬ 
cution petition was filed by only some of the 
decree-holders, but as a result of the amend¬ 
ment it became an execution petition on behalf 
of all the decree-holders. Such an amendment 
which had the effect of changing the whole 
character of the execution petition is not con- 
templated in R. 17 and should not have been 
allowed. There can he no doubt that the 
application of 22nd December 1941 was not 
an application in accordance with law. It 
was not an application on behalf of all the 
decree-holders and it did not purport to be 
an application under o. 21, R. 15 because it 
did not state that the decree was to be exe¬ 
cuted for the benefit of all the decree-holders. 
The application which may be treated as one 
made in accordance with law was the amended 
application but this application was time 
barred as the amendment was made after 
the expiry of the period of limitation. There, 
lore the present execution must be held to be 
time barred. This view is supported to somo 
extent by the decision in 4 Pat. L. j. 575. 1 
in that case it was held that a deoree in 
favour of two persons jointly cannot he exe- 
cuted by one of such persons in respect of 
what that person considers his share of the 
decree nor can the whole decree he exocuted 
by one of the decree-holders alone unless he 
applies for execution on behalf of all the 
decree-holders or for the benefit of them all. 
it was further held that an application for 
execution of a decree by one of several joint 
decree-holders who has not complied with the 

1 53 ( I 9 C } 9 w P , at - 286 : 4 Pat - L. J. 675~: 
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provisions of o. 21, R. 15 cannot be amended. 
I would, therefore, allow this appeal and 
direct that the execution proceedings be drop¬ 
ped. As the respondents do not appear in this 
Court, there will be no order for costs. 

Beevor J. — I agree. 

R.K. Appeal allowed. 
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Manohar Lall J. 

Guru Charan Das — Appellant 

v. 

Sm. Sori Dei — Respondent. 

Appeal No. 42 of 1941, Decided on 12th April 
1945, (Cuttack Circuit) from appellate decree of 
Dist. Judge, Cuttack, D/- 21st January 1941. 

Orissa Money-lenders Act (3 of 1939), S. 10 
(2)—Usufructuary mortgage—Interest to be cal¬ 
culated at 25 per cent. — Produce to be appro¬ 
priated as interest on half amount — Held that 
after calculating interest at reduced rate excess 
should be appropriated towards satisfaction of 
loan amount. 

A executed a usufructuary mortgage bond for 
Rs. 40 in favour of R. The mortgagee was to appro¬ 
priate the usufruct of the lands of which he was 
given possession in lieu of interest on Rs. 20 only. 
The interest was calculated at 25 per cent, per 
annum. It was also stipulated that the remaining 
Rs. 20 would carry interest at 25 per cent, per 
annum : 

Held that the contract between the parties being 
that Rs. 5 per annum would be treated as having 
been realised towards interest on half the principal 
i. e. Rs. 20, the Courts could not embark into evi¬ 
dence to find out what was the actual usufruct 
which had beon received by the mortgagee during 
the period of his possession. The interest would be 
calculated at the rate given in the mortgage bond, 
that is at the rate of 25 per cent. The interest 
having been reduced by the Legislature to 9 per 
cent, the mortgagor was entitled to ask the Court 
to calculate the excess amount of interest which the 
mortgagee had realised to be appropriated towards 
the satisfaction of the loan under S. 10 (2). 

[P 460 C 2; P 461 C 1] 

M. S. Rao — for Appellant. 

K . Khan — for Respondent. 

Judgment_This is an appeal by the 

defendant and arises out of a mortgage 
action. The only question for decision is what 
is the correct amount which is payable to the 
plaintiff-mortgagee by the application of the 
provisions of the Orissa Money-lenders Act. 
On 1st July 1927, the appellant executed a 
usufructuary mortgage bond for Rs. 40 in 
favour of the respondent. It was agreed 
between the parties that the mortgagee was 
to appropriate the usufruct of the lands of 
which he was given possession in lieu of in¬ 
terest on Rs. 20 only that is to say, on half 
the mortgage amount. The interest was cal- 
culated at 25 per cent, per annum. It was 
also stipulated that the remaining Rs. 20 will 
carry interest at 25 per cent, per annum. The 
mortgagee having been dispossessed on 9th 


January 1939, instituted a suit, giving rise to 
this appeal on lSth May 1939. He claimed to 
recover Rs. 85-13-9. It is unnecessary to set 
out the defence which was the subject of a 
number of issues, liecause the only point 
pressed before me was the calculation of the 
true mortgage amount to be deduced by the 
application of the provisions of the Orissa 
Money-lenders Act. The plaintiff claimed in- 
terest at 18j per cent, per annum on Rs. 20 
since the date of the bond and on the balance 
of Rs. 20 since the date of dispossession. The 
Courts below have concurrently found that 
the annual value of the usufruct which had 
been assessed at Rs. 5 in the mortgage bond 
was a figure given by estimate and that the 
actual yield of the mortgaged property could 
not be valued at more than Rs. 2 per annum, 
and, after deducting expenses for cultivation, 
only a net profit of Re. l per annum remains, 
so that the plaintiff realised interest on Rs. 20 
a sum which did not exceed 5 per cent. 
Says the learned Munsif: 

"But as a matter of fact the plaintiff has claimed 
nothing on account of interest over Rs. 20 for the 
period for which she and her father remained in 
possession of the mortgaged property." 


Consequently, he did not allow the plaintiff 
any interest on Rs. 20 for that period. But 
after the date of dispossession he has been 
allowed interest at 9 per cent, only and not at 
18^ per cent, per annum on the entire Rs. 40, 
so that the plaintiff has been awarded 
Rs. 22 - 0-2 as interest. This decision was 
affirmed in appeal. Mr. Subba Rao who 
appears for the appellant argued that by the 
application of S. 10, sub-cl. (2), Orissa Money- 
lenders Act, the amount of interest which has 
been realised in excess of 9 per cent, per 
annum should be appropriated towards the 
satisfaction of the loan dues and the plaintiff 
is only entitled to a decree for the payment 
of the balance. Mr. K. Khan in reply accepts 
this contention in law but stresses the fact 
that as a matter of fact the only amount 
realised as interest is, as has been found by 
the Courts below, Re. 1 per annum, and there¬ 
fore, the plaintiff has not realised any interest 
in excess of 9 per cent. In reply Mr. Subba 
Rao says that when the contract between the 
parties was that by being in possession of the 
land Rs. 5 per annum will be treated as 
having been realised towards interest, the 
Courts below were wrong in embarking into 
evidence to find out what was the actual 
usufruct which has been received by the 
plaintiff during the period of his P 053 ^^"* 
Having given the matter my full considera¬ 
tion I agree with the contention raised by 
Mr. Subba Rao. The parties have entered, 
into a contract which is clear that durm 0 t 
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jperiod the mortgagee remains in possession 
■be will be deemed to have appropriated the 
• [entire produce in lieu of interest on Rs. 20 . 
The interest will be calculated at the rate 
[given in the mortgage bond, that is to say at 
ithe rate of 25 per cent. The interest having 
been reduced by the Legislature to 9 per cent, 
the defendant is entitled to ask the Court to 
calculate the excess amount of interest which 
the plaintiff has thus realised. The office will, 
therefore, work out the exact amount of in’ 
terest which the plaintiff has realised during 
the period of his possession by assuming that 
a sum of rs. 5 has been realised towards in- 
terest every year that the plaintiff was in 
possession. The excess amount so realised 
[over the amount which should have been 
received if the interest was calculated at 
[9 per cent, per annum will, under S. 10, 
sub-el. < 2 ) be appropriated towards the satis¬ 
faction of the loan of Rs. 40. Let the office 
draw up a decree in this form. The result is 
that the decisions of the Courts below are 
altered. The office will prepare the usual 
mortgage decree in accordance with my 
directions above. The period of grace will be 
one month from today. In the circumstances 
the parties will bear their own costs both in 

this Court and in the Court of the District 
-Judge. 

n,K- Decree modified. 
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are both directed against an order of the 
learned District Judge of Muzaffarpur, to 
whom a reference had been made under 
Proviso 2 to S. 49 (l), Land Acquisition Act. 
The reference was for the determination of 
the question as to whether the land proposed 
to he acquired, out of municipal holding No. 94 
in the town of Muzaffarpur does or does not 
form part of a house or building within the 
meaning of sub-s. (i) of s. 49 of the Act. The 
learned District Judge has determined the 
question against the appellants. Hence the 
present appeal. The application in revision 
has been filed, in case it is held that no appeal 
lies against the decision of the learned District 
Judge. Before discussing the merits of the 
appeal, it is necessary to decide if an appeal 
he3 against the decision of the learned District 
Judge. The learned Government Pleader ap 
pearing on behalf of the Province of Bihar, 
has contended before us that no appeal lies 
against the decision of the learned District 
Judge. He has referred to S. 54, Land Acqui- 
sitioii Act, which lays down that 

''subject to the provisions of the Code of Civil Pro- 
cedure. 1908, applicable to appeals from original 
« notwithstanding anything to the con¬ 
trary in any enactment for the time being in force 

K b p U h . e ; n anjr P roceedin 8S under this Act 
to the H.gh Court from the award or from any part 
of the award, of the Court, etc.” 7 P 

It has been contended that the decision of the 
learned District Judge is not an award as 
contemplated by the Land Acquisition Act 
and, therefore, not appealable. In support of 

~ reliaQC0 baS ^ P^d on 
46 Cal. 861. It is no doubt true that the 

teSn Q 10 above 3u PP° rts ‘be con- 

tent.on of the learned Government Pleader. 

The ear her decision in 43 Cal. 6C5 2 has not 

been followed in the decision referred to 

hove. As against the decision in 46 cal. 861 1 

cite k 00 ? accd by the ‘earned advo- 

the appellants on two decisions of 

Mod. 391. Both these decisions rely on a 

CommV • he,r Lordships Of the Judicial 
^mnutteo , n « 1 . A. 129. 6 Their Lordships of 

the Judicial Committee were dealing with a 

: 37 

JS sat a 

U»f. “ 'sL 1 ofsS, 3 - 55 U “ d 891 : 

Chettiar. f St te Vi * ara y*naswamy 

hate <p Oi °Z : 45 K Mad - 899 : « 

Kamaohandra Rao P ' C,) ' R9mMhft "dra Rao v. 
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the Act. The dispute was decided by a deci¬ 
sion o£ the District Judge from which an 
appeal was taken to the High Court of Judi- 
cature of Madras. Judgment was delivered 
by the High Court on 13th July 1897. Subse¬ 
quently, one of the parties to the dispute 
brought a suit, and the question raised was if 
the decision given on 13th July 1897, by the 
High Court of Madras was a clear and com¬ 
plete determination as between the parties to 
the suit, and those claiming under them. In 
dealing with this question, their Lordships 
made the following observations : 

“It is urged on behalf of the respondents that the 
judgment cannot be so regarded, because it arose 
out of proceedings under the Land Acquisition Act, 
1894, and for the purpose of their arguments they 
rely upon the case in 39 I. A. 197. 6 7 There appears 
to be some misapprehension in the Courts in India 
as to the effect of this authority, which it is desir¬ 
able should be removed. Under the Land Acquisi¬ 
tion Act there are two perfectly separate and distinct 
form3 of procedure contemplated. The first is that 
necessary for fixing the amount of the compensation 
and this is described as being an award. By S. 54 an 
appeal from that award or of any part of the award 
is given to the High Court. 39 I. A. 197° decided 
that in those circumstances the appeal so given was 
the only one open to the parties, and that even if 
appealed against, the award still retained its charac¬ 
teristics and was incapable of further appeal. The 
argument which succeeded in that case emphasizes 
the distinction between an award and a decree, and 
the judgment mentions this in terms by stating 
that the appellants, although admitted to the High 
Court, could not have the right to carry an 
award made under an arbitration as to the value 
of land taken for public purposes up to this board 
as if it were a decree of the High Court made in 
course of its original jurisdiction. . . . When once the 
award as to the amount has become final, all ques¬ 
tions as to fixing of compensation are then at an 
end; the duty of the Collector in case of dispute as 
to the relative rights of the persons together entitled 
to the money is to place the money under the 
control of the Court, and the parties then can pro¬ 
ceed to litigate in the ordinary way to determine 
what their right and title to the property may 
be. That is exactly what occurred in the present 
case. How the proceedings were commenced is 
a matter that is not material provided that they 
were instituted in the manner that gave the Court 
jurisdiction, for they ended in a decree made by the 
High Court and appealable to this board. It is true 
that in 17 C. W. N. 935,7 following an earlier case, 
23 Cal. 526, 8 it was decided that an order under 

5. 32 may appropriately be deemed as an integral 
part of the award made by the Court, but their 
Lordships regard this as a misapprehension as to 
the meaning of the award. The award as constituted 
by statute is nothing but an award which states the 
area of the land, the compensation to be allowed 
and the apportionment among the persons interested 
in the land of whose claims the Collector has infor¬ 
mation. meaning thereby people whose interns are 
not in dispute, but from th e moment when the sum 

6. ”ri3j7o Cal. 21: 39 I.A. 197 : 16 I.C. 188 (P.C.), 
Rangoon Botatoung Co. Ltd. v. Collector, Rangoon. 

7. (*13) 17 C. W. N. 935 F.N., Trinayam Dassi v. 
Krishna Lai Dey. 

8 . (*96) 23 Cal. 526, Balaram Bhramaratar v. Sham 
Sunder Narendra. 


has been deposited in Court under S. 31, sub-s. (2), 
the functions of the award have ceased; and all 
that is left is a dispute between interested people as 
to the extent of their interest. Such dispute forms 
no part of the award, and it would indeed be strange 
if a controversy between two people as to the nature 
of their respective interests in a piece of land should 
enjoy certain rights of appeal which would be wholly 
taken away when the piece of land was represented 
by a sum of money paid into Court.’* 


Itelying on the aforesaid observations of 
their Lordships of the Judicial Committee, it 
has been held in 52 Mad. 142 3 that the deci¬ 
sion of the Court of a Subordinate Judge 
upon a reference made to it under S. 30, Land 
Acquisition Act, is not an award under Part III 
of the Act but is a decree: therefore, it is 
appealable as a decree. In 55 Mad. 391, 4 it 
has been held that the order of a Court on a 
reference to it under S. 49, Land Acquisition 
Act, is a decree and as such appealable. It is 
true that their Lordships of the Judicial 
Committee were not dealing with a reference 
under S. 49 of the Act. Their Lordships have, 
however, drawn a distinction between an 
award and a decision which has the force of 
a decree. In the latter case, they have held 
that an appeal lies as from a decree. The 
Calcutta decision, 4G Cal. 861, 1 was given before 
the decision of their Lordships of the Judicial 
Committee referred to above. Though the 
point is not entirely free from difficulty, I 
see no reasons, as at present advised, to differ 
from the view expressed in the two Madras 
decisions referred to above. Obviously, it 
would not be open to the appellants to raise 
in any subsequent proceeding the question as 
to whether the land proposed to be acquired 
does or does not form part of the house, if 
the decision of the learned District Judge 
stands good. I hold, therefore, that an appeal 
lies against the order of the learned District 


idge. , , . .. 

Coming now to the merits of the appeal, it 
clear to me that what is proposed to be ac- 
lired is part of a house. Municipal holding 
j. 94 , a part of which is to be acquired, con¬ 
its of a house comprising some rooms, an 
»n verandah and a small piece of land in 
ont of the verandah. It appears that there 
a big house which opens on two different 
iads. This house has been divided into two 
lf.contained parts and bolding No. 94 is that 
irt of the house which opens on to hawari 
ola lane. It is for the extension of that lane 
>at the acquisition is proposed. The proposed 
jquisition relates not merely to the small 
£e of open' land, but also to the verandah 
, front of the house. I find it very d^cult 
, understand how it can be said1 thal; the 
srandah is not a part of the tousejhe^m 
1 District Judge held a local i^Pectmn ^n 
, has noted that there are two or three door. 
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opening on the verandah. The learned Dis¬ 
trict Judge has drawn an inference adverse to 
the appellants from the fact that at the time 
when he visited the locality, he found that the 
doors oponiug on the verandah were closed. 
The mere fact that the doors opening on the 
verandah were closed at a particular time does 
not show that the verandah has no utility. In 
my opinion, the learned District Judge is 
clearly in error in drawing such an inference. 
There are two rooms adjoining the verandah, 
and it is obvious that a person wishing to 
come on to the verandah from those two 
rooms must come through the doors opening 
on the verandah. In deciding the question as 
to whether the land proposed to be acquired 
is part of a house or not, the Court shall have 
regard to the question whether the land is rea¬ 
sonably required for the full and unimpaired 
use of the house. In 43 cal. G65, 2 it has been 
held that godowns necessary as residence for 
servants are part and parcel of a building 
within the meaning of s. 49 (l) of the Land 
Acquisition Act: the acquisition of such go- 
downs would thus be an acquisition of a part 
of a house contrary to the provisions of the 
Act. In the present case, the appellants had. 
at one stage of the proceedings, expressed their 
willingness to the acquisition of the open land 
in front of the house leaving the verandah 
intact. We had given the parties time to settle 
the matter, if possible. The learned Govern¬ 
ment pleader has, however, intimated to us 
that it would not be possible to settle the di 3 - 
pute in the manner suggested by the appel. 
lants. Obviously, for some reason or other, the 
acquisition of the verandah is also considered 
necessary by the land acquisition authorities. 

Lj 6 ?°- d ° ubt in my mind that the front 
verandah is a part of the house on holding 

J'O. 94, and the verandah as well as the open 

and in front are necessary for the full and 

ns ® of house in question. 

That bemg the position, the appeal must be 

allowed. The order made by the learned Judge 

inch L a31<3The ,and Proposed to be acquired 

sSn D /n h h V M aDdah 13 8 Pftrt ° f th0 h0USe 

foretl h °i d u g N °- 94 ’ and cannot toere- 

of s u jTif' by reaS0n of the Provisions 
of s ; 49 Land Acquisition Act. The costs given 

K Snd^d a T 118 -? 13 tbe l0Wer ™st 

be entitl^h. th Pa ' d ’ ‘f® “P^nts would 
00 entitled to their costs of the lower Court as 

thftf ^ °* tbl9 i ^° urt ' view of our finding 
lies - tbe applicati °° to revision 

Chatterji J. — I agree. 

B ' K * Appeal allowed. 
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Firm Malrumall Satnarain and others 

— Appellants 
v. 

Alt. Rami — Respondent . 

Appeal No. 183 of 1945, Decided on 26th April 
1945, from appellate decree of 1st Addl. Sub Judge, 
Bhagalpur, D/- 21st December 1944. 

(a) Landlord and tenant — Tenancy periodic 
— Tenant permitted to remain on, after com¬ 
mencement of fresh term—Term must be allow¬ 
ed to expire. 

When the tenancy is a periodic tenancy, the land¬ 
lord cannot permit a tenant to remain on in posses¬ 
sion after a fresh period has begun and then calf on 
him to vacate the premises. If he permits him to 
remain on after ^ fresh term has commenced, he 
must permit him to remain on till that term expires. 

, . ( p 464 C l'j 

(b) Interpretation of Statutes — Retrospective 
effect—Language used is to be looked to. 

The question whether a statnte, be it a remedial 
statute or not, operates retrospectively as well as 
prospectively, is a matter which must be determined 
by the language which has been used by the Lecis 
lature : (1883) 9 Q.B.D. 672, Bel. on. [I> 464 C 2] 

(c) Bihar House Rent Control Order (1942) — 
Accrued rights of action have not been taken 
sway. 

It is not tbe intention of the Legislature to take 
away from any person the right of action which has 
already accrued to him and on which he has insti- 
tuted n suit before the order became applicable. 

(d) Bihar House Rent Control Order (1942^ 
amended in 1943), S. 13 - Before application of 
Order, person served with notice and suit for 
ejectment filed—Person is not tenant. 

A person whose tenancy by agreement has been 
determined by a valid notice to quit, but who in 
spite of that notice declines to vacate the premises 
and against whom a suit in ejectment has therefore 
been instituted, before the Order came into operation 
is not a tenant within the meaning of that word as 

FoS ,D ^ 13 : n5) 32 A ‘ L K - 1945 P *‘- 385 
Followed. [p 464 c j 2] - 

k p fuk,n ller ; S \ N ‘ u osc ‘ r - K - Bose nnd 

A. bukul — for Appellants. 

N. K. Prasad I. S. N. Dutta and U. N. Sinha 
cu t _ — * or Respondent. 

h„ S Vi ear ^ r f J *r Thi3 appeal - which is 

by the defendants, arises out of a suit in 
ejectment. The defendants were for some 
years monthly tenants of certain business 
premises situated in the town of Bhagalpur. 

iwtn monthly tonanc y a <*ord- 
mg to the Sambat year, and a notice to quit 

was served on the defendants on 1 st Mav 

1943 T hig notice was not obeyed, and ^ 

18th June 1943, the suit out of which this 

^ , Was tostituted. Dr. Dwarka 

that h th MUte f r ’ f °[- a PP° lla nts 1 .contends 
that the notice which was served on his olients 

was not a valid notice, inasmuch ns the date 

mentioned m it was 1st Badi Jeth, sambat 

2000 , whereas under s. 10 G # T. P A at imk 

sudi Baiaakh, Sambat 2000 ought to have been 
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the date. The notice, however, contained 
inter alia the following : 

“You are hereby informed to vacate the shop 
from the beginning of 1st Badi Jeth, Sambat 
2000 , and make it over to my client, and pay to 
my client the arrear rent with interest up to the 
month of Baisakh, Sambat 2000, otherwise on ex¬ 
piry of the month of Baisakh, Sambat 2000, your 
possession over the said shop will be treated as 
wrongful and you will be liable to pay mesne profits 
at the rate of Rs. 2-3-0 per day from 1st Jeth, 
Sambat 2000, till the recovery of possession, and 
my client will institute suit in a Court of proper 
jurisdiction to dispossess you and for recovery of 
arrear rent with interest and mesne profits and you 
will be liable to pay damages and costs.” 

The rule, as I understand it, i3 that when the 
tenancy is a periodic tenancy, the landlord 
cannot permit a tenant to remain on in pos¬ 
session after a fresh period has begun and 
(then call on him to vacate the premises. If 
he permits him to remain on after a fresh 
term has commenced, he must permit him to 
remain on till that term expires. The plain¬ 
tiff, however, in this notice made it perfectly 
clear to the defendant that he was to vacate 
the premises immediately on the expiry of the 
month of Baisakh, Sambat 2000 . The notice, 
in my opinion, complied with the provisions 
contained in S. 10 G, T. P. Act, and was a valid 
notice. 

Dr. Dwarka Nath Hitter, for the appel¬ 
lants, contended that his clients wore protected 
against ejectment by the Bihar House Rent 
Control Order, 1942. It is true that this order 
came into operation in the town of Bhagalpur 
before the suit was instituted. Unfortunately 
for the appellants, however, the Order, as it 
stood originally, did not apply to business 
premises. It was not until 23rd December 
1943, that the Order was amended so as to 
bring business premises within its scope. Dr. 
Hitter suggested, somewhat faintly, that the 
amendment which was then made in the 
Order, was made in order to remove an 
ambiguity and to make it plain that the 
Order had always been intended to apply to 
such premises. This contention is, however, 
without any substance. In order to enable 
the amendment in the Order to be made, 
n. 81 (2) (bb), Defence of India Rules, had 
itself to be first amended. In other words, 
when the Bihar House Rent Control Order, 
1942, was enacted, the Provincial Government 
had no power to legislate regarding business 
premises, and it is, therefore, quite impossible 
to say that the subsequent amendment made 
in the Order was made merely in order to 
remove an ambiguity. When the Bihar House 
i Rent Control Order, 1942, came into opera- 
Jtion, the defendant was thus a person whose 
tenancy by agreement had beeil determined 
by a valid notice to quit, who had in spite of 
that notice declined to vacate the premises 


and against whom, in consequence, a suit in 
ejectment had been instituted. In second 
Appeal No. 1058 of 1944 1 my learned brother 
and myself have very recently had occasion 
to consider whether such a person is a tenant 
within the meaning of that word as it occurs 
in S. 13, Bihar House Rent Control Order, 
1942, and have come to the conclusion that 
he is not. I do not consider it necessary to 
repeat again here the reasons which I gave 
for that decision. I should, however, notice a 
point which was taken by Dr. Dwarka Nath 
Hitter, for the appellants, and which was not 
taken by Hr. S. N. Bhattacharyya who ap. 
peared for the appellant in the other case. 
Dr. Hitter said that the Bihar House Rent 
Control Order, 1942, was a piece of remedial 
legislation and suggested that there was no 
presumption that a remedial law operated 
only prospectively and did not also operate 
retrospectively. In Wharton’s Law Lexicon, 
remedial statutes are defined as 
"those which are made to supply such defects, and 
abridge such superfluities in the Common Law, as 
arise either from the general imperfection of all 
human laws, from change of time and circumstances, 
from the mistakes and unadvised determinations of 
unlearned jadges, or from any other cause.” 

It seems to me very doubtful if this particular 
order can, properly speaking, be described as 
a remedial statute. It is, for instance, not 
without significance that it does not come into 
operation in a particular local area until it 
has been extended to that area by a notifica- 
tion. In any case, the question whether a sta¬ 
tute, be it a remedial statute or not, operates 
retrospectively as well as prospectively, is a 
matter which must be determined by the langu¬ 
age which has been used by the Legislature. 
That is made clear, I think, in the judgments 
of Jessel H. R. and Bowen L. R. in the deci- 


on cited by Dr. Dwarka Nath Hitter, (1883) 
Q. B. D. 672. 3 I am unable to find in the 
ihar House Rent Control Order, 1942, any 
ords leading or tending to lead to the con- 
usion that it was the intention of theLegis- 
turo to take away from the plaintiff the 
ght of action which had already accrued to 
sr and on which she had instituted a suit 
»fore the order applied to the class of premises 
' which the defendants were in occupation. 

A cross-objection has been put in by the 
aintiff against the decision of the lower ap- 
illate Court reducing the amount awarded 
) damages from Rs. 2-8-0 to Rs. 2 a day. Mr. 
utt, for the respondent, said that the onus 
as on the defendants to show that the amount 
aimed as damages was unr easonable, that n o 

R- 1945 P® 1 - 3 t 65 : 2 1 

i?irm Das Bam Gopal v. Jamuna 


2. (1883) 9 Q. B. D. 672 : 52 L. J. Q. B. 44 : 31 
W. R. 75, Quilter v. Mapleson. 
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attempt was made to discharge the onus and 
that prima facie the amount claimed was not 
excessive. There is, I think, a certain amount 
of force in this contention. The amount of 
damages was, however, largely a question of 
fact and it would not, I think, be proper for 
this Court to interfere in second appeal. More¬ 
over, it is possible that the defendants in re¬ 
taining possession of the premises were not 
actiDg contumaciously inasmuch as they may 
have been under a bona fide impression that 
they were entitled to protection under the 
Bihar House Rent Control Order, 1942. In the 
result, then, I would dismiss the appeal and 
also the cross-objection, in each case with costs. 
Dr. Mitter asked us to permit his clients to 
remain in possession of the premises for a fur¬ 
ther period of at least six months. But it would 
I think, be wrong for us to make any such 
order, having regard to the length of time 
which the defendants have already remained 
m possession after the service of notice to quit. 
It ought, I consider, to be left to the defen. 

, nts to some arrangement with the 

plaintifi if they are anxious to retain posses- 
sion of the premises. 

Yarma J. — I agree. 

R K> Appeal dismissed. 


A-1. R- (32) 1946 Patna 465 
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Balmukunda Mishra and another 

— Appellants 
v. 

Lalit Mohan Mishra and others 
scSS nofiilegal AVOldanCe ° f ~ Thou B h un- 

po“a. i9 S tr.e?i 1 * 
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unsocial is not illegal : (l 936) 1936 A° 
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Defendant 3 was the deceased occupancy 
tenant of the disputed holding, and defendant C 
is the pattidar lambardar. The mortgagees 
continued in possession from that date till 1937 , 
when they were dispossessed by the plaintiffs 
on the strength of a deed of surrender which 
was executed by defendants 3 to 5 in favour of 
the lambardar. The plaintiffs are thecosharer- 
lambardars, but by arrangement among them¬ 
selves the disputed holding had fallen into the 
share of the plaintiffs. The mortgagees became 
successful in a criminal proceeding and also 
in a suit brought under s. 9, Specific Relief 
Act. The plaintiffs, therefore, have instituted 
th.s suit giving rise to this appeal on 13th May 
1940 for a declaration that the mortgage 
bonds in favour of defendants l and 2 are 
bogus, without consideration, illegal and 
inoperative and for recovery of possession, 
ine Courts below have concurrently come to 
the conclusion that the mortgage bonds are 
gemune and for consideration. They have also 
held that the execution of the three mortgage 
bonds was a device to get behind the provisions 
of the Registration Act and of s. 46 , Central 
Piovinces Tenancy Act (Act li of 1898). But 
nevertheless they have found that the possession 
of the mortgagees must be affirmed, and that 
the plaintiffs are only entitled to recover 
possession upon their paying the amount for 
which the mortgage bonds were executed 
namely, rs. 220 . iea * 

it r Mr ' 5 en L Gu l )ta argues that when 

£ has been found that the three mortgage 

tends were executed as a device to get behind 

S 46 * aDd uf he P ro visions of 

S. 46 Central Provinces Tenancy Act, the 

mortgages are invalid in the eye of the law. Ido 

not agree with this contention. It is open to a! 

HklV o 0 T aVOld th ( G pr ? visions of a Penal statute 
like the Income-tax Act, tho Registration Act 

and so on, provided he does not infringe the law' 

s T Dl.t£ ed in i t0 three transactions by 

thl mn S f P morkgage amount and also 

bev ha ga?e f • SeCl ‘ rity - 1 d0 See how 
hav« ? mfnnged Rny law, although they 
have been successful in avoiding the strin 

r 0 P TT ° f too Registration Aot and 
the ° p. Tenancy Act. The matter was 
elaborately considered in the well known 
Duheof Westminster's case « by the E 
of Lords, and it was held that it is open to 
an assessee to keep clear of the net 
Income-tax Act if he can do so hv onto • 
mto documents by which he woukUo arrangf 
the disposition of his property that the in 
come could not be taxed. Such an act may be 
unsocial by avoiding the burd en of taxation 

1- (1938) 1936 A. 0. 1 • iru t t b- „ “-- 

HOE? R6VenUe Commissioners l b2 
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and passing it on to others’ shoulders, but it 
is not illogal. 

Moreover, the provisions of s. 53A, T. P. 
Act, would help the defendants. They have 
got in their favour unregistered documents, 
by which the terms upon which the transfers 
were made can be ascertained, and they are 
in possession by virtue of and on the foot of 
those documents. In my opinion, the Courts 
below have taken the correct view of the 
matter. The appeal fails and must be dismis¬ 
sed. In the circumstances, there will be no 
order for costs of this Court. 

R.K. Appeal dismissed. 
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Das J. 

Jisuk Ram and others — Appellants 

v. 

M. Subba Rao and another — 

Respondents. 

Appeal No. 130 of 1941, Decided on 1st May 
1945, from appellate decree of Addl. Sob-Judge, 
Cuttack, D/- 13th June 1941. 

Orissa Money-lenders’ Act (3 of 1939) — 
Reduction of principal and interest — Claims on 
promissory notes are not affected — To that 
extent Act is ultra vires Provincial Legislature 
—Two inconsistent decrees, one against maker 
and other against non-makers are not contem¬ 
plated — To allow reduced decree contravenes 
S. 79, Negotiable Instruments Act. 

The relevant provisions of the Orissa Money¬ 
lenders' Act, relating to the reduction of principal 
and interest, cannot affect claims based on promis¬ 
sory notes. Such legislation by the Province affect¬ 
ing claims on promissory notes is an encroachment 
on the Federal Legislative List and therefore beyond 
the competence of the Provincial Legislatures. To 
allow a reduced decree after the application of the 
Orissa Money-lenders’ Act against persons other 
than the maker of the promissory note would be 
tantamount to contravening the provisions of S. 79, 
Negotiable Instruments Act. There cannot be two 
inconsistent decrees in the same suit, one against 
the maker of the promissory note and the other 
against persons other than the maker of the promis¬ 
sory note: (’45) 32 A.I.R. 1945 F. C. 2. Rel. on. 

[P 407 C 1, 2] 

U. N. Rath and D. K. Ray — for Appellants. 

N. Mukherji — for Respondents. 

Judgment. — This is a second appeal by 
the defendants, which arises out of a suit 
brought by the plaintiff-respondent on the 
basis of a hand-note dated 3lst July 1930. The 
question raised in the appeal is whether certain 
provisions of the Orissa Money-lenders 1 Act 
apply in the case of loans based on promissory 
notes. The Court of first instance had applied 
certain provisions of the Orissa Money-lenders* 
Act, and had reduced the principal and 
interest. The lower appellate Court has re¬ 
versed that decision of the Court of first 
instance, and has held that the Orissa Money¬ 
lenders* Act does not apply to loans based on 


promissory notes. Hence the present second 
appeal by the defendants. The question raised 
is, in my opinion, concluded by the latest 
decision of the Federal Court in A.I.R. 1945 
F. c. 2 l where their Lordships have reviewed 
the earlier decisions of the Federal Court as 
also of other High Courts on the subject, and 
have observed as follows: 

“It was contended on behalf of the appellant that 
the Bengal Money-lenders* Act interferes not merely 
incidentally but substantially with at least two of 
the matters enumerated in List I of Sch. 7, Con¬ 
stitution Act. By making Ss. 30, 36 and 38 applica¬ 
ble to claims under promissory notes, it was said 

that the Act was an invasion of Entry 28.In 

the view we take of the complaint of encroachment 
of Entry 28, it is not necessary for the decision of 
these appeals to deal with the argument advanced 
with reference to Entry 38. It was contended that 
the rules enacted in Ss. 32, 79 and 80, Negotiable 
Instruments Act, were among the essentials of the 
law relating to promissory notes and that the provi¬ 
sions of Ss. 30, 36 and 38 of the impugned Act 
affect them so substantially that it would be impos¬ 
sible to regard them as merely amounting to an 
incidental encroachment on the law relating to 
promissory notes. This contention is in our judg¬ 
ment well-founded.” 


Their Lordships have further considered the 
distinction, which had been drawn in some 
previous cases, between the aspect of negotiabi¬ 
lity of promissory notes and the aspect of 
contractual relationship between the parties 
arising out of such promissory notes. Dealing 
with that distinction their Lordships have 
observed as follows: 

“He (the Advocate-General of Bengal) further con¬ 
tended that the rights as between the promisor and 
the promisee, including the right to interest, were 
only matters pertaining to the Law of Contracts and 
should not be held to be comprised in Entry 28 of 
List I. We are unable to accede to this argument. 
The entry expressly refers to ‘cheques, bills of 
exchange and promissory notes’ and then adds ‘and 
other like instruments.’ Whatever may be the result 
of construing these added words in the light of the 
cjusdem generis rule, we see no warrant for limiting 
the three specified categories of documents to instru¬ 
ments which are negotiable. Non-negotiable promis¬ 
sory notes are known to the law and are recognised by 
the Negotiable Instruments Act. Some of the provi¬ 
sions of the Negotiable Instruments Act specifically 
refer to ‘negotiable instrument' but other sections 
refer to promissory note, bill of exchange or oheque 
and there is no justification for limiting these latter 
provisions to only such documents as are negotiable. 
Even if it were possible to limit entry 28 to negoti¬ 
able instruments there is no justification for import¬ 
ing the further limitation that this entry relates to 
only so much of the law as bears on the negotiabi¬ 
lity of such instruments and its consequences. 

It is no doubt true that their Lordships were 
considering some of the provisions of the 
Bengal Money-lenders’ Act. The provisions of 
the Orissa Money-lenders’ Act are, however, 
3 imilar to the said provisions of the Bengal 
Money-lenders’ Act, and the principles laid 

1 fUfil 32 A I B. 1945 F. C. 2 : 1944 F. C. B. 
370 (F.O.), Bank of Commerce, Khulna v. Kunja 

Behari. 
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down by their Lordships would apply to 
similar provisions of the Orissa Money-lenders' 
Act. In view of that decision, the relevant 
provisions of the Orissa Money-lenders' Act, 
on which the appellants rely for a reduction 
of principal and interest, cannot affect claims 
based on promissory notes. 

The learned Advocate.Genera), who appears 
for the appellants has tried to distinguish 
the decision of the Federal Court- in the follow¬ 
ing way. It appears that the plaintiff respon¬ 
dent had sued not merely the maker of the 
promissory note, but also the other members 
of the joint family of which the maker was 
stated to be the ‘karta . 1 The learned Advocate- 
General has made a reference to S. 32, Negoti¬ 
able Instruments Act, and has contended that 
it was only the maker of the promissory note 
who was bound to pay the amount thereof at 
maturity according to the apparent tenor of 
the note. He contends that the suit against 
persons other than the maker was not really 
a suit on a promissory note, and the liability 
of the other members of the joint family arose 
out of the principles of Hindu law, and the 
Negotiable Instruments Act has made no 
provision regarding such persons. His con- 
tenhon is that there is no conflict between 

the Orissa Money-lenders' Act and Negotiable 
Instruments Act so far as persons other than 

JSnS® t^m. th ° P romis30r y “otes are con- 
lD f t ! ,6W 0f the so contends 

the learned Advocate-General, the Orissa 
Money-lenders Act should apply to a suit on 

>T te against V *™? 5 oth0r than 
the maker of the promissory note. This argn. 

hut I am D ° m? “ rtain SubtIe ^tractions; 

claim m the f ? t0 aCCept ifc as COrrect - Tb& 
claim ,n the suit was essentially a claim based 

on the promissory note of 3lst July 1930 ns 
Nfitnr m t h °, defondant3 - Apart from s.‘32 
AcC down thr ntS M S - ™ ° f lhB “ id ' 

against persons other than the make” of the 

KZ ry thT te W ° Uld ^ tantamount to^cont 

^abirfir^enL he A ^ n ^ ft that the Ne ^ 

° f the Promissory note have their 
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play, there is no conflict between the Orissa 
Money-lenders' Act and the Negotiable In- 
strumeqts Act so far as persons other than 
the maker of the promissory note are con¬ 
cerned. As I have explained above, to apply 
the Orissa Money-lenders' Act in such a case 
would amount to a contravention of S. 79, 
Negotiable Instruments Act. There cannot be 
two inconsistent decrees in the same suit, one 
against the maker of the promissory note and! 
the other against persons other than tbe| 
maker of the promissory note. Morcver, the 1 
decision of the Federal Court, as I under, 
stand it, is that such legislation by the pro. 
vince affecting claims on promissory notes is 
an encroachment on the Federal Legislative 
list and, therefore, beyond the competence of 
the Provincial Legislature. 

In view of the decision of the Federal 
Court referred to above, it is unnecessary for 
me to refer to other earlier decisions of seve¬ 
ral High Courts in India including this Court. 
Un behalf of the appellants, reliance was 
Placed on the case in a. i. r. 1944 Pat. 303 2 a 
decision which has been noticed by their Lord- 
ships of the Federal Court in their latest pro- 
nouncement in A. 1 . r. 19 45 F. 0 . 2 1 referred 
to above It has also been contended before 
me that if the appellants cannot be given any 
relief under the Orissa Money-lenders' Act 
they may be given some relief under the 
Usurious Loans Act. In the Courts below, no 
attempt was made to show that the appellants 
were entitled to any relief under the Usurious 
Loans Act. I think that it is too late in the 
ay o raise this point in second appeal. 
Moreover, no materials have been placed be- 

me would «ead me to think that 
the appellants are entitled to any relief under 

isthaHh?* “? Act ' The therefore, 
*!X tbe intentions raised on behalf of the 

iHhe ™ r ’ aDd thG appeal is ^missed. 

In the peculiar circumstances of this case 

Federai rt (S Ua J ly , V ‘ 6W of tho fact the 

Mter the^r d T!l° D ha3 1)6611 S‘ven long 

wo^il/h! fi lDg .° f the present a PPeal, there 
would be no costs of this Court. 

—_ Ap peal dismissed. 

2 - t’ 4 I) 31A.I.R. 1944 Pat. 303:23 Pat 61 fHV 
Deo Nandan v. Ram Prasad. 618 
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Civil P. C. (1908), O. 40, R. 1 (1) (a) — On re¬ 
signation of receiver another appointed—Order 
is appealable. 

The wording of O. 40, R. 1 (1) (a) is wid£ enough 
to cover the case of appointment of a Receiver 
in the place of one who had already gone out. 
Hence, an appeal against an order appointing a 
Receiver in place of one who has resigned is main¬ 
tainable: (’26) 13 A.I.R. 1926 Cal. 593, Foil.; (T6) 
3 A. I. R. 1916 Cal. 824 and (’24) 11 A. I. R. 1924 
Mad. 614, Ref. (P 469 C 1] 

B. C. Dc, J. C. Sink and A. K. Mitter — 

for Appellants. 

Mahabir Prasad, S. N. Diitta, R. J. Bahadur, 
D.L. Nandkeolyar, Gopal Prasad, Raja Ram- 
cliander Prasad, S. P. Srivastava, Raghunath 
Jha, N. C. Ghosc, Prem Lall, L. K. Jha, 
Baldco Sahay and Gulab Narain Sinha — 

for Respondents. 

Chatterji J. — This appeal is directed 
against an order dated 16th March 1945 passed 
by the learned Subordinate Judge of Bhagalpur 
in partition Suit No. 13 of 1935 appointing Rai 
Bahadur Kamleshwari Sahay as Receiver of 
the Banaili estate which is the subject-matter 
of the litigation. The shares of the parties are 
as follows: 

Plaintiffs 1 to 5 3 as. 6 p. 

Defendants 1 to 7 8 as. 

Defendants 8 and 8a 1 anna 6 p. 

Defendants 9 and 9b 3 as. 

Preliminary decree was passed in the suit 
on 13th July 1937. As the properties consisted 
mostly of revenue paying estates, the partition 
had to be effected by the Collector under 
S. 54, Civil P.C. These revenue paying estates 
lie in different districts and, therefore, the 
Government appointed one Babu Matukdhari 
Singh, retired Deputy Collector, as Special 
Batwara Officer to effect partition of the 


same. He appears to have actually taken 
charge on 1st September 1939. The estate was 
then ip the hands of two Receivers who were 
appointed in January 1938. There was an 
arrangement between the parties, as embodied 
in the petition which was filed by them in 
Court on 27th November 1939, with the result 
that one Rai Bahadur Gourishankar Sahai 
was appointed Receiver and Rai Bahadur 
Kamaleshwari Sahai was appointed Manager, 
Babu Matukdhari Singh, being apparently 
unable to carry on the partition work as the 
Receiver and the Manager did not co-operate 
with him, resigned his post. He was succeeded 
by Rai Bahadur Singheshwar Prasad Sinha, 
a Deputy Collector, who actually took charge 
on 23rd December 1940. As agreed to by most 
of the parties, the Subordinate Judge appoin¬ 
ted him also as Receiver of the estate in the 
place of Rai Bahadur Gourishankar Sahai 
who tendered resignation. The estate> thus 
continued in the charge of Rai Bahadur 
Singheshwar Prasad Sinha from December 
1940 to December 1943. He was succeeded by 
Rai Bahadur Jaidev Misra, another Deputy 


Collector, who took charge on 23rd December 
1943. He was also the Receiver of the estate. 
On account of ill-helth he resigned his post 
on 10th February 1945. In the meantime there 
was some correspondence with the Govern¬ 
ment as to who should be appointed Batwara 
Officer in his place. On 16 th January 1945, 
the plaintiffs and defendants l to 8a filed a 
petition stating that as Rai Bahadur Jaidev 
Misra was going to resign his office, some 
other person should be appointed Receiver 
and Commissioner 

“for completing the partition of the remaining 
Banaili Raj properties and for carrying on the 
administration of the Raj till such time as necessary.” 

They suggested the names of three persons in 
order of preference and prayed that one of 
them should be appointed Receiver and 
Commissioner. Defendants 9 and 9a asked 
the Subordinate Judge to stay his hands until 
the Government had nominated a successor 


of Rai Bahadur Jaidev Misra. The Subordi¬ 
nate Judge, however, proceeded to consider 
the application filed by the plaintiffs and de- 
fendants l to 8a on 16 th March 1945. He held 
that the Batwara Officer and the Receiver 
should be different persons, and, therefore, he 
appointed Rai Bahadur Kamleshwari Sahai, 
one of the persons mentioned in the petition 
of 16th January 1945, as Receiver. It is against 
this order that the present appeal has been 
filed by defendants 9 and 9a. 

On behalf of the respondents a preliminary 
objection has been taken that the appeal is 
not maintainable. It is conceded that if the 


)rder under appeal falls under O. 40, R. 1 (l), 
si. (a), it is. appealable. It is, however, con- 
ended by the learned Advocate-General 
appearing on behalf of the plaintifis-respon- 
lonts that the order does not come under 
D. 40 , R. l (1), cl. (a). Under that clause the 
Jourt may by order appoint a Receiver of any 
property, whether before or after decree. The 
contention of the learned Advocate-General 
s that an order does not come under this 
clause, unless it has the effect of dispossessing 
a certain person. Reliance is placed on the 
lecision in A.I.R. 1924 Mad. 614=7S I. C. 625 
in which it was held that an order refusing to 
remove a Receiver already appointed does not 
;ome under 0.40, R.l and, is therefore, not 
ippealable. But, on the other hand, it has 
been held by the Calcutta High Court in 53 
Cal. 319 2 that an appeal lies against an order 
remo ving a Receiver. In 20 C. W. N. 7S9 3 the 

1 (’24) 11 A. I. R. 1924 Mad. 614 : 78 I. 0. 625, 

l «* <u.»»' 92 

: S 

C. W. N. 789, Eastern Mortgage and Agency 

Ltd. v. Premananda Saha. 
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Calcutta High Court, however, held that an 
order refusing an application for removing a 
Receiver is not -appealable. Woodroffe J., 
sitting with Coxe J., held : 

"This is not a case of an application for appoint, 
rnent of a Receiver or of a refusal to appoint n 
Receiver. In substance it is ODe for the removal of 
a Receiver who has already been appointed. There¬ 
fore, I think that no appeal lies. 

In his Lordship's words, therefore, if a 
Receiver be appointed, tbe order is appealable. 
Now, looking to the wording of o. 40, R. l (i), 
cl. (a), it seems to me that it is wide enough 
to cover the case of appointment of a Receiver 
in the place of one who had already gone out. 
I am inclined to follow the decision of the 
Calcutta High Court in 53 Cal. 319, 2 and I hold 
that the appeal is competent. 

As regards the merits of the case, the 
important question for consideration is whe- 
ther the learned Subordinate Judge was justi¬ 
fied in separating the functions of tbeBatwara 
Officer and the Receiver. To efl'ect partition 
of revenue paying estates, there must be a 
Batwara Officer discharging the functions of 
collector under s. 54, Civil P. C. This officer 
uiust, therefore, be appointed by Government. 
Babu Mutukdhari Singh, who was the first 
batwara Officer appointed, was in office for 
about one year. But it appears from tbe 
letters addressed by him to the Subordinate 
Judge that he could not carry on the work 
because the receiver did not co-operato with 
him. In December 1940 the Subordinate Jud"e 
appointed Rai Bahadur Singheshwar Prasad 
bmha, who was Batwara Officer, also as 
Receiver He remained in office for three 
years, and on the materials on the record it 
is manifest that his work was very satisfactory. 
H,s ^ccessor Rai Bahadur Jaidev Misra was 

retirffnr'li r i 1 0D HK One y ° aF * but he had ‘o 
e ne for ill-health, as appears from bis appli. 

cat on addressed to the Subordinate Judge. 

that * ‘f at ' n that a PPl‘ ca tion he stated 

mat ha IT* WaS r^° h8aVy for hira - that 
may be because of his ill-health. During the 

S°tmli obout tOTr ye “ ra f ™" Site 

shIUss 

ta3alreadybeea partitioned"'ThepilM^ 
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decree for partition was passed so far back as 
July 1937, and it is the primary duty of the 
Court to see that partition is completed as 
early as possible. From the past history it 
does not appear likely that the result will be 
satisfactory if the functions of the Batwara 
Officer and the Receiver be assigned to two 
different individuals. On the other hand, if 
these two functions be combined in the same 
individual, it is likely to facilitate the work 
of partition. In the circumstances, it seems 
to me that the learned Subordinate Judge 
was not justified in appointing a different 
person as Receiver. 

It appears that the Government, being 
short of officers having revenue experience, 
suggested the name of Rai Bahadur Kshetra 
Mohan Kunar, a retired District and Sessions 
Judge, for the post of Batwara Officer. It also 
appears that this gentleman is agreeable to 
accept the ofler which was made to him on 
behalf of tbe Government. Defendants 9 and 9a 
asked the Subordinate Judge to wait until the 
Government had nominated the successor of 
Rai Bahadur Jaidev Mistra as the Batwara 
Officer. The Subordinate Judge would have 
been better advised to accede to this prayer. 
If the Government appoint Rai Bahadur 
Kshetra Mohan Kunar as Batwara Officer, the 
learned Subordinate Judge should appoint him 
as Receiver. It is said that it will be difficult 
for one individual to manage the work of the 
Batwara Officer as well as of the Receiver. 
But Rai Bahadur SiDgheshwar Prasad Sinha 
who acted in such dual capacity, carried on 
his work very satisfactorily for three years. 
Aow that the partition of a major portion of 
the revenue paying estates has already been 
completed, there is no reason why one in- 
dividual cannot manage the work both of 
Batwara Officer and of Receivor. In fact, 
Rai Bahadur Kshetra Mohan Kunar has ex. 
pressed bis willingness to act in both capa. 
cities. If however, the learned Subordinate 
Judge ultimately finds that the work cannot 

d u° ne , by . Rai Babadur Kshetra 
Mohan Kunar both as Batwara Officer and as 

Receiver, it will be open to him to appoint 

a “ anag °l 0r , an assistant under the Rai 
Bahadur. The learned Subordinate Judge will 

Moha e n r aPP ° in i Rai Bahadur Kshetra 
Mohan Kunar as Receiver as soon as the 

fn eD \ aPPO o 13 him QS Batwara Officer. 

iahai iS? 0 4 ? ahadur Kumaleshwari 

mnqMvT TT m cbar S 0 of the .estate. It 
must bo made clear that he should make over 

23 t0 K i' Bahadur Kshetra Mohan Kunar 
as soon as he is appointed Batwara Officer 

The appeal is accordingly allowed and thn 

order of the learned Sntorfinate Judge t It 

aside subject to the observations made above. 
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The appellants are entitled to their costs: 
hearing fee ten gold mohurs. 

Sinha J. — I agree. 

K.K. Appeal allowed . 
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Sinha and Das JJ. 

Lingaraj Das—Appellant 
v. 

Emperor. 

Criminal Appeal No. 17 of 1944, Decided on 13th 
December 1944, against judgment of Sess. Judge 
Cuttak-Sambalpur, D/- 16th September 1944. 

Penal Code (I860), S. 302—Intention to cause 
death clear—Death resulting from series of acts 
in two stages—At first, intention apparently 
carried out but in fact not—At second, intention 
merely to dispose of dead body but as fact de¬ 
ceased cut to pieces by passing train—Offence 
held committed under S. 302. 

Where there is from the very beginning a clear 
intention to cause death, the offence is oneof murder 
if death results from a series of acts. If the inten¬ 
tion be to kill, the offence is one of murder even if 
the killing takes place by a series of acts in two stages. 
[At the first stage the intention was apparently 
completely carried into effect but in fact not, and 
the intention at the second stage of the transaction 
had been merely to dispose of the dead body, but as 
a fact deceased was cut to pieces by a passing train.] : 
C43) 30 A. I. R. 1943 Mad. 571, Foil.; (’39) 26 
A.I.R. 1939 Pat. 625 and (’33) 20 A.I.R. 1933 Mad. 
798, Considered . [P 475 C 1] 

D. Sahu — for Appellant. 

Advocate-General — for the Crown. 

Das J. — The appellant, Lingaraj Das, 
aged about twenty eight, was tried by the 
learned Sessions Judge of Cuttack on a charge 
under S. 302 read with S. 34, Penal Code, for 
murdering a woman called Ulia Bewa, who 
was a prostitute by profession. He has been 
found guilty of the charge and sentenced to 
transportation for life. There was an alterna- 
tive charge under S. 201, Penal Code, of which 
the appellant has been acquitted by the 
learned Sessions Judge. 

The deceased woman, Ulia Bewa, was origi¬ 
nally a resident of a village in the Dhankanal 
State. She was a prostitute, and used to go to 
Calcutta for earning money. Some days before 
2 Gth August 1940, the woman was seen in 
company of one Bhaskar Dhir who is now 
absconding. She was seen in company of 
Bhaskar Dhir in village Garh Madhupur and 
some neighbouring villages, such as, Bhoban- 
pur, Kakudakhali, etc. On 26th August 1940, 
which was the Janmastami day, the woman 
was seen in company of the present appellant 
and Bhaskar Dhir at different times in village 
Garh Madhupur. She was seen in company 
of the appellant and Bhaskar Dhir at 4 p M. 
then again at 8 or 9 P. M. and then at about 
11 p. M. This was the last time when the 


woman was seen alive. On 27th August 1940, 
at about 5-30 A. M. the dead body of the 
woman was found on the railway line between 
telegraph posts 17 and 18 on the 222nd mile 
between stations Garh Madhupur and Hari- 
daspur. One Mr. Butcher (p. w. ll) was in 
charge of the up goods train. The engine 
driver of the said train noticed the dead body 
and stopped the train. Mr. Butcher alighted 
from the train, and went up to the dead body. 
It was found that the body had been severed 
in two near about the waist. Mr. Butcher 
sent information to the station master of Hari- 
daspur. The station master instructed his assis¬ 
tant to send a telegram to the Government 
Railway Police at Cuttack. The telegram was 
received by the Government Railway Police at 
Cuttack at about 10 A. M. on 27th August 1940. 
A case of unnatural death was started by the 
junior Sub-Inspector, Sri Udaynath Santra 
(P. w. 2l) on the basis of the telegram. The 
junior Sub-Inspector sent the assistant Sub. 
Inspector, Minaketan Dora (p. w. 20 ) to the 
spot for investigation. Minaketan came to the 
spot on 27th August 1940, and held an inquest 
over the dead body. The dead body was then 
sent to Cuttack for post mortem examination. 
Before such examination was held, a photo¬ 
graph of the upper part of the dead body was 
made. The identity of the deceased woman has 
been established by means of that photograph. 

The post mortem examination was held at 
about 2-30 P. M. on 28th August 1940. Sri 
Udaynath Santra (p. W. 21) investigated into 
the case from 3lst August 1940 to 2nd Sep¬ 
tember 1940. On that date he made over 
charge of the case to his Senior Sub-Inspector, 
namely, Sri Kripasindhu Mahapatra (P. W. 
13). On 3rd September 1940 Sri Kripasindhu 
Mahapatra arrested the appellant. The appel¬ 
lant made a statement to Sri Kripasindhu 
Mahapatra. This statement has not been ad¬ 
mitted in evidence inasmuch as it is hit by 
S. 25, Evidence Act. Portions of the statement, 
leading to recovery of certain articles, have 
been admitted in evidence. It appears that at 
about 2-30 P. M. on that date the appellant 
took Sri Kripasindhu Mahapatra to a tank 
known as Bhabadei tank. ' There the appel¬ 
lant pointed out a place on the western side 
of the tank, saying that Bhaskar Dhir had 
thrown the clothes of Ulia Bewa at that place. 
The Sub-Inspector asked a fisherman, Gopal 
Sahu (P. W. 17) to dive under the water. Gopal. 
Sahu brought out a black bordered dhoti, 
about 9 cubits long. At about 3 P. M. on the 
same day, the appellant took the Sub-Inspector 
to the house of one Adikanda Sahu (P^- 2 ' a 
goldsmith of village Gopinathpur. The ap¬ 
pellant stated that two gold ear-rings given 
to him by Bhaskar Dhir had been sold to 
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Adikanda Sahu. The Sub-Inspector questioned 
Adikanda, and the latter brought out two gold 
ear-rings. At about 5-30 P. M. on the same 
day, the appellant took the Sub-Inspector to 
a place on the road near "Rajapola”. This 
was the place which the appellant pointed out 
as the place where an attempt was made to 
throttle the woman. The Sub-Inspector exam- 
ined the place, and found some broken pieces 
of bangles made out of conch shell. The posi- 
tion of the place where these broken pieces of 
bangles were found would appear from the 
sketch map (Ex. 11). The sketch map shows 
the position of the place with reference to 
“ Rajapola ” and the place on the railway 
line where the dead body was found. As the 
alleged place of assault was within the juris- 
diction of Dharmasala Police Station, the 
G. R. P. Sub-Inspector sent the appellant in 
custody along with the recovered articles to 
the Sub-Inspector of Dharmasala Police Sta¬ 
tion. This latter Sub-Inspector completed the 
investigation and submitted charge sheet. 

Thereafter, the case has had a chequered 
career. The appellant had made a confession 
before a Magistrate on 7th September 1940. 
After submission of the charge sheet, an in¬ 
quiry was made by Mr. Tripathy. He dis¬ 
charged both the present appellant and Bhas- 
kar Dhir by bis order, dated 13th January 
1941. On revision the District Magistrate set 
aside the order of discharge, and directed 
commitment of both the accused persons to 
the Court of Session. This order was passed 
on 5th November 1942. Thereafter, both the 
accused persons were found absconding and 
after the arrest of the present appellant, he 
was committed to the Court of Session by 
the present Sub-divisional Magistrate of Jaj. 
pur. The other accused person, Bhaskar Dhir 
is still absconding. The above facte explain 
why a crime which was committed in August 
1940 came to be tried in 1944. 

The defence of the appellant was a denial 
of his guilt. He said that the police had in¬ 
duced him to make a confession before the 
Magistrate. He denied having taken the Sub. 
Inspector to Bhabadei tank and to have poin- 
ted out the place where the clothes of Ulia 
Rewa were thrown. He also denied having 
pointed out to the Sub-Inspector the place 
on tho rasta” near Rajapola where some 
broken pieces of bangles were found. He how. 
ever admitted that he had sold two gold ear. 

thnfff 0 Ad ' kandft Sahu - He stated however 
toat the grid ear-rings belonged to him. The 

125 ? Sossion8 Jud 8 Q has found that the an. 

TrS \n- W n Seen , in com P an y of Bhaskar Dhir 
and Ulia Bewa from about 4 p. m. tiU about 

on 2< > h August 1940. Bhaskar Dhir 
nd tbe appeIlan t were seen going -with the 


woman from Garb Madhupur village towards 
Garb Madhupur railway station. In view of 
the medical evidence in the record, the learn¬ 
ed Sessions Judge has further found that Ulia 
Bewa was not actually throttled. There was 
an attempt to throttle her, and she became 
unconscious. After she had become unconsci¬ 
ous, she was taken to the railway line where 
her body was placed. Then she was run over 
by a passing train. On these findings the learn¬ 
ed Sessions Judge has found the appellant 
guilty under S. 302 read with S. 34, Penal 
Code. I may note that the learned Sessions 
Judge finds that both the present appellant 
and Bhaskar Dhir had the common intention 
of killing the woman in order to rob her of 
her ornaments. 

Mr. Sahu has with great ability and 
thoroughness contended on behalf of the ap. 
l*llant that, (i) the confession is not true in 
view of the medical and other evidence in the 
record; ( 2 ) even if the confession is true, it 
docs not make out a case of murder against 
the appellant; and (3) that the articles re- 
covered by the Sub-Inspector of Police (P.\Y. 13 ) 
have not been proved to be those of the de¬ 
ceased woman and do not therefore connect 
tho appellant with the alleged murder. 

It is, therefore, necessary to see how far 
these contentions are correct. As to the iden- 
tity of the deceased woman, there can be no 
doubt. Several witnesses have seen tho photo, 
graph taken before tho post-mortem exa. 
mination was held, and have said that the 
photograph was that of the deceased woman 
Ulia Bewa. There can therefore be no doubt 
that tho dead body severed into two parts, 
which was found on the railway line on 27 th 
August 1940, was the dead body of Ulia Bewa. 
The time of occurrence is also fixed within 
certain limits. Tho prosecution evidence is that 
the deceased woman was seen alive at about 
11 P. M. on 26th August 1940. Her dead body 

,'12 T. nd tbe early mornin 8 of 97th August 
1940. It is clear therefore that she must have 

been killed after u p. m. in the night between 

2Gth August 1940 and 27th August 1940. 

Therefore the main question for considers. 

tion in the appeal is if the present appellant 

is responsible for the murder of Ulia Bewa. 

I he evidence against the appellant consists 

or la) tbe direot testimony of witnesses who saw 

the appellant with the deceased woman till 

about li p. m. on 26th August 1940, (b) the ap. 

pellants own confession made‘before the 

Magistrate (p. w. 12 ) on 7 th September 1940 

and (c) certain circumstances, such as, the 

recovery of the articles, to be meutioned here- 

atter, affording corroboration to the confession. 

As to the witnesses who saw the appellant in 

company of the woman on 26th August 1940 till 
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about 11 P. M., they are Dayanidhi Das (P. w. 6) 
Pitabas Jena (p.w. 7), Govinda Parida (p.w. 16 ) 
and Banchu Malik (p. w. 16 ). One other man, 
Benu Barik, also gave evidence before the 
Committing Magistrate on the same point. He 
died, however, and his deposition before the 
Committing Magistrate was admitted in evi¬ 
dence under S. 33, Evidence Act, (After con¬ 
sidering the evidence his Lordship proceeded.) 
If the evidence of the aforesaid witnesses is 
accepted—and I see no reasons why their 
evidence should not be accepted as correct— 
then the irresistible conclusion is that the 
appellant and Bhaskar Dhir were seen with 
the woman on 26th August 1940, and they were 
seen going with the woman towards Garh 
Madhupur railway station at about ll P. M. 

There is no direct evidence to show what 
happened thereafter. The confession of the 
appellant made on 7th September 1940 is the 
only piece of evidence which shows what 
happened after ll p. M. on 26th August 1940. 
This confession was recorded by the Magistrate 
P. W. 12. The confession is Ex. 6 in the record. 
The confession recites that Bhaskar Dhir ap- 
proached the appellant to go with him. Bhaskar 
stated that he would take the woman with him 
towards the station on the pretext of taking 
her to Puri. Bhaskar further stated that on 
the way they would kill the woman and take 
her ornaments. The appellant did not at first 
agree. He agreed after Bhaskar had caught 
hold of his hands and feet. The appellant then 
proceeded ahead on the station road, Bhaskar 
Dhir arrived with the woman from behind. 
The three went up to Rajapola, the appellant 
going ahead and followed by the woman, and 
then by Bhaskar Dhir. On the way the ap¬ 
pellant looked behind and saw that Bhaskar 
Dhir was pressing down the woman and gag¬ 
ging her mouth. The woman groaned and 
died. Then Bhaskar took out the two gold 
earrings. Thereafter, Bhaskar and the appel¬ 
lant took the dead body and placed it on the 
railway line. The two gold earrings were sold 
for Rs. 18 out of which Bhaskar took Rs. ll 
and the appellant got Rs. 7. The appellant 
then went away to Baripada to the house of 
his brother-in-law. The above gives in brief 
the statements made in the confession of the 
appellant. The first point for consideration is 
if this confession is voluntary and true. The 
evidence of the Magistrate who recorded the 
confession shows that he gave the appellant 
enough time to think over the matter. The 
appellant was duly cautioned and it was ex¬ 
plained to him that he was under no obliga- 
tion to make a confession, and that, if he 
made one, it could be used against him. The 
appellant clearly stated that he had under, 
stood the position, and was willing to make a 


voluntary statement. Nothing has been sug. 
gested to the Sub-Inspector (p. Vf. 13 ) which 
would indicate that he had tutored the appel- 
lant to make the confession. I have no rea¬ 
son to doubt that the confession was anything 
but voluntary. It is true that there is no 
guarantee of truth in a confession in which 
the maker of the confession entirely exculpates 
him and throws the blame on some other 
person. The confession which is under our 
consideration is not, however, a self-exculpa- 
tory statement. It does implicate the maker 
substantially in the offence, though it gives a 
more prominent part to the other person, 
Bhaskar Dhir. 

The confession was retracted in the Court 
of Session, and it is necessary to see bow far 
it is true and to what extent it is corrobora- 
ted by other evidence in the record. The most 
important point about the truth of the con¬ 
fession arises out of the medical evidence 
given in the case. In the confession the state¬ 
ment is that Bhaskar Dhir pressed down the 
woman, gagged her mouth and throttled her; 
the woman groaned and died. The doctor 
who held the post-mortem examination (P.W. 
10 ) has detailed the injuries found on the dead 
body. As stated above, the body was cut in 
two at the waist. The doctor says that the 
body was severed at the level of the first and 
second number vertebrae. The right side of 
the sacrum was fractured and separated. The 
doctor further found multiple abrasions on 
the front of neck and on the sides of the face 
and elbows. He found a lacerated wound and 
a contusion on the head. On dissection it was 
found that the skull had been fractured at the 
vault in the middle lino. In the opinion of 
the doctor, all the aforesaid injuries were ante 
mortem injuries. The doctor did not find any 
traces of the woman having been throttled to 
death. He did not find any abnormality in 
the larynx or the trachea. Ho did not find 
any congestion in the lungs, nor any points 
of haemorrhage as would be found in a case 
of death by throttling. Therefore the evidence 
of the doctor negatives the possibility of the 
woman having been done to death by throt¬ 
tling. The doctor has further said that all the 
injuries on the body could be caused by a 
train passing over her except the injury on 
the right ear lobe which, according to the 
doctor, was a post-mortem injury. Therefore 
the very pertinent question arises as to whe¬ 
ther the confession can be held to be true in 
view of the medical evidence given in the case. 
It can be taken as established that the woman 
did not die of throttling. At the time when 
the post mortem examination was held the 
only fact known was the fact that a running 
train had passed over the body. The evidence 
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of the doctor does not in any way preclude 
the possibility that some of the injuries on 
the woman, particularly the injuries on the 
head, neck and face, were caused earlier than 
injuries 1 and 2 which were clearly caused by 
a running train. It is true that all the inju- 
ries except the one on the ear lobe were ante 
mortem injuries. That does not, however, 
mean that all the injuries were caused by a 
passing train. There is no improbability as 
far as the medical evidence is concerned that 
some of the injuries were caused earlier than 
the passing of the train over the body of the 
woman. In this connexion the fact that the 
body was found stark naked on the railway 
line should also be considered. The fact that 
the body was found stark naked rules out tho 
possibility of death having been caused acci¬ 
dentally or as a result of suicide. It is not 
reasonable to hold that a woman committing 
suicide would strip herself of all clothes, or 
that a person who is accidentally run over by 
a passing train would be moving over the 
railway line in a stark naked condition. The 
fact that the body was found stark naked 
clearly indicates that somebody must have 
placed the body on the railway line after the 
woman bad been made unconscious by an 
assault. There is therefore nothing improbable 
if the woman had been assaulted at the place 
indicated by the appellant to the Sub-Inspec¬ 
tor, and then her body was removed to the 

™ lw K; 'i n ® whe » sh « bad become unconscT 
ous That there was an earlier assault on her 
is also indicated by the fact that broken pieces 
of bangles were found at the place. The evi. 
dence of Mr. Butcher <l». w. n) and Minake- 
ton Dora (p. w. 20 ) shows that the woman 
had on her wrist some brass ‘churis 1 and 
chuns made of concb shell. The broken 
Pieces of churis 1 found at the place were also 
chuns made of conch shell. It would there- 

earlier S ar ^ thewoman had been assaulted 

and then IhftfVK ** r ° ad near Ra iapoIa 
d then she had been removed to the rail. 

The a lm V n ? her i? dy P Iacetl there. When 
hrottWU? ated ! hat Bhaakar Dbir had 

SstetX'wsat 

meaica evidence is so inconsistent with the 


lant that the medical evidence is so inconsistent 
with the confession that the confession must 
be held to be totally untrue. 

Coming now to the recovery of the articles 
and the circumstances which support the 
confession, it would appear that the confession 
is supported on many material points by the 
other evidence given in the case. Take for 
example, the recovery of the two gold ear-rings 
from Adikanda Sahu. According to the evi¬ 
dence of the Sub-Inspector and the search 
witness (r. w. 15) the appellant took the Sub. 
Inspector to the house of Adikanda Sahu. 
The Sub-Inspector questioned Adikanda and 
Adikanda produced the two gold ear-rings as 
having been sold to him by the appellant. It is 
no doubt true that Adikanda made some mis¬ 
take about the date on which the Sub-Inspector 
came tohisshop. Adikanda’s evidence seems to 
indicate that the Sub-Inspector came to hi 3 
shop on 29th August 1910. This is clearly a mis. 
take. The Sub-Inspector had not taken charge 
of the investigation before 2nd September 1910, 
and the evidence of the Sub-Inspector and the 
search witness (p. w. 15) clearly shows that 
they went to the house of Adikanda on 3rd 
September 1940. The evidence of the Sub. 
Inspector shows that it was the appellant who 
took the Sub-Inspector to the bouse of 
Adikanda. In the confession of the appellant 
there is mention of the two gold ear-rings. It 
is also mentioned therein that the two gold 
ear-rings were sold for Rs. is. Tho evidence of 
Adikanda Sahu and the recovery of the two 
gold ear-rings from him clearly corroborate 
the confession. The Sub-Inspector of police 
stated that the appellant said that Bbaskar 
had given him the two gold ear-rings which 
had been sold to Adikanda for Rs. 18 . It is 
impossible to hold that the Sub-Inspector could 
have known from before that Adikanda would 
have two gold earrings. Therefore, the reco- 
very of the two gold ear-rings from Adikanda 
‘ V ery 8°od circumstance in support of tho 
confession of the appellant. Then there is the 
recovery of the cloth from the tank. Hero 

. aP ^ n ‘ t00k the Sub-Inspector 
to the tank and the dhoti was recovered from 
the tank by Gopal Sahu (p, w. 17 ) in the 
presence of Iswar Kewat (p. w. 9 ). There was 

» « to whether tlio 
woman would wear a dhoti wbioh is generally 

worn by males. It is nowhere stated that tho 

The timr aS K VOar J D8 Umt pftrticilIar dhoti at 

r t ^, by tbe appeiiant ^ bLu 

Dh r had thrown the clothes of Ulia Bewa at 

that P nth 10U a . r place in fcho tank - 11 is possible 
that other olothes might hove been thrown 

whioh were not recovered and that only the 

clhot. was recovered. The woman might have 
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used the dhoti as a chadar. The important point 
about the recovery is not that it is a dhoti but 
that it is a piece of cloth which was found at the 
place where the appellant said that the clothes 
of the deceased woman had been thrown. It 
is not possible that the Sub-Inspector would 
know the place from before. The fact that the 
appellant shows the place where the clothes 
were thrown and the fact that a dhoti is found 
there from under the water are clearly cir¬ 
cumstances which go against the appellant. It 
was pointed out to us that there was no refer¬ 
ence to the dhoti in the confession and, there¬ 
fore, the recovery of the dhoti cannot be taken 
to be in support of the confession. It is, 
however, an independent circumstance which 
connects the appellant with the crime. Then 
there is the third circumstance relating to the 
recovery of the broken pieces of the bangles. 
Hero again, the appellant took the Sub- 
Inspector to a place which he pointed out as 
the place where the earlier assault on the 
woman had taken place. The Sub-Inspector 
examined the place and found the broken 
pieces of bangles. This also is a circumstance 
which connects the appellant with the crime, 
and corroborates the.confession made by him. 


I, therefore, hold that the confession is 
voluntary and true, and it is supported by 
other circumstances connecting the appellant 
with the crime in question. It was contended 
that there had been no test identification of 
the articles recovered and there is nothing to 
indicate that they belonged to the deceased 
woman. There is evidence of one witness, 
Adhikari Fakir Charan Das Goswami (p. w. 19) 
who says that when he saw the woman she 
was wearing gold earrings and churis, similar 
to those which were recovered. I may note 
here that the recovered articles were not 
exhibited in the Court of Session, as they 
appear to have been made over to certain 
persons after the accused persons had been 
discharged by the Committing Magistrate. 
There is no evidence in the record to show 
that any other person besides the deceased 
woman was in a position to identify the 
recovered articles. The question of indentifica- 
tion is, however, immaterial in view of the 
statements made by the appellant which led 
to their recovery. The evidence of the Sub- 
Inspector (P. W. 13) shows that the appellant 
stated’that the place where the dhoti was found 
was the place where the clothes of the deceased' 
woman had been thrown by Bh askar Dhir. 
The appellant himself stated that the two gold 
earrings which had been taken by Bhaskar 
from the deceased woman had been sold to 
Adikanda. Adikanda brought out the go d 
ear-rings. The question of identification is, 
therefore, immaterial in view of the statement 


of the appellant that the two gold earrings 
taken by Bhaskar had been sold to Adikanda. 
The appellant admitted that he had sold two 
gold earrings to Adikanda, but ho said that 
they belonged to him. No evidence has been 
given to prove that the two gold earrings sold 
to Adikanda belonged to the appellant, or 
they belonged to Nilamani Dhir’s mother, as 
was stated by the appellant earlier to 
Adikanda. 


The only other point which requires consi¬ 
deration is the offence which the appellant 
has committed if the confession is accepted 
as voluntary and true. It has been strenuously 
contended that, even if the confession is 
accepted as true, it does not make out an 
offence under S. 302, Penal Code, against the 
appellant. The confession makes it quite 
clear that both the appellant and Bhaskar 
Dhir had the common intention of killing the 
woman and taking her gold earrings. There 
is a clear statement in the confession that 
Bhaskar Dhir told the appellant that the 
woman would be taken towards the station on 
the pretext of taking her to Puri, and that on 
the way, she would be killed and her ornaments 
removed. If both the appellant and Bhaskar 
Dhir had the common intention of killing the 
woman then the series of acts by which they 
assaulted the woman and then placed her body 
on the line would be one transaction. That trans¬ 
action would be judged by the common inten- 
tion which they originally had. If the common 
intention was to kill, and they gave effect to 
their intention by a series of acts, the offence 
will be clearly one of murder. In 18 Pat. 485, 
and 57 Mad. 158, 2 the same question has been 
considered. It has been held in the Madras 
case that if the intention is to kill and the 
killing results, the accused succeed in doing 
that which they intended to do, and if the acts 
follow closely upon one another and are inti¬ 
mately connected with one another, then the 
offence of murder has been committed, ihe 
learned advocate appearing for the appellant 
tried to distinguish the two cases on the ground 
that in none of them did the accusal person 
believe that the person whom they had assault¬ 
ed was dead. In the Patna case it was hold 
that there was no evidence that the accused, 
when he carried the body to the railway line, 
was under the belief that the woman was dead 
and that he was handling a dead body- I 
Madras case also it was not found hat the 
accused persons thought that the 
woman was dead when they put her dead bod> 
across the rads. In t he present case, ho^ er, 

1 C39) 26 A.I.R. 1939 Pat. 625 : 18 Pat. 485 : 180 

I C 256 Emperor v. Nehal Mahto. . 

2 (*33) 20 A. I B. 1933 Mad. 798 : 57 Mad. 158 . 

145 l. C. 953, In re Kaliappa Goundan. 


the appellant has clearly stated in his confes¬ 
sion that the woman was thought to be dead 
when she was removed to the railway line. 
The question, therefore, is whether this dis¬ 
tinction makes any difference in the legal 
position. It has been pointed out in A. I. R. 
1943 Mad. 571, 3 that the most important point 
is whether there was any intention to cause 
death. There is a reference to certain earlier 
cases where, in the absence of an intention to 
cause death, it was held that the offence com- 
.mifcted was one under s. 307, Penal Code, or 
,S. 326, Penal Code. Where, however, there is 
•from the very beginning a clear intention to 
cause death, the offence is one of murder if 
death results from a series of acts. The follow, 
ing observations made in the case reported in 

A.r.R, 1943 Mad. 571, 3 make the position clear: 

Ini 57 Mad. 158. 2 however, and, in the present case, 
jt is clear that thero was at the beginning an inten¬ 
tion to cause death. This intention was apparently 
completelycarriedintoeffectbutinfact was not. Even 
it tbe intention at the second stage of the transaction 

had been merely to dispose of a dead body, as is 
pointed out m 57 Mad. 158, 2 the two phases of the 
^ame transaction are so closely connected in time 
and purpose that they must be considered as parts 
of the same transaction. The result of the actions of 
be accused taken as a whole clearly is to carry out 
the intention to k.i! with which they began to act/* 

df the intention be to kill, the offence is one 
.of murder even if the killing takes place by a 
^eries of acts in two stages. In the particular 
.case under our consideration, the intention is 
clear from the confession itself. The fact that 
the appellant accompanied Bhaskar Dhir 
knowing that the woman was to bo killed on 
the way for her ornaments, the fact that he 

l' 1 0d ( y , 0f the womaD t0 the railway 
/ fa * 4 tbatbe sold the two gold earrings 
Adikanda Sahu and shared the booty—all 

; he appellant had the same 
intention as Bhaskar Dhir, namely, to kill the 

m “ an ffl ^ Qd ,, r0 . b ber of b er ornaments. The 

woman tha . 4 tbe , earlier a 33 ® 11 ! 4 on the 

she wal kilS°K reSUU iD her deatb « but that 
no diffp^nlf b r y a ? aSS1Dg train would “ake 

VI6W of the in. 

tention to kill the woman, the appellant would 

Tha f arly f o Uty ° f the offence of Sr 

lir r a l S ^ i0riS Judge ba3 im P°^J the 
S.r ? m V10w of tho lon e delay which 

bas ta ken plac - n th0 g aXJgf 

Sinha J. — I agree. 

R%K. 

Appeal dismissed. 
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Fazl Ali C. J. and Shearer J. 
Bam Bujhawan Singh and others — 

j i « 


v. 


Appellants 


IntQ ThavamanL 1948 M “ d ‘ 671 : 208 *• C - 487. 


Ram Ranvijoy Prasad Singh — 

Respondent. 

Appeal No. 494 of 1941, Decided on 26th April 
1945, from appellate decree of Snb-Judge, Arrah 
!)/-26th June 1941. 

Land tenures — Diara tenure — Tenant not 
acquiring occupancy rights—Contract not per¬ 
formed — He loses his rights though failure to 
perform is due to land going under water. 

When a tenant of diara land who has not yet 
acquired a right of occupancy in it ceases to perform 
his part of the contract under which he wns let into 
possession, he thereby forfeits any right to the land. 
It 13 wholly immaterial that the reason why he failed 
to perform his part of the contract was that tbe land 
went under water and he was. therefore, unable to 
cultivate it and pay the rent. Case law considered. 

O r- ( p 477 C 1 < 2] 

o. iv. Cose and Harinandan Singh — 

for Appellants. 

ZJ. jV. Milter, A. K. Milter, Kanhaiyaji and 
Murlaza Fazl Ali — for Respondent. 

Shearer J— This appeal arises out of 
a suit in which the Maharaja Bahadur of 
Dumraon and two other persons were the 
plaintiffs. The latter asserted that they had 
taken settlement of the land in suit from the 
Maharaja Bahadur in 1936, and that after they 
hod taken possession of it they were forcibly 
evicted by the defendants. The defendants 
then claimed the land as part of a considerably 
larger area, which had been settled with thorn 
m 1903, by the manager of the Dumraon Raj 
which was then under the Court of Wards. It 
has been found, and it is not disputed, that 
the land was, ,n fact, part of certain land 
which was settled with the defendants in 190s, 
an d that for three or four years after 1908 
they paid rent to the manager of the Court of 
Wards and were granted receipts. It appears 
that m or about 1911 one Lalmohan Thakur 
instituted a suit against tho defendants in 

lan!? h J? ifT 8 ^ f0r a declai ' ati °a that tho 
land, which had been settled with them by the 

manager of the Court of Wards on the sup. 

position that it was situated in Sheopuidi&r. 

was really situated in Dubha Taufic, and was 

F"‘ °‘‘ GWasta bolding which bolonged t„ 
him. This suit was decreed, but an appeal was 

f P uT sho n aS T St the , decreo and ^ success, 
ful. bhortly afterwards, tho Maharaja Bahadur 

of Dumraon instituted anothor suit in which 

l h ft e J ft “ P ead / d the present Pendants and a 

W,f nUm ^ r c 0f 0th6r raiyats and also the 

fhh « a 7 u St ^ te for India in ^ncil. In 
* m 8 asked for a declaration that 

the^CWSw®? made by the mana g 0r of 
the Court of Wards were not binding on him. 
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This suit was decreed in 1924, and prior to 
that, in or about 1918, the land in suit and a 
large area of other land round about it had 
diluviated. It began to re-appear on the other 
side of the Ganges in or about 1931. It is said 
that immediately afterwards a proceeding 
under S. 145, Criminal P. C., was instituted, 
and that the whole of this land was attached 
and, for a period of five years, was settled 
annually. The defendants denied this and 
asserted that they had been in possession of the 
land in suit since 1931 and had not, in fact, 
taken forcible possession of it in 193G. The 
learned Subordinate Judge has come to the 
conclusion that this was not.so, and for the 
purposes of the present appeal the point is, in 
any case, of no importance whatever. 


verted into money or something else of value. 
On general principle, therefore, there is no 
reason why a raiyat, having a right of occup¬ 
ancy in land, should lose that right merely 
because the laud diluviates. 

In 4 cal. 894, 2 it was, however, held that 
in such a case, in order to preserve his occup. 
ancy right, it was incumbent on the occupancy 
raiyat to continue to pay rent, although pos¬ 
sibly a purely nominal or quit rent, for his 
land while it remained under water and was 
incapable of being worked to profit. As I 
understand the decision of the learned Judges, 
the occupancy raiyat in such a case was, in 
their view, bound to apply to the Court for a 
reduction in his rent; and if the Court did not 
suspend payment of the rent altogether, but 


It is obvious that if the land in dispute was 
part of the subject-matter of the suit which 
was instituted by the Maharaja Bahadur of 
Dumraon in 1916, the decision in that suit 
operates as res judicata. The learned Munsif, 
who, however, dealt with the point in a very 
summary manner, decided it in favour of the 
defendants. The learned Subordinate Judge 
went into the matter more fully and carefully 
and came to an opposite conclusion. After 
having read and considered the judgment, I 
am satisfied that the reasoning of the learned 
Subordinate Judge is sound, and that the con- 
elusion at which he arrived was correct. In 
this situation the other point which was taken 
by the learned advocate for the appellants, 
and which is one of some difficulty, does not, 
strictly speaking, arise. What was contended 
was that from 1908 to 1918, when the land in 
suit diluviated, the defendants were tenants 
of the land, and that their tenancy did not 
and could not, in law, come to an end when, 
by the change in the course of the river, they 
were for a number of years prevented from 


making any use of the land. Reliance was 
mainly placed on the decision of the Allaha¬ 
bad High Court in 18 ALL. 290. 1 That decision 
was, however, based on the Rent Acts appli¬ 
cable in the United Provinces and is at vari¬ 
ance with the earlier decision of the Calcutta 
High Court in 4 Cal 894.-' It is well-settled 
tha°t when, in consequence of its being sub- 
merged or otherwise, land ceases temporarily 
to be capable of use and enjoyment, the 
owner of the land does not lose his rights m 
it; see (1880) 5 Ex. D. 2G4 3 at page 274, a deci¬ 
sion which has been followed by the Courts in 
India. An occupancy raiyat has a right of 
property in his holding, that is, a right which 
is and always has been capable of being con- 

1 (-96) 18 All. 290, Mazbar Rai v. Itamgat SiDgb. 

2 (’79) 4 Cal. 894, Hemnath Dutt v. Asbgur Sinaar. 
3. (1880) 5 Ex. D. 264 : 49 L. J. Ex. 220 : 42 L.T. 

•1G3 : 28 W. R. 452, Leigh v. Jack. 


merely reduced the rent payable, was bound 
to pay the reduced rent to the landlord. The 
decision appears to have been based on S. 6, 
Bengal Rent Act, 1859, and I respectfully think 
that it was correct. Section 21 (l), Bihar 
Tenancy Act, as it now stands, is not so clear, 
and possibly the decision may have to be re- 
considered, but I am inclined myself to think 
that it may still be good law. A raiyat who 
does not have a right of occupancy in his 
holding stands, however, in this matter, in a 
very different position. Since 1885 such a 
raiyat has, to a large extent, been protected 
against rack-renting and against arbitrary 
ejectment by his landlord. Ho cannot now 
be ejected except on certain specified grounds; 
and if his landlord seeks to enhance bis rent 
to an extent which he regards as unreasona¬ 
ble, he is entitled to ask the Court to fix a 
fair rent and to continue in possession of his 
land on payment of the rent so fixed for a 
further period of five years. These provi¬ 
sions, no doubt, facilitate the acquisition by 
him of a right of occupancy, but they do not 
by themselves confer on him any right of 
property in his land. Such right as ho has 
in it is not transferable or convertible into 
money or anything else of value, as is the 
right of the occupancy raiyat. If he fails to 
pay an arrear of rent, he is liable to be 
ejected without compensation, except for any 
improvements he may have lflado on the land, 
whereas the holding of the occupancy raiyat 
must, in a similar case, bo put up for sale 
and the excess of the sale-proceeds over the * 
amount due as rent must be paid over to 
him. On general principle, therefore, it seems 
to me impossible to contend that when the 
land of a non-occupancy raiyat diluviates 
and when he ceases to pay any rent for it, 
he nevertheless retains some right in it wliicb 
entitles him to resume possession of it when 
the river recedes and it reforms. Apart from 
this, the land with which we are now con- 
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cerned is diara land, and regard must be had 
to the provisions contained in s. ISO (l), Bihar 
Tenancy Act. That section provides that a 
raiyat shall not acquire a right of occupancy 
in diara land until he has held the land in 
question for twelve continuous year's. It also 
provides that until he acquires a right of oc- 
cupancy in the land he shall he liable to pay 
such rent for his holding as may be agreed 
on between him and his landlord. It is im. 
portant to notice that in the various Rent 
Acts prior to 1835 there was no special provi¬ 
sion relating to diara land. The result of 
inserting s. iso in the Bengal Tenancy Act 
was, in my opinion, to leave the raiyat in 
possession of diara land for a period of less 
than twelve years in substantially the same 
position as the raiyat without a right of oc¬ 
cupancy in his land was placed in by Act 10 
' of 1859. It is true that sub-s. (2) of s. 160 im- 
pliedly makes certain provisions in chap, c 
applicable to such raiyats, but these, it ap. 
pears to me, do no more than safeguard the 
raiyat against ejectment so long as he pavs 

the rent which his landlord has agreed to 
accept. 

In 18 C. w. N. 598 4 the Calcutta High Court 
went so far as to hold that a tenant of diara 
land was not entitled to claim a reduction of 

ft P ? rti0D 0f his Iand deviated. 
Under Act 10 of 1859 a raiyat without a ri^ht 

of occupancy in his land was liable to be 
summarily evicted by his landlord. A land, 
lord may not now be entitled to evict a 

It D mav b fl ‘ ara Ian i m ?° SUmmary a maaner - 

• ,n f Umben . t oa him sue the 
6 ,n . ejectment but the tenant cannot 

entitled*^ * UnIess he can 9bow tb *t he is 
entitled to retain possession of the land under 

a contract entered into between the landlord 

Md rtich contract he bae perW 

u y 0lb ” w “ y “ which be can 
* sa “ is showing that he has 
land lor IT™ ™ ““turnons possession of the 
and he. ,i P ' t 0d ° f more lh “" Mve years 

nancy In '“’“T ? 4 » ri *‘ 

to Mint 11 ' ° S 1 had recently 

to point out in 1944 p. w . N> 183 5 . 9 

ES&trS 

a T ired 8 r * h * 
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t part of the contract was that the land went 
under water and he was, therefore, unable to! 
cultivate it and pay the rent. No decisions! 
of this Court were cited at the bar and the 
only ones I have been able to discover for 
myself, which are of any assistance, are 2 pat. 
r.. J. 48° and 18 P. L. T. ill. 7 In the for-' 
mer case a raiyat had paid rent for diara 
land for more than twelve years continuously 
but during part of that period some of the land 
had been temporarily submerged. It was con¬ 
tended that in respect of so much of the Iand 
he had not acquired a right of occupancy. 
The point was decided in favour of the raiyat 
on the ground that he had paid rent for tho land 
and must, therefore, be deemed to have been 
in possession of it, although he bad been 
unable to make any profitable use of it 
Indirectly, therefore, I think the decision 
supports the view that when diara land is sub¬ 
merged and the raiyat ceased to pay rent, he 
thereby loses any right he may previously have 
had in it. In the latter case a raiyat who had a 
right of occupancy in certain land sued to re 
cover possession of it. The land had been sub- 
merged and while it was under water no rent 
had been paid for it and on its reformation the 
landlord had taken possession of it and settled 
it with other persons. The claim of the raiyat 
was resisted on the somewhat curious ground 
that there was a local usage by which an oc- 
cupancy raiyat who ceased to pay rent for 
his land when it diluviated, forfeited his right 
of occupancy in it. For some reason or other 
the deoision in 4 cal. 894 s was not cited or 
constdered. There are observations in the 
judgment of Madan J., which suggest that while 
he was prepared to hold that a raiyat who 
had not yet acquired a right of occupancy in 
diara land might by continuing to pay rent 
when his land or part of his land was sub- 
merged, acquire such a right, he was certainly 
not prepared to hold that such a raiyat who 
stopped payment of rent did not forfeit any 
right he may have had in the land before it 
was submerged In my judgment, this ap¬ 
peal should be dismissed with costs. ^ 
Fazl AH C. J. — I agree. 

-JHL_ Appeal dismissed. 

6 • <78)3 A I.R. 1916 Pat. 256 : 2 Pafimr". 
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Cotton Cloth and Yarn Control Order (1943), 
Cl. 23 — Prosecution under Cl. 8, Bihar Cotton 
Cloth and Yarn Dealers (Licensing and Con¬ 
trol) Order, 1944—No previous sanction of Pro¬ 
vincial Government — Prosecution is illegal — 
Conviction under Cl. 3 oi Provincial Order is 
not however covered by Cl. 23 of the Central 
Order : Criminal Misc. No. 322 of 1944, Criminal 
Revn. Nos. 96 and 98 of 1945 and Criminal Revn. 
No. 1222 of 1944, OVERRULED. 

Clause 8, Bihar Cotton Cloth and Yarn Dealers 
(Licensing and Control) Order, 1944, does not create 
an offence. That Order has to be read along with, 
and as supplemental to the Cotton Cloth and Yarn 
(Control) Order, 1943, passed by the Central Govern¬ 
ment. The two Orders, the Central and the Provin¬ 
cial Orders, have, if possible, got to be so read as to 
make them consistent. Hence, the provision for 
obtaining the previous sanction of the Provincial 
Government is applicable to prosecutions under the 
Provincial Order also. A prosecution without such 
sanction is illegal : ('45) 32 A. I. R. 1945 Pat. 375. 
foil.; Criminal Misc. No. 322 of 1944, Criminal 
Revn. Nos. 96 and 98 of 1945 and Criminal Revn. 
No. 1222 of 1944, OVERRULED. [P 478 C 2; 

P 479 C 1; P 480 C 1, 2] 

The conviction under Cl. 3 of the Provincial Order 
for the violation of the condition laid down in 
para. 3 of Part I for not granting cash memos to 
the customers is not covered by the Central Order 
clause 23. [P 481 C 2; P 482 C 1] 

Ragho Saran Lall — for Petitioner. 

Standing Counsel — for the Crown. 


Sinha J. — This is an application in revi¬ 
sion against the concurrent orders of the 
Courts below convicting the petitioner under 
R. 81 ( 4 ), Defence of India Rules, read with 
Cls. 3 and 8, Bihar Cotton Cloth and Yarn 
Dealers (Licensing and Control) Order, 1944, 
(which hereinafter will be referred to as "the 
Provincial Order”), and sentencing him to 
rigorous imprisonment for six months and a 
fine of Rs. 500, and in default of payment of 
the fine, to further rigorous imprisonment for 
three months. The facts of this case lie within 
a very narrow compass, and may be stated 
as follows : On 20th May 1944, Babu Jamuna 


Prasad Sinha, a Cloth Inspector, came 
to know from one Ganesh Ram Barai 
that the petitioner, Manohar Lall, who is a 
dealer in cotton cloth at Daltonganj, had 
charged him Rs. 5-8-0 as the price of a 
c a ri though the maximum retail price prin¬ 
ted on it was Rs. 5-0-6 only. The Inspec¬ 
tor in order to make sure of the position, 
deputed another person, named Ganesh Pra¬ 
sad to make a test purchase, and gave him 
rs 6 for the purpose, after satisfying him¬ 
self that he had no other money on him. 
Ganesh Prasad went to the petitioners shop 
and came back with a sari and eight annas 
and reported that the shop-keeper insisted 
upon Rs. 5-8-0 as the price for the same. 
The Inspector after taking down their state- 
ments. went to the petitioner s shop. The peti¬ 
tioner denied having sold a sari for Rs. 5-8-0, 


and asserted that he had charged only Rs. 5-0-6 
but at the same time, according to the Ins¬ 
pector’s report, he was prepared to return 
seven annas and six pies. On being questioned 
as to why he had not given any of the two 
purchasers a cash memo, as required, the 
shop-keeper represented to him that the cus¬ 
tomers went away in a hurry without waiting 
for the issue of cash memos. The Inspector 
thereupon called upon the petitioner to pro¬ 
duce his counterfoil book. The book was pro¬ 
duced by the petitioner, but it did not contain 
any entries corresponding to the sales in 
question. The Inspector then initialled the 
counterfoil book, and eventually filed a com. 
plaint for the petitioner’s prosecution for 
having charged a price higher than the maxi, 
mum price fixed by Government and for 
omitting to issue cash memos as required by 
the terms of his licence. His report (Ex. 5) 
was the basis for the prosecution, and cogni. 
zance was taken by the Sub-Divisional Magis- 
trate who tried the petitioner, and convicted 
and sentenced him as indicated above. On 
appeal, the learned Judicial Commissioner of 
Chota Nagpur affirmed the orders passed by 
the trial Court, and dismissed the appeal. 
Hence this application in revision. 

On behalf of the petitioner, apart from 
criticising the findings of fact arrived at by 
the Courts below, the only question of law 
that has been raised before us, is that, as the 
prosecution was launched without the sanction 
of the Provincial Government previously 
obtained, the orders of the Courts below are 


wholly invalid. In this connection reliance 
was placed upon the ruling of the Division 
Bench of this Court, of which my brother 
Meredith was a member, in 1945 pav.N. 143. 1 
[n that case it was laid down that Cl. 8 of the 
Provincial Order, did not create an offence, 
ind that the Provincial Order had to be read 
ilong with, and as supplemental to, the 
Central Order, that is to say, the Cotton' 
Sloth and Yarn (Control) Order, 1943, passed 
ay the Central Government. If that case has 
aeen correctly decided, then there is no escape 
:rom the conclusion that the petitioner s con¬ 
viction and sentence under cl. 8, must be set 
iside as illegal, in view of the admitted posi- 
;ion that no sanction of the Provincial 
Sovernment to the prosecution of the peti- 
;ioner for the offence under Cl. 8, with which 
ie has been charged had been previously ob- 
ained. On the other hand, it has been con- 
ended on behalf of the Crown that their 
jordships did not take the correct view ot 
he legal position in deciding that case and 
icquitting the accused person for want ot tne 

i 32 A I. B. 1945 Pat. 375 : 24 Pat. 257 : 

1945 P.W.N. 143, Kapildeo Pandey v. Emperor. 
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sanction of the Provincial Government. We 
are bound by that decision unless we take 
the view that that is not a correct decision, 
and in that event the case will have to be 
referred for the decision of a Full Bench. 
Hence, in this case the principal question that 
falls to be decided-by us is whether the pre¬ 
vious decision of this Court, referred to above, 
making the sanction of the Provincial Govern¬ 
ment a condition precedent to the institution 
of a prosecution under the Provincial Order 
also, has correctly laid down the law. 

By s. 2 ( 1 ), Defence of India Act (35 of 
1939), the Central Government has been 
authorised to make such rules as appear to 
it to be necessary for, amongst other things, 
"maintaining supplies and services essential 
to the life of the community." By sub-s. ( 2 ) 
of section 2, the rules to be made by the 
Central Government may provide for, and 
empower any authority to make Orders 
providing for, certain matters enumerated 
in detail in that section, including the 
control of agriculture, trade or industry 
for the purpose of regulating or increas¬ 
ing the supply of, and the obtaining of 
information with regard to, articles or things 
of any description whatsoever which can be 
used in connexion with the conduct of war or 
for maintaining supplies and services essen¬ 
tial to the life of the community, etc., etc. In 
pursuance of the rule-making power aforsaid 

th “f e . n !S Government has framed rules 
entitled The Defence of India Rules” in 
eluding Rule 81 (2) which provides that the 
Central Government or the Provincial Govern. 

mont. for fib A nnrnncon _.• a « 
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Commissioners as may be appointed by the Central 
Government.** 

The powers and duties of the Textile Com¬ 
missioner have also been laid down in detail 
in that Order. By an amendment of the Order 
in August 1943, cl. 23 was added which runs 
as follows: 

“No prosecution for the contravention of any of 
the provisions of this Order shall be instituted with¬ 
out the previous sanction of the Provincial Govern- 
incut. 

It will thus be noticed that this provision as 
regards previous sanction of the Provincial 
Government was introduced subsequently, 
apparently as a safeguard in favour of the 
subject. In exercise of the powers conferred 
by R. 81 (2), Defence of India Rules, the 
Governor of Bihar promulgated the Provincial 
Order on 11 th January 1944. By this Order, 
provision was made particularly for the Iicen' 
sing of defers in cloth. By cl. 3 it is pro- 
vided that no person shall carry on business 
as a dealer except under and in accordance 
with the terms and conditions of a licence in 

J° rm , »■ Y h ' 1 ^ 0,,t in th * schedule 

attached to the Order itself. By cl. s it is 

provided that no licensee shall sell or offer to 

sell any cloth or yarn at a price in excess of 

the maximum price fixed for it. The other 

prov^ions of the Order are mainly concerned 

with laying down the rules for issuin- or 

cancelling licence. One of the conditions laid 

down for observance by dealers in cloth is 

contained in para. 3 of Part l which requires all 

licensees (except holders of hawker’s licence) 

to issue to every customer a correct receipt- 

cash or credit memo, or invoice, as the case 


mont, for the purposes aforesaid, may by T v £2?-TSi " 115 the «. 

order provide for regulating or prohibiting the ' ^?, f0 ? h .? erfca,n pftrticu,ar s. The 

production, distribution, disposal or consumn iw* • dealer as contained in the 

tioD, etc., of articles nr ~e __ Provincial Order is similar to that contained 


. ' . Z — • wi wuaurnp. 

tion, etc. of articles or things of any descrip, 
t.on whatsoever. The Central Government 
under tho authority vested in it by R. 8 i ( 2 )’ 

OHer H ° f lDdl * Hu,es ' Promulgated the 
M the Cotton Cloth and Yarn 
(Contro) Order. 1943 ,” which was amended 

“Te' £ 3 * meDded in November 1943 , 
riml - th 0rder 610 P° we red the Textile 

Ummissioner, amongst other things, to specify 

* 

Clause 12 (Dreads as follows: 

sell anv m oWh°i arCr 01 dealer shaU sel1 or offer to 

spS £ 

, Dealer has been defined as 

• iff* 9 ? otMUin « itth 

Commissioner meanq • 


in the Central Order except that the former 
includes a hawker also, with the result that 
the Provincial Order makes reference to three 
kinds of dealers, namely, “(a) wholesale dealer 
(h) retail dealer, and (c) hawker,” each one of 
them being separately defined. 

It will be noticed that the Provincial Order 
does not contain any provision, or set up any 
machinery, for the fixation of maximum 
prices. Hence the reference to maximum price 
m cl. 8 of the Provincial Order must have 
reference to the Central Order containing these 
provisions as already indicated. The Pro 
vmoial Order does not make any reference to 
the sanotion of the Government to proseou. 

under the t ? rder necessary : it is 
wholly silent on that question. 

It has been contended on behalf of the 
Crown by the learned Standing Counsel that 
the Provincial Order is a self-contained one, 
and, as it does not require any sanotion of 
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the Provincial Government or any other au¬ 
thority for launching prosecutions in respect 
of the infringement of this Order, it should 
be held that the prosecution in the present 
case did not require any such sanction as is 
contended for on behalf of the petitioner. But 
can it be said that the Provincial Order is a 
self-contained one ? On the face of it, it is 
not, as already indicated. It does not make 
any provision for the machinery which should 
prescribe the maximum price of a particular 
kind of cloth. It is manifest, therefore, that 
the Provincial Order has got to be read as 
supplemental to the Central Order which sets 
up the machinery for fixing the maximum 
prices. The Provincial Order concerns itself 
chiefly with setting up the machinery for 
licensing dealers in cloth. It is true that the 
Provincial Order lays down detailed rules for 
controlling and licensing dealers, including 
wholesale dealers, retail dealers and hawkers. 
It may be said that the Provincial Order 
advisedly omitted any reference to sanction 
of the Provincial Government or any other 
authority for launching prosecutions in res¬ 
pect of the violations of the Order. Now, the 
question is, if the Provincial Order has to be 
read as supplemental to the Central Order, 
is there any provision in the Provincial Order 
nullifying the effect of Cl. 23 of the Central 
Order making it necessary that previous sanc¬ 
tion of the Provincial Government must be 
obtained before launching a prosecution for 
the contravention of any of the provisions of 


Provincial Order nullifying the effect of any 
of the provisions contained in the Central 
Order. If the Provincial Order intended to 
do so, to that extent the Order of the Provin¬ 
cial Government must be held to be invalid. 
Hence, viewed in either way, the conclusion 
is irresistible that the provision for obtaining 
the previous sanction of the Provincial Gov. 
ernment is applicable to prosecutions under 
the Provincial Order also. 

On behalf of the Crown, the learned Stand, 
ing Counsel made reference to three decisions 
of this Court, each by a Single Judge in sup. 
port of his contention that no sanction was 
necessary for the petitioner’s prosecution. The 
first is a judgment of my brother Meredith 
in Criminal Misc. No. 322 of 1944, 2 delivered 
on 24th October 1944. Though there is the 
observation of my learned brother that no 
sanction of the Provincial Government is re- 
quired for a prosecution under the Provincial 
Order of 1944, there is no discussion of 
the point, as there was no appearance for 
the petitioner in that case. Similarly, in the 
judgment delivered by me on 14th November 
1944 in criminal Revn. No. 1222 of 1944, s 
the matter was not discussed, inasmuch as the 
learned counsel appearing on behalf of the 
petitioners coneeded in that case that such a 
sanction was not a condition precedent. Henco 
neither of those two decisions can be said to 
have discussed and decided the point in con- 
troversy in the present case, though there are 
observations in favour of the view we are now 


the Order? Manifestly, there is no such 
provision. 

The case may be looked at-from another 
point of view. Under the provisions of s. 2, 
Defence of India Act, read with R. 81 ( 2 ) 
made by the Central Government under the 
Act, both the Central and the Provincial 
Governments have been empowered to make 
Orders, the Provincial Government being 
merely a delegate of the Central Government. 
As such delegate, the Provincial Government 
has promulgated the Order of 1944. The Cen- 
tral Government having already made pro¬ 
visions in the Central Order for the control 
of dealers in cloth and yarn, may it not be 
said that the delegate was authorised to make 
Orders consistent with the provisions already 
made by the Central Government itself ? In 
my opinion, the two Orders, that is to say, 
the Central and the Provincial Orders, have, 
if possible, got to be so read as to make them 
consistent. The Provincial Government could 
not have made provisions running counter to 
the main provisions of the Order promulgated 
bv the Central Government. Hence, it may 
be inferred that the Provincial Government 
did not intend to make any provisions in the 


asked by the learned Standing Counsel to 
take. The judgment of my brother Shearer in 
Cri. Revns. Nos. 96 and 98 of 1946, 4 delivered 
on 19th March 1945, has been reli§d upoji in 
the sense that, though the learned Judge al- 
lowed the application of the convicted persons 
and set aside their convictions and sentences 
following the Division Bench ruling of this 
Court ib 1945 p. W. N. 143 1 referred to above, 
being bound by that decision, he expressed a 
doubt as regards the correctness of that 
decision. In bis judgment his Lordship 
considered the effect of S. 102 (2), Government 
of India Act, as to whether there was a 
repugnancy between the Provincial Order and 
the Central Order. He was inclined to the 
view that there was no repugnancy. 13ut 
S. 102 (2), Government of India Act, in terms 
can have no application to the present case, 
inasmuch as there is no question of any pro- 
vision of a Provincial law being repugnant to 

2. Criminal Misc. No. 322 of 1944, Rekhchana v. 

3 E Snal Revn. No. 1222 of 1944, Jahuri Mull v, 

4 E Cr Revns. Nos. 96 and 98 of 1945, Bishwanath 
Ram Y. Emperor. 
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any provision of a Central law, as conceded 
by the learned Standing Counsel. Both the 
Provincial and the Central Orders are parts of 
the same statute, namely, the Government of 
India Act. If, however, S. 102 ( 2 ) were appli¬ 
cable, the effect would be to make the Pro¬ 
vincial Order void to the extent of the 
repugnancy, if any. In dealing with the judg¬ 
ment of the Division Bench, iucri. Revn. Nos. 
96 and 9S of 19J5* my brother Shearer made 
the following observations : 

"Agarwnla J. in taking the view of the matter 
which he did relied on the presumption that the 
Legislature must be deemed to be consistent. This 
presumption, however, arises only when the two 
enactments have been passed by the same Legis¬ 
lature and only when the words of the subsequent 
enactment can, without doing extreme violence to 
their ordinary grammatical meaning, be taken to be 
consistent with the words in the earlier enactment. 
If they were not capable of being so construed, tho 
subsequent enactment impliedly repeals the prior 
enactment. In the present case, however, we are 
dealing with enactments one of which is made by 
one Legislature and the other by another Legislator 
and the presumption that an author must be deemed 
to be consistent with himself does not ariso.” 

With all due deference to the views expressed 
by his Lordship, I have ventured to point out ‘ 
that it is not correct to say that the Central 
Order and the Provincial Order are enact- 
monts by two different Legislatures: certainly 
they have been made by two different autho- 
nties, but are parts of the same statute. Hence 
the presumption has got to be made that 
parts of the same statute are consistent with 
one another. Reference has also been made 
to cl. 2 of the Central Order to the effect that 
the provisions of that Order shall be in addi. 
ion to, and not in derogation of, any other 
law for the time being i n force. This clause. 

>n my opinion does not refer to parts of the 
same statute but statutes other than the 

rX nce h ° f i Ind,a Acfc under which ^ese 
Orders have been made. 

the W fuZ natUraI ^ led 10 the discussion 

,^ ther /lotion whether there is any 
repugnancy between the Central and the Pro. 

amuwl' ? rd fl ra ‘ 16 WaS a littIe difficult to 

StanSV h0 ® tand taken b y tbe learned 
J™?”? °onnsel on this question. If I under- 

thorn -k ,m ang bt. te would make it out that 
he wuld Ll that ''n “ the V0ry next breath 

0rdw foAZgSK 


yarn at a price in excess of the maximum price 
fixed by it is the correct view of the law. It was 
not a penal clause by itself but connected the 
penalty laid down in the Central Order with 
the license granted under the Provincial 
Order. In that way, and only in that way, 
we can read the provisions of the two Orders 
consistently with one another. Furthermore, 
there is no specific provision in Ihe Provin- 
cial Order saying that, notwithstanding any 
provisions made in the Central Order, parti¬ 
cularly in Cl. 23 aforesaid, any prosecution 
under the Provincial Order would not require 
any sanction either of the Provincial Govern¬ 
ment or of any other prescribed authority. 

It may bo noted that all dealing in cloth 
or yarn in the Province hn 3 got to be done 
under a licence, whatever the description of 
the dealer. Clause 3 , Provincial Order, con- 
tains a definite prohibition against carryin" 
on business as a dealer in cloth or yarn except 
under, and in accordance with, the terms and 
conditions of the licence provided for by the 
Order. Hence, a dealer, who is licensed, has 
. Sot to comply with the terms and conditions 
of the licence. Any other person, doing busi- 
ness of this kind, will be liable to punishment 
for contravention of the Provincial Order. 
But, whether ho is a licensed dealer or not, in 
the matter of prices of cloth or yarn ’he 
comes under the purview both of the Central 
and of the Provincial Orders, Hence, tho 
ground covered by the Provincial Order in 
that matter is also covered by the Central 
Order, though tho lattor may bo a little more 
comprehensive in the sense that it applies not 
only to dealers of different kinds, as contem- 
plated in the Provincial Order, but also to 
manufacturers. Hence, in my opinion, it oan. 
not be said that the Provincial Order applies 
to some persons, dealing in cloth or yarn, to 
whom the Central Order does not apply That 
being the position, the Central Government 
advisedly introduced ol. 23 aforesaid in order 
to safeguard the interests of the subject. The 
I rovincial Order, as already indicated, does 
not expressly, or by necessary implication 
do away with those safeguards. Hence, viewed 
as a matter of prinolple also, it may be said 
ttiat the safeguard introduced by the Central 
Government in the interests of the subjeot 
should not be too readily held to have been 
done away with. 

Ail these considerations apply to the con- 
viotion under ol. 8 , Provincial Order. But do 
they also apply to the oonviotion and sentenoe 
under d. 3 Provincial Order, namely, for the 
violation of the condition laid down in para. 8 
of Part 1 , Provincial Order, for not granting 
cash memos, to the customers? For this! 

has been bold guilty! 
by both the Courts below. This part of the' 
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prosecution is not covered by the Central 
Order, nor by the Division Bench ruling of 
this Court relied upon by the petitioner. It 
must, therefore, be held that the petitioner 
has been rightly and validly convicted under 
cl. 3, Provincial Order. As this is a minor 
offence as compared to the offence under 
cl. 8 of the Order, in my opinion, the justice 
of the case will be met by imposing a sentence 
of rigorous imprisonment for one month and 
a fine of Rs. 200 , and, in default of payment 
of the fine, further rigorous imprisonment for 
one month. 

In the result, I would allow the application 
in respect of the conviction and sentence 
under cl. 8, Provincial Order, setting them 
aside, but confirm thei conviction under cl. 3 
of the Order, and impose the sentence indi¬ 
cated above. 

Meredith J. — I agree. 

r.k. Order nccordinghj. 

A. I. R. (32) 1945 Patna 482 

Sinha and Pande JJ. 


non-judicial stamp, for the final decree. None 
of the parties filed the requisite stamp. After 
a lapse of more than 22 years defendant 3 
tiled a petition on 15th April 1944 by which 
he offered to file non-judicial stamp for the 
preparation of the final decree. The Court 
issued notice on the parties concerned to show 
cause by 29th May 1944 why the prayer of 
defendant 2 should not be allowed. No objec. 
tion was filed. On 3lst May 1944, the Court 
passed an order for the engrossment of the 
decree on the stamp. On that date defendant 3 
filed non-judicial stamp worth Rs. 156-12-0 for 
final decree. The office was directed to report 
as to the sufficiency of the stamp. On office 
report the defendant was directed on 3rd 
June 1944, to state the value of the property 
under partition and to furnish other details 
by 8th June 1944. On that date, defendant 7 
appeared and asked for time to file objec¬ 
tions. On 10 th June 1944, he filed objections 
to the preparation of the decree. The main 
objections were that the decree was not a valid 
one and the minor defendants in the suit 


Iiagliubir Sahu — Petitioner 

v. • 

Ajodhya Sahu <C others—Opposite Party. 

Civil Revn. No. 458 of 1944, Decided on 18th 
April 1945, from order of Sub-Judge, 1st Court, 
Monghyr, D/- 21st June 1944. 

Partition suit — Compromise decree — Pro¬ 
perties allotted to each share specified—Decree 
is final—Engrossment on stamp—No time limit 
is prescribed — Delay is immaterial — Interests 
of parties are not affected. 

When in a partition suit the properties allotted to 
the share of each party are clearly specified and 
schedules of properties allotted to each are appended 
to the compromise petition, no further enquiry is at 
all necessary. In such circumstances the compromise 
decree does not merely declare the rights of the 
several parties interested in the properties but also 
allots the properties according to the respective 
shares of each party. Therefore, it is not a prelimi¬ 
nary decree but it is the final decree in the suit. 
The only thing that remains to be done istoengross 
it on a stamped paper under Art. 45, Stamp Act. 
There is no time limit prescribed by the statute for 
the engrossment of a partition decree on stamp of re¬ 
quisite value. Therefore, mere delay in engrossment 
of the decree on stamped paper of the requisite value 
will not in any way affect the interests of the parties 
in respect of the properties though changes may have 
taken place in regard to the properties since the 
decree has been made. (P 482 C 2; P 483 C 1] 

S. C. Mazumdar — tor Petitioner. 

O. N. Mtilcherji, K. P. Sukul aiul S. S. Asghar 
Husain — tor Opposite Party. 

Pande J _This application is against the 

orders dated 2lst June 1944, of the Subordinate 
Judge, first Court, Monghyr by which he re¬ 
jected the petitioner’s objection to the engross¬ 
ment on stamped paper of the decree in Title 
Suit No 425 of 1921 of that Court. It appears 
that the suit was for partition of a joint 
family estate. It was decreed on compromise 
on 17th December 1921. On 20th December 
1921 , the parties were directed to file requisite 


were not properly represented, that the decree 
having been passed more than 20 years be¬ 
fore, no final decree could be prepared after 
the lapse of such a long time and that after 
the passing of the decree some of the proper¬ 
ties which were the subject-matter of the suit 
had become non-existent and some had passed 
out of the hands of the parties and some 
others had changed their feature and were 
subject to liabilities. The Court rejected all 
the objections for the reason stated in the 
order. Defendant 7 presented this application 
for the revision of the said order. 

The learned advocate for the petitioner 
contended that the decree was not engrossed 
on stamped paper and so the suit must bo 
deemed to be pending and final decree shquld 
not be prepared until the persons interested 
in the properties were served with notice and 
without a proper enquiry as to the existence 
and conditions of the properties that formed 
the subject of partition in the said suit. In 
my opinion, there is no substance in these 
contentions. Rule 18 of order 20 , Civil Proce- 


3ure Code provides : , _ .. 

“Where the Court passes a decree for the parti¬ 
tion of property or for the separate possession of a 
share therein, then, 


if in so far os such decree relates to any other 

moveable property or to moveab^ property tho 

art may, if the partition or separation cannot be 
iveniently made without further inquiry. ® 
liminary decree declaring the rights of ttesevera 
■ties interested in the property and giving such 
ther directions as may be required. 

In the present case, the decree was passed 
compromise. It was admitted that by the 
nproraise, the properties aUottedto the 
ire of each party were clearly specified an 
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schedules of properties allotted to each were 
appended to the compromise petition. There, 
fore, no further enquiry was at all necessary. 
In such circumstances, the decree did not 
merely declare the rights of the several parties 
interested in the properties but also allotted 
the properties according to the respective 
'shares of each party. Therefore, it was not a 
preliminary decree but it was the final decree 
in the suit. A compromise decree in a parti, 
tion suit allotting specific parcels to the parties 
is a final order for effecting partition : 9 Luck. 
270. 1 There being already a final decree, the 
only thing that remained to be done was to 
engross it on a stamped paper under art. 
|-i5, Stamp Act, 1S9J. The decree to be engros¬ 
sed on the stamp will bear the date of the 
decree, 17th December 1921, aud will declare 
the position of the parties in respect of the 
■ properties on that date. There is no time limit 
prescribed by the statute for tho engrossment 
of a partition decree on stamp of requisite 
value. In fact no date was fixed by the Court 
for the purpose. Therefore, mere engrossment 
of the decree on stamped paper of the requisite 
value will not in any way affect the interest 
of the parties in respect of the properties 
though, chauges may have taken place in 
regard to the properties since the decree 
iwas made on 17 th December 1921 . The only 
effect of engrossment of the decree on stamped 
paper would bo that it will be rendered legally 
effective which it 13 not until so engrossed. I 
therefore, see no substance whatsoever in the 
objections raised by the petitioner to tho 
engrossment of tho decree on stamped paper 

13 dismissed - Heoring ,ce ono 

Sinha J. — I agree. 

_ R ‘ K ~ _ Application dism issed. 

('33) 20 AIR 1933 Oudh 562 : 9 Luck 97(1 • 1 io 
I.C. 506 (SB), Muzaflar Husain v. Sharnfat EaJ,in. 
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Ohatterji and Sinha JJ. 
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Heajendralal Roy v. Indo Swiss Th a Ding Co. (Chalterji J .J 

balance of convenience can arise only if it is lawful 
for the plaintiff to ask for an injunction : (’40) 27 
A.I.R. 1940 All. 185, Xol/oil. [P 484 C 2:P 485 C 2] 
O. C. Mukkerji and J. Ghosh — for Appellants. 
S. N• Boss, N. N. Si'n and S. N. Bhallacharji 
M — for Respondents. 

Chatterji J. — This is an appeal by de¬ 
fendants 1 to 4 from an order passed bv the 
learned Additional Subordinate Judge of 
Hazaribagh in Title suit No. 2 of 1944 grant, 
ing an injunction restraining them from tak¬ 
ing possession of the disputed property. The 
application in revision which is also filed by 
them is directed against an order allowin'" 
amendment of the plaint. Defendants 1 to 3 
are brothers, who will bo referred to herein, 
after as the Roys. In 1926 they formed a 
partnership called LaljiandCo., (defendant 4 ). 
In the same year Lalji & Co., applied to the 
I rovincial Government for a license under 
the Electricity Act (9 of 1910 ) to supply 
electrical energy to Giridih town and the 
neighbourhood. They intimated to the Govern, 
ment that they wanted to float a company, 
and after that was done, the business would 
bo transferred to the company. On 9th July 
J® 2 ?.. ‘^Government Slanted a license to 

11 1 j Then a C01 upany was floated 

called the Giridih Electric Supply Corpora. 

‘°“ w ^h was registered on cth September 
1929. This Corporation is defendant 7 and will 

On SKT*. hereinafter as the company. 

? September 1929 two agreements were 
entered into between Lalji A Co., and the 

STv ° the e ? cct tbat LaI i' * Co., would 
be the Managing Agents of the company and 

he company wouM conduct the business in 

ransfer^Ht T‘ nS th, r I »S od Wtoua to the 
transfer of the license. In due course a power. 

mnnK- W&S 0 f? Cted and tbe necessary plant, 
mach'nery etc., were installed ; and the com 

pany began to supply electrical energy to 

“f «- aeigbbourtood tom 

*““ h .“»• I" November 1931 
Lalji & Co., applied to tho Government for 
permission to transfer the business to tt 

SuST’* Permission was - however, refused 

On 17th July 1934 the Roys were adjudicat. 

the’a™2- by ‘J 8 ° alcutta H, 'S h burt on 
the application of certain creditors. In tho 

list of assets filed by the Roys in tho insol 

''“J! Proceeding, they claimed the plant* 

machinery etc., that is to say, the entire elec' 

tob?thS? r SL ,: om Va i U I d at Rs - MWWJW 

tL inli Th ° ftcial Assignee appointod in 
X‘ r f olven °y Proceeding could not be put in 
ctual possession of the undertaking by reason 

appointed V N°r 8 v? tbe E,ectricit y Aot. He 
^ L ; Roy > defenda nt 3, to carry 

his Giridih « 

oaasfld SS 20tb AugU3t 1935 thia Court 
Passed an order winding up the company. 
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and on Gtk September 1935 an Official Liqui¬ 
dator was appointed. This gentleman desired 
to take possession of the assets of the com- 
pany, but be was told by Lalji & Co., that the 
undertaking belonged to them to whom the 
license had been granted and as they had 
been adjudged insolvents by the Calcutta 
High Court, the undertaking was in the pos¬ 
session of the Official Assignee of that Court. 
At the instance of the creditors and the 
Official Liquidator, the Official Assignee of the 
Calcutta High Court made enquiries as to 
whether the electrical undertaking at Giridih 
really belonged to the company or to the in¬ 
solvents. The Official Assignee, being of 
opinion that the undertaking really belonged 
to the company, gave up all claim to the 
electrical undertaking in March 1938. The 
Official Liquidator thereupon pressed the Roys 
to give up possession to him of the assets of 
the company. They refused to do so, where¬ 
upon the Official Liquidator filed an applica¬ 
tion under S. 185, Companies Act, in this 
Court. That application was allowed by 
Wort J. on 5th January 1940. In pursuance 
of his order, the Official Liquidator took 
possession of the entire undertaking on 12th 
January 1940. Against the decision of Wort J. 
the Roys preferred a Letters Patent appeal 
which was allowed on 9th May 1940, by 
Harries C. J. and Manohar Lall J. on the 
ground that the Roys being in possession of 
the undertaking not as officers or agents of 
the company but in assertion of their own 
right, the application under S. 185, Companies 
Act, was not maintainable, and possession 
could only bo obtained from them by means 
of a suit. It was, however, found that 

"the company were prima facie entitled tothemove- 
ablo properties which had been acquired by the 
corporation, though they were not entitled to posses- 
sion of the land upon which the power-house stood. 

The Roys then applied for restitution, but 
their application was rejected by Agarwala J. 
on lGtk August 1940. Against his decision the 
Roys preferred a Letters Patent appeal which 
was eventually allowed on 26th October 1943, 

in,, In°the t circumstances, restitution must be allowed, 
lmt subject to this condition, whioh is necessary to 
impose tor the ends of justice, that delivery of pos- 
S to the appellants will be postponed for three 
b^sion i w enable tho respondent to 

may bo open to him in law. 

During tho pendency of the appeal m the 
restitution proceedings the entire undertaking 
was sold by the Official Liquidator under the 
order of the company Judge to the^ present 
plaintiff on 16th August 1941 for Rs. 91,<X», 
and the plaintiff was put in possesion on 8th 
r, 1941 In the meantime the plaintiff 

ment under S. 28 (l), Electricity Aot to carry 


on the undertaking. The plaintiff was im- 
pleaded as a respondent in the said appeal. 
In consequence of the order passed in the 
last-mentioned appeal allowing restitution, the 
plaintiff instituted the present Title Suit No. 2 
of 1944 alleging that the disputed property, 
that is, the entire electrical undertaking toge- 
ther with the land on which the power-house 
stands belonged to the company, and by 
virtue of the purchase from the Official Liqui¬ 
dator, it vested in the plaintiff. The plaintiff 
also filed an application for temporary injunc¬ 
tion to restrain defendants l to 4 from taking 
possession of the disputed property. The 
learned Subordinate Judge by his order dated 
25th July 1944 granted a temporary injunc¬ 
tion, as prayed for. It is against this order 
that the miscellaneous appeal is directed. 

The plaintiff further filed an application 
for amendment of the plaint. In the original 
plaint it was alleged that the company had 
a lease for 99 years from defendants 1 to 4 in 
respect of the land and that lease vested in 
the plaintiff by virtue of the transfer by the 
Official Liquidator. In the petition for amend- 
ment, it was stated that if the lease for 99 
years was not proved, there was in any case 
a verbal lease for one year from 1st January 
1930 after which there was holding over, and 
that in the alternative, there was an irrevo. 
cable license. Notwithstanding the objection 
of defendants 1 to 4, the Subordinate Judge 
by his order dated 14th February 1945 allowed 
amendment of the plaint as prayed for. The 
civil revision is directed against this order. I 
shall first deal with the appeal. The learned 
Subordinate Judge apparently passed the 
order under S. 151, Civil P. C. But it seems 
to me that the Court cannot invoke its in- 
kerent power under S. 161 for the purpose of 
granting an injunction. Specific provisions 
for injunction are made in O. 39, Rr. 1 and 2. 
Section 94 of the Code lays down : 

“In order to prevent tho ends of justice from 
being defeated the Court may, if it is so presonbed, 

, . . . (o) grant a temporary injunction and in case 
of disobedience commit tho person giulty th ® rc °‘ 
to the civil prison and order that his property be 

attached and sold." . , 

The words “if it is so prescribed indicate 

that a temporary injunction can be gran^ 
if there is any provision for it in the Lode. 
In other words, such injunction cannot be 
granted except under the speoific provisions, 
made for it in the Code. Consequently. it .s 
not open to a Court to grant >njunction m 
exercise of its inherent power under S. 161. 
Mr. S. N. Bose on behalf of the respondent 

relies on the case in I. L. R. (I9i0) ALL. 
in which it was held that, apart fr°m 
provisions of o. * OivU P. O-theOourtto 
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inherent jurisdiction to pass an order of tem¬ 
porary injunction providing for the necessary 
protection and security of the property which 
is the subject-matter of the litigation. In that 
case injunction was granted during the pen¬ 
dency of an application for leave to sue as 
pauper. Order 39 provides for injunction in 
a suit. So the question arose whether the 
Court could grant injunction when there was 
no suit yet. It was held that injunction could 
be granted in exercise of the Court's inherent 
power under s. 151. With all respect, I am 
unable to agree that where the case cannot 
be brought under o. 39, the Court has still 
inherent power to grant injunction in exer. 
cise of its inherent power under s. 151. The 
Court will then be acting against the express 
provision of S. 94 of the Code. It is conten- 
ded by Mr. S. N. Bose that even if the pre¬ 
sent case does not fall under R. l of o. 39 , it 
certainly falls under R. 2, which provides that 
injunction may be granted in a suit for res¬ 
training the defendant from committing a 
breach of contract or other injury of any kind. 
It is said that in the present case the defendants 
are going to commit "other injury of any 
kind. The question, therefore, arises whether 
the defendants are really going to commit 
any injury. The position is this. The Official 
Liquidator appointed by this Court took pos. 
session of the disputed property on 12 th 
January 1940 , by virtue of the erroneous 
order of Wort J., dated 5th January 1940 , 
ivhicb was set aside on Letters Patent appeal 
on 9th May 3940. The Boys then applied for 
restitution which was eventually allowed hy 
this Court on 26 th August 1943, in Letters 
Batent appeal. They are entitled to reap the 
benefit of the order for restitution which was 
eventually passed in their favour. How, then, 
can it be said that if they take possession by 
enforomg that order by whiah the plaintiff is 

tiffi; n Thi h0 f W1 '.‘ commit toiury to the plain, 
tiff? The plaintiff is in possession by virtue of 

Plaintiffs month to say that the defendants 

olIrT 5 t0 'W by enforcing the 

rder for restitution. It is true that in the 

application for injunction it was not speoifi. 

that th6 defendants sb °uld be 

i r T. °*« CatiDg ° r enforcin g the 

Ml s ,„' he prMlic “ sffsct lta 

The learned Subordinate Judge was an 
for'rSf '° fluenced foe terms of the order 

utSS pa3S01 ! by lhis <» «» 


"obtain such relief as may be open to him in 
law.” Certainly this did not authorize the 
plaintiff to ask for a relief which was not. 
open to him in law. In my opinion, the: 
learned Subordinate Judge was not justified' 
in granting the injunction prayed for. It is. 
argued by Mr. Bose that the balance of con.! 
venience lies entirely in favour of the plaintiff.' 
But the question of balance of convenience 1 
can arise only if it is lawful for the plaintiff; 
to ask for an injunction. From what I have 1 
already said, it was certainly not lawful for 
the plaintiff to ask for an injunction the effect 
of which would be to prevent- the defendants 
from reaping the benefit of the order of the 
Court by which the plaintiff is bound. It may 
be mentioned here that in the plaint the plain, 
tiff does not challenge the order for restitu¬ 
tion. We are informed that the plaintiff has 
filed an application for leave to appeal to the 
Privy Council from that order, but that is a 
matter with which we are not concerned at 
present. The appeal must therefore bo allowed 
and the injunction granted by the Court below 
must be discharged. There will be no order 
for costs. 

As regards the civil revision, it has not been 
shown to us that the learned Subordinate 
Judge committed any error of jurisdiction in 
allowing amendinont of the plaint. The civil 
revision must therefore be dismissed, but there 
will be no order for costs. 

Sinha J. — I agree. 

R,K - Order accordingly. 

A. I. R. (32) 1945 Patna 485 

Fazl Ali C. J. and Chatterji J. 


Premsukh Das and others—Defendants 

— Appellants 
v. 

Satyanarain Singh and others, Plain - 

tiffs, and others, Defendants _ 

Respondents. 

Appeal No. 921 of 1943, Decided on 3rd April 

i>M»th M, P Ss Sub-Jud B e. MooBh^r. 

J4S vU J- C. (1908), O. 21, Rr. 63, 58 and 60 
Claim under R. 58 allowed—Decree-holder is 

5eTU,. h bring . SU i t under R « 'vhWn one 

*«?^ 8 . r k 21, .5 , 5 3creates 110 bar “gainst tho claim 

from il »hi e ^‘ t#ehn ? en . t , is withdrQwn within ono year 
from the dismissal of his claim. But this orineinln 

11 A - »»»4 M .IM. Vp,: a 

Clito Cl u“ P - c - (HUB), 0.31, Rr.siLTeoi 1 

225 SSliSas- boli P05S ' S81 ™ 

ISSJSS* n ? der . R - 60 re,Q “sIng the pro- 
P rty from attachment or, in other words, allowing 
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tlie claim under R. 58 is conclusive under R. 03, 
not only as regards possession at the date of the at¬ 
tachment but also as regards the question of title : 
(-21) 11 A.I.R. 1924 Cal. 744, He/. [P 4S3 C 2] 

(c) Civil P. C. (1908), O. 21, Rr. 58, 63—Scope. 

If a person chooses to take advantage of a sum¬ 
mary procedure, he must suffer its disadvantages as 
well. [p 489 C 1] 

P. H. Das and P. K. Dose — for Appellants. 

D. N. Dai, K. K. Sinha and Uanifur Rahman 

— for Respondents. 

Chattci’ji J. — This appeal which arises 
out of a suit under 0 . 21 , R. G3, Civil P. C., is 
by the defendants first party. The subject- 
matter in dispute is four annas share in a 
holding of 72.37 acres which admittedly be¬ 
longed to four persons Bansi, Lakshmi, Khe- 
yali and Ganga in equal shares. The plaintiffs 
claim to have purchased the entire interest of 
these four in the holding on 10th May 1935 at 
a certificate sale for arrears of rent of the 
holding. Previous to this, however, the 12 
annas interest of Bausi, Kheyali and Ganga 
had been purchased from them by Sureswar 
Singh and some others under private sale. In 
1936 these purchasers Sureswar and others 
brought a suit (Title Suit No. 10 of 1936) 
against the plaintiffs, also impleading as de¬ 
fendants the present defendants-second party, 
who are heirs of Lakshmi, deceased, for pos¬ 
session of their purchased 12 annas share on 
a declaration that the plaintiffs acquired no 
title to the same under the certificate sale, 
being farzidars of the certificate-debtors. This 
suit was decreed on 12th August 1939, but on 
appeal to the High Court, the parties entered 
into a compromise. 

In the meantime, in November 1935, the de¬ 
fendants first party obtained a money decree 
for Rs. 7751 against the defendants second 
party, the heirs of Lakshmi who was then 
dead. In 1937 the defendants first party took 
out execution of this decree against the defen¬ 
dants second party and attached their four 
annas share, now in dispute, in the aforesaid 
holding. The plaintiffs preferred a claim 
under 0 . 21 , R. 58, Civil P. C., which was al¬ 
lowed on 17th January 1938. The defendants 
first party then allowed their execution case 
to be dismissed for default. Subsequently, in 
1939 , they started a fresh execution in which 
they again attached the disputed four annas 
share. The plaintiffs again preferred a claim 
under O. 21, R. 53, but it was dismissed for 
default on 2nd March 1940 when plaintiff l 
Satyauarayan Singh, who is the father of the 
remaining two plaintiffs who are minors, was 
in jail. The disputed property was sold on 
Gth March 1940. The plaintiffs then instituted 
the present suit under O. 21, R. 63 on I5tli 
May 1940. They base their title to the disput¬ 
ed four annas share on the certificate sale of 
loth May 1935. The suit was contested by the 
defendants first party, substantially on the 


grounds that the purchase at the certificate 
sale was a benami purchase made by the de- 
fendants second party in the name of the 
plaintiffs who are their close relations, and, 
therefore, the plaintiffs did not acquire any 
title under that purchase, and that the deci¬ 
sion in the title Suit No. 10 of 1936, in which 
it was held that the plaintiffs were farzidars 
of the certificate-debtors, operates as re 3 
judicata. 

The learned Munsif who tried the suit held 
that the decision in Title Suit No. 10 of 193G 
does not operate as res judicata, but ho up. 
held the defendants’ contention that the plain- 
tiffs were mere farzidars of the defendants 
second party and did not, therefore, acquire 
any title to the disputed property under the 
certificate sale. He, however, held that the 
defendants first party not having filed any 
suit under o. 21, R. 63 to set aside the order 
dated 17th January 1938 allowing the plain¬ 
tiffs’ claim under O. 21, R. 53, that ordor be. 
came conclusive between the parties with the 
result that the defendants wore debarred from 
challenging the plaintiffs’ title to the disputed 
property. In this view the Munsif decreed the 


suit. 

The defendants first party preferred an ap¬ 
peal from the decree passed by the Munsif, 
while the plaintiffs filed a cross-objection 
challenging his finding that they did not ac¬ 
quire any title to the disputed property under 
the certificate sale. In the cross-objection the 
plaintiffs also claimed costs of the suit which 
the Munsif had disallowed. The learned Sub- 
ordinate Judge who heard the appeal affirmed 
all the findings of the learned Munsif. But 
he held that on the finding that the plaintiffs 
have got no title to the disputed property, 
the learned Munsif should not have decreed 
the whole suit in full including the relief for 
declaration of tlje plaintiffs’ title to the dis¬ 
puted property, but should have decreed tho 
suit in part,' in so far as it relates to tho 
declaration that the disputed property is not 
liable to bo attached and sold in execution of 
the decree obtained by the defendants-lst party 
against the defendants- 2 nd party, and that the 
attachment and sale of the disputed property 
in Execution case No. 94 of 1939 are illegal 
and invalid. Tho Subordinate Judge accord- 
ingly allowed the appeal in part and modifier! 
the decree of the trial Court to this oxtent, 
and he dismissed the cross-objection. Hence 
this appeal by the defendants-1st party. The 
plaintiffs also have filed a cross-objection, 
challenging the decree of the lower appellate 
Court, in so far ns it disallowed their relief 
for declaration of their title to the disputed 

' ^The^main contention raised by Mr. P. B. 
Das on behalf of the appellants is that on the 
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finding that the plaintiffs have got uo title to 
the disputed property, the Courts below should 
have dismissed their suit altogether. But if 
by reason of the provisions of O. 21, 1$. C3 the 
defendants 1 st party are debarred from chal¬ 
lenging the plaintiff's’ title to the disputed pro¬ 
perty, as held by the Courts below, it is quite 
plain that it was not open to the Courts below 
to go into the question whether in fact the 
plaintiff's have got any title. The question, 
therefore, turns on the true effect of O. 21 , 
R. G3 which reads as follows : 

"Where a claim or an objection is preferred, the 
party against whom an order is made may institute 
ii suit to establish the right which be claims to the 
property in dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive." 


Mr. Das contends that the extent to which 
the order i3 conclusive, whore it is an order 
allowing a claim under R. 5S, must be deter- 
mined with reference to the provisions of 
R. 60 . That rule shows that the only ques. 
tion on which the Court is to be satisfied 
before it can make an order releasing the 
property from attachment is whether for the 
reason stated in the claim the property was 
not, when attached, in the possession of the 
judgment.debtor. It is therefore said that the 
only question determined by the order is the 
question of possession at the date of the at¬ 
tachment, and consequently the order is con¬ 
clusive only as regards possession at that date, 
but not as regards title. This contention is 
„ sought to be supported by certain observations 
of Rankin J. (as ho then was) in 51 cal. 548 . 1 
That was a case in which a claim under R. 58 
was dismissed for default, but very soon after¬ 
wards, the execution proceeding in which that 
claim was preferred was itself dismissed for 
default with the consequence that the attach¬ 
ment ceased. In a subsequent execution pro¬ 
ceeding in respect of the same decree, the samo 
property was again attached and was sold. 
The claimant then brought a suit against 
the decree-holder, who became the purchaser, 
for confirmation of her possession and for 
injunction. This suit was brought considerably 
moro than one year after the dismissal of her 
claim for default. The question for consido- 
ration before the High Court was whether the 
amt was barred by Art. n of sch. i, Limita. 
t.on Act. Rankin and Page JJ„ held that tho 
suit was not barred, as Art. ii bad no appli. • 

nr^d^ he Pri t ncip j° on toat decision 

prodded was stated by Rankin J., as follows: 

The principle la that the object of makino a 

St” when The 7tt ‘V 0 T? V0 the •tSSSSaS 

-it«om53nS^a 3£ b ° UBd 


Rankin J., at p. 557 said : 

“Rules 60 and 61 provide then for a summary 
investigation into possession as distinct from a 
thorough trial of ultimate right." 

Again at pp. 557-553 his Lordship said: 

“Having tested the matter by the limited test pro¬ 
vided by these rules, the execution Court is required 
to make an order. What then is the order it is 
required to make ? By R. 60, the Court ‘shall make 
an order releasing the property, wholly or to such 
an extent as it thinks fit, from attachment* . . . . 
Now, that is the order which by It. 03 ii made con¬ 
clusive subject to a suit.** 


Then at p. 558 his Lordship said : 

"But if the attachment is removed and later on 
another attachment is made, the question of posses¬ 
sion is a question of possession at a different date." 

It is on these observations of bis Lordship 
that Mr. Das r6lie3. But these observations 
cannot be taken out of the context. The 
whole object of the elaborate discussion in his 
Lordship's judgment- was to demonstrate that 
an unsuccessful claimant is not required to 
bring a suit under o. 21, R. G3, if within one 
year from the date of the order disallowing 
his claim, the attachment against which he 
bad preferred tho claim ceases to exist by 
reason of the dismissal of the execution case 
for default. His Lordship liiraself recognised 
that the position would be different in the 
case where the claim is allowed and the suit 
under o. 21, R. 83, is to bo brought by the 
decree holder. At p. 5G1 his Lordship, after 
laying down the above quoted principle, ob¬ 
served : 

"It is no answer at all to say that a decrec-holder's 
suit under R. 63 has always to be brought after the 
attachment is removed.” 


It is, therefore, clear that his Lordship's ob¬ 
servations relied upon by Mr. Das can be of 
no real assistance in the present case. The 
same distinction was also pointed out by a 
Full Bench of the Allahabad High Court in 
the case in 56 ALL. 537. ! Tho facts of that case 
were similar to those of the aforesaid Calcutta 
case: 51 Cal. 548. 1 The Full Bench hold that 
if tho attachment ceases to exist within tho 
period of one year from tho dismissal of the 
claim, it is no longer incumbent upon tho 
claimant to file a suit for a declaration of title 
to the property in order to avoid the conclu¬ 
siveness of the order in tho claim case. Sulai- 
man 0. J., who delivered the loading judgment, 
said • 


‘ It is possible lo hold that there is a distinction 
botween tho position of o claimant and a decree- 
holder inasmuch as the position of a claimant is ini. 
proved if tho attachment ceases after tho order is 
passed, whereas tho position of tho decrco-holder is 
in no way altered merely becauso tho application for 
execution is dismissed. In that viow ho must suo 
oven ii his attachment is gone.** 

Mukerji J. who delivered a separate judgment 
agreeing with Sulait nan C. J. observed: 

2 : 1934 An * 267 : 56 AW. 687 : 143 

I. C. 676 (F.B.), Habib Ullah v, Mahmood, 
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“On the other hand, the decree-holder would not 
be relieved from the necessity of instituting his suit, 
if the claimant has succeeded in the execution 
department. This would be the result even if the 
decree-holder’s application for execution is dismissed 
for default with the result that the attachment is 
withdrawn.'* 

It is argued by Mr. Das that if, as held in 
the above cases, a claimant is not required to 
bring a suit under o. 21, R. G3, where the at. 
(achment is withdrawn within one year from 
the dismissal of the claim, there is no reason 
why the decree-holder will bo required to 
bring such suit, when such distinction is not 
warranted by the plain language of o. 21 , 
R. G3. But as pointed out by Sulaiman C. J. 
in the above Pull Bench case, all the High 
Courts have consistently held in a long course 
of decisions that 0. 21, R. G3 creates no bar 
against the claimant, if the attachment is 
withdrawn within one year from the dismis- 
,sal of his claim, and it is too late to go back 
on this long course of decisions. There is one 
obvious reason why the principle of these de. 
cisions should not be extended to a decree, 
holder's suit. If this principle were to be so 
extended, the result would be startling. An 
unsuccessful decree-holder has only to have 
his execution case dismissed for non-prosecu- 
tion, and then to start a fresh execution and 
take out fresh attachment so that he may 
again contest the same claim which had al. 
ready been decided against him in his previ¬ 
ous execution case. He will thus be able to 
circumvent the express provision of o. 21, R. G3. 
This he cannot be permitted to do. 

As the defendants first party did not bring 
any suit under o. 21, R. G3 within one year 
from the date of the order allowing the plain- 
tiffs’ claim under 0.21, R. 58 in the previous 
execution case of 1937, that order became con¬ 
clusive as between them and the plaintiffs. 
Now what is the effect of that order? The 
defendants first party attached the disputed 
property as being the property of their judg¬ 
ment-debtors, defendants second party. The 
plaintiffs preferred a claim on the ground that 
the disputed property belonged to them by 
virtue of their purchase at the certificate sale 
and was in their possession and was therefore 
not liable to attachment. The practical effect 
of the order allowing the plaintiffs’ claim was 
that the disputed property was the property 
of the plaintiffs and not of the defendants 
second party and was therefore not liable to 
be attached by the defendants first party as 
property of the defendants second party. And 
when the order became conclusive, it was no 
longer open to the defendants first party to 
assert that the disputed property was the 
property not of the plaintiffs but of the defen. 
dants second party. As between the plaintiffs 
and the defendants first party therefore the 


property must now be taken to be property 
of the plaintiffs. 

There is nothing in o. 21, R. G3 to warrant 
the contention of Mr. Das that the order made 
under R. GO releasing the property from at¬ 
tachment or, in other words, allowing the 
claim under R. 58 will be conclusive under 
R. G3 only as regards possession at the date 
of the attachment. It is true that the ground' 
on which the order can be made under R. 60 
allowing the claim is that the attached pro¬ 
perty was not, when attached, in the posses¬ 
sion of the judgment-debtor. But as observed 
by Rankin J. in the very Calcutta case 51 cal. 
548 1 relied upon by Mr. Das: "It is impossi- 
ble to separate altogether the question of pos¬ 
session and of title.” It is noticeable that R. 60 
itself uses the words “for the reason stated in 
the claim” which suggest that the question of 
possession must ho determined with reference 
to the nature of the claim preferred. In the 
present case, the Court, when it allowed the 
plaintiffs’ claim and released the property 
from attachment in the execution case of 1937, 
must have been satisfied that at the date of 
the attachment the plaintiffs were in posses, 
sion of the attached property in their own 
right as purchasers at the certificate sale. If 
the defendants first party wanted to challenge 
the order releasing the property from attach¬ 
ment, it was incumbent upon them to bring 
a suit under O. 21, R. G3 “to establish the 
right” which they claimed to the property. 
The right which they claimed was the right 
to attach the property as being their judg¬ 
ment-debtors’ property. In order to establish 
this right, it would be necessary for them to 
disprove the right in assertion of which the 
plaintiffs successfully preferred their claim 
under R. 58. It would not be enough merely 
to show that the judgment-debtors and not 
the plaintiffs were in possession at the date of 
the attachment. In a suit under O. 21, R. 63 
the material question for determination is the 
question of title. The defendants first party, 
having failed to bring a suit under 0 .21 , R. 63, 
cannot be in a better position than if they 
had brought such suit and failed therein to 
establish the right they claimed. Tho effect 
of their failure to bring a suit under 0. 21 , 
R. 63 is that the order releasing the disputed 
•property from attachment is conclusive and 
it is no longer open to them to assert the right 
which they claimed or to challenge the plain¬ 
tiffs' right. It cannot possibly bo held that 
the order is conclusive only as regards posses¬ 
sion at the date of the attachment. 

It is next contended by Mr. Das that hav¬ 
ing regard to the decision in the title Suit 
No. 10 of 193G brought by Sureswar Singh and 
others against the plaintiffs and A® defen¬ 
dants second party in which it was held that 
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the plaintiffs were farzidars of the defendants 
2 nd party in respect of tlie purchase at the 
certificate sale, the previous order allowing the 
plaintiffs’ claim in the execution case of 1937 
can no longer be said to be conclusive. It is, 
however, frankly conceded by Mr. Das that 
the decision in the title Suit No. 10 of 193G, in 
which the defendants 1 st party were no party 
and the plaintiffs and defendants 2 nd party 
were co-defendants and in which the four 
annas share now in suit was not in dispute, 
cannot operate as res judicata. Consequently 
the decision in that suit can in no way affect 
the conclusiveness of the order allowing the 
plaintiffs’ claim in the execution case of°i 937 . 

Lastly it is contended by Mr. Das that the 
plaintiffs, in spite of the previous order in 
then: favour allowing their claim in the exe- 
cut.on case of 1937 , chose to prefer a fresh 
c aim in the execution case of 1939 , and this 
claim having been rejected, they must take 
he consequences. But it is to get rid of 
he order rejecting their claim that they 
Present suit under 0 . 21 , R. G3. 
Undoubtedly in this suit under 0 . 21, R. G3, it 
is incumbent upon the plaintiffs to establish 
the right which they claim to the property in 

Sj 0 .?' w G r i 8ht Which the y rea,1 >' claim is 

attach L 2**^ 1Sfc party had 110 ri S llt to 
cllTnt f 0 « h ° pi '°P erty in the execution 
case of 1939. Admittedly the attachment in the 
execution case of 1939 was made when by lapse 

claim° K tb ° ° rder aUowin « Ule plaintiffs’ 
claim m the previous execution case of 1937 

bad already become conclusive under R 63 

I have °V hfl K ° rdar kiDg conclusi ve, as 
1st n? ^ ready sho , wn * is ft »t ^0 defendants 
" e Preluded from asserting that 

pSJtf ft* rigbfc f , t0 attach ^1 the 
HSfe ^r q r tly ihB risht w hich the 
™^ s claim in this suit is clearly 

•' 6 , ht ^ ^tablished, the 
r t a , ertamly entitled t0 a decree, as 

K to the c Wer aPP8liate °° Urt ’ Mr ' D “ 9 

«*“*“«*■ 

nSHr^i 

RX 1 411 C - J ’ ~ 1 agree. 

Appeal dismissed. 
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Sanalan Senapatt — Petitioner 

v. 

Emperor. 

Crimiual Revn. No. S of 1945, Decided on 19;h 
April 1015 (Cuttack Circuit), against order of Sess. 
Judge, Ganjam-Puri, D/- 22nd December 194-1. 

Evidence Act (1872), S. 35 _ Death entry _ 
Hathcbittas kept by chaukidar _ Who made 

entry and in what circumstances not proved_ 

Entry is not admissible. 

Iu the absence of reliable evidence ns to who made 
as . t0 fbe death of a particular person in 
bathchittas kept by a chaukidar and in whntciccum- 
stances, it cannot be said that the conditions laid 
down id S. 35 have been fulfilled. Soch entry is there¬ 
fore not admissible m evidence: Case law discussed. 

n ,, . , [P 491 C 1) 

U SI. Acharya — lot Petitioner. 

Advocate-General — for the Crown. 

Dp J—The petitioner Sanatan Senapati 
has been cod vie ted by the learned Assistant. 
Sessions Judge of Puri of an offence under 
s.471 read with s. 467, Penal Code, and he has 
been sentenced to rigorous imprisonment for 
one year plus a fine of rs. 500 or in default 
to undergo rigorous imprisonment for a fur- 
ther period of one year. The petitioner pre- 
feired an appeal to the learned Sessions Judge 
of (janjara.Pori, which appeal was dismissed 
by the learned Sessions Judge. It was alleged 
against the petitioner that in 1942 he had in. 
stituted a Small Cause Court suit before the 
Subordinate Judge of Puri against one Nara- 
singha Padhan. The suit was based on a pro- 
missocy note purporting to have been executed 
by one Ganesh Padhan, deceased father of 
i arasmgha Padhan. The promissory note was 
filed along with the plaint. It was dated 23 rd 

thS h 01 ?' h6 ul 0 °J Nai ' a 3 iQ S ha Padlmn was 

5’J at 5® r had dl6d Jong before the afore- 
thfJ T appears , that ftft0r the filing of 
f hi T\ tten 3 * atoment by Narasingha Padhan. 
the suit was dismissed for default of both par- 

ffl. Narasingha Padhan thereafter filed a P pe- 
tition under s. 476, Criminal P. C., and after 

PuriTa^' thS lea , rDed Subordina te Judge of 
On Z o 6 " ?°. mpla ‘ nUgainst Petitioner, 
trffti^ P au,t ’ the wtitioner was put on 
trial with the result indicated above. 

The most important point on which the 
whole case of the prosecution rests is the date 

h - PadhaD ’ S d6ath - 11 seems that the 

of Gauih V fl U ih ti0n d0e9 the 
dlrtnot Wh i. P dhftn on a Bta, np. Below the 

Cei '^ in Writing has 1)0611 
made, and the date 23rd April 1910 has been 

GfonSlfp a?* ( ? UrtS below have foa nd that 
Ganesh Padhan died on 17th April 1940 i e 

six days before the exeoution of the aforesaid 

handnote. The learned lower appellate Zrt 

proceeded on the basis of S) of 
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S.4G1, l’enal Code, which says that the mak¬ 
ing a false document in the name of a de¬ 
ceased person, intending it to be believed that 
the document was made by the person in his 
lifetime, may amount to forgery. If the pro¬ 
secution fails to prove that Ganesh Padhan 
died on 17th April 1910 then the prosecution 
case would undoubtedly fail. Apart from the 
evidence of Narasingha Padhan himself, who 
is undoubtedly an interested witness, the only 
other evidence in support of the prosecution 
case that Ganesh Padhan died on 17th April 
1910 is the entry in a book called the chauki- 
dar’s hathchitta. This entry is Ex. 5 in the re¬ 
cord. Both the Courts below have accepted 
this entry as correct, and have relied on it in 
coming to the finding that Ganesh Padhan 
died on 17th April 1910. 

The learned advocate appearing for the 
petitioner has contended before us that the 
said entry (Ex. 5) is not admissible in evi¬ 
dence. Ho has also contended that even if the 
entry is admissible in evidence, its probative 
value in the peculiar circumstances of the case 
is nil. It is necessary to examine first if the 
entry in question is admissible in evidence. 
As I have stated above the entry occurs in the 
chaukidar’s hathchitta. The chaukidar in 
question was 1WV.2. This chaukidar said that 
he did not remember who made the entry in 
the hathchitta regarding the death of Ganesh 
Padhan. He further said that ho could not 
say on what date Ganesh Padhan died. In 
cross-examination ho stated that ho could not 
say if Ganesh Padhan’s date of death had 
been correctly entered in the hathchitta. It 
was suggested on behalf of the prosecution 
that the entry in the hathchitta was made by 
one Krushna Charan Nayak (p. W. 3). This 
witness denied that he had made the entry 
(Ex 5). It appears that the handwriting of this 
witness was compared by an expert with the 
entry (Ex. 5) and the opinion of the expert 
was that the entry was not written by this 
man. The only other witness on behalf of the 
prosecution, who gave evidence on this point 
is P W.l (a pleader’s clerk). This witness was 
not definite in his evidence. He stated that 
the entrv appeared to bo in the handwiitiu 0 
of Krushna Charan Nayak. It would bo cleai 
from what I have stated above that the prose¬ 
cution has failed to prove as to who made the 
entry (Ex. 5) and in what circumstances. Tho 
question now is if the entry (ex. 5) is admis- 

sib / e in 

the entry is admissible in evidence under s. 35, 
Evidence Act. Section 35, Evidence Act makes 
relevant an entry in any public or t 
r-inl hnrtk resistor or record, made by a public 
servant in the discharge of his official jlutypor 
by any other person in performance of a duty 


specially enjoined by the law of the country 
in which such book, register or record is kept. 
The learned Advocate-General has referred to 
Rule 12G of the Orissa Police Manual under 
which chaukidars are supplied with hathchit- 
tas for the purpose of reporting of deaths or 
births. The Rule says that the chaukidar shall 
get entries made in the hatchittas by some 
educated person. In 10 I. C. 713 1 it has been 
held that when an entry in a chaukidar’s 
register is admittedly not made by the chauki¬ 
dar, and there is no evidence that it was 
made by any other public servant or that it 
was the duty of any public servant to make 
it, the entry is not admissible in evidence 
under S. 35, Evidence Act. 


This case has been considered in several 
subsequent decisions, such as 24 I. C. 540 s and 
54 i. c. 1 GG. 3 Some doubt was expressed about 
the correctness of the aforesaid decision in 
24 I. C. 540. 2 The position has been examined 
at some length with reference to the case law 
on the subject in 54 I. C. 166* where it has 
been observed that, under S. 35, Evidence Act, 
it is not enough to prove that the chaukidar’s 
register is an official book, but it is also neces¬ 
sary to prove that the entry relied on was 
either made by a public servant in the dis- 
charge of his official duty or made by some 
other person in performance of a duty spe¬ 
cially enjoined by the law of the country. 
Therefore, for the application of S. 35, Eyi- 
deuce Act, one must know who has made the 
entry, and in what circumstances. If the 
chaukidar or some other person makes the 
entry in the discharge of his official duty, then 
one of the essential conditions mentioned m 
S. 35, Evidence Act, is fulfilled. If however, 
the entry is not made by a public servant in 
the discharge of his official duty, then the 
necessity to show that there was any enact¬ 
ment especially enjoining tho performance of 
the duty, arises. In 2 rat. L. J. 42* the ques¬ 
tion of the admissibility of such an entry 
under S. 35, Evidence Act, was not specifi¬ 
cally considered. In that case, the person 
who made the entries, gave evidence, and it 
was held that tho entries were a^m'ssible 
either under s. 157 or under S. 159, E '’'^ e “ c ® 
Act, or possibly under both. In A.I.R. 1983 Pa . 
473 5 it has been held that such an entry is 

admissible in evidence. 

in that case to R. 126, Police Manual, ami 

1. (-11) 11 0. C. 63 : 10 I. 0. 713. Sampat v. Oauri 
2 St “ 4 Yl A.I.R. 191* «'■ 9» 1 91 1. 0. 640, BM'i 

aTb. 1919 0041. «: 22 0.0. 250 : 51 

I.C. 1G6, Muhammad Jafar v EmFror- 37 

Madho Saran v. Manna Lai. 
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it was definitely known in that case that the 
dafadar had made the entry as the chnukidar 
was illiterate. The dafadar said that he wrote 
the entry at the request of the cbaukidar. In 
such circumstances, it was held that the entry 
in the hathchitta was admissible in evidence. 

The present case, is, however different from 
the case referred to above. In the present 
case, we do not know who made the entry, 
and in what circumstances. In the absence of 
I reliable evidence as to who made the entry 
[and in what circumstances, it cannot be said 
ithat the conditions laid down in s. 35, Evi¬ 
dence Act, have been fulfilled. I am, there¬ 
fore, of the view that the entry in question 
;was not admissible in evidence. Even if it 


the Rent Reduction Officer reducing the rent 
of the holding for which rent is claimed by 
the plaintiff-appellant is ultra vires. The suit 
which has given rise to this appeal was 
brought by the plaintiff-respondent to recover 
rent for the years 1347-1349 in respect of 
several holdings including khatas Nos. 85 and 
375 with which we are concerned in this ap¬ 
peal. The defence of the appellant, who was 
the defendant in the suit, was that the rent of 
these holdings had been reduced uuder s. 112A, 
Dihar Tenancy Act, and tbe landlord was not 
entitled to claim any rent in excess or the 
amount which bad been fixed in that proceed¬ 
ing. Tbe plaintiff’s reply to this contention 
was that the Rent Reduction Officer who 


'was admissible in evidence, it has, in my 
opinion, a very little probative value. The 
cbaukidar himself is unable to give the date 
of death of Ganesh Padhan. Nobody else 
gives the date of the death of Ganesh Padhan 
except his son Narsingh Padhan, who is in. 
terested in the prosecution of the petitioner. 
In such circumstances, I am of the opinion 
that the prosecution has failed to prove the 
date of death of Ganesh Padhan, and the Courts 
below have wrongly relied on Ex. 5 in coming 
to the finding that Ganesh Padhan died on 
17th April 1940. The result, therefore, is that 
the application is allowed, and the conviction 
and sentence passed against the petitioner are 
set aside. The petitioner is acquitted and 
should be forthwith released, if he is in jail. 
If he is on bail, the bail bond should be dis. 
charged. 

Manohar Lall J. — I agree. 

R * K * Revision allowed. 

A. I. R. (32) 1949 Patna 491 

Fazl Ali C. J. and Sinha J. 

Mahabir Choudhuri 


Jadunandan Prasad Singh, 

Appea! N 0 . 1140 of 1913, Decided on 23rd Mar 

i\, »’» a P pe,late d ^ree of Sub-Judge, Mongh 
D/. 18th June 1943. ' 

Bihar Tenancy Act (8 of 1885), S. 180-DJa 
HuZ k 1 !" squiring occupancy rlghts-C 
“uni" u y . tenant > occupancy rights are n 
fJl* 2 gu,shed . and transferee has not to pro 
fresh occupation for 12 years. P 

Section 180 does not contemplate that the occ 
St'S ,r hi “ h ! ll, 5 , becn “'ready acquired by 

iSE, i of , a “ds) under its terms is exti 

^d h ev»r? c ,r' < i a y Wh6n lhe land is ‘ranaforr 
™7.nl™ y BU °ff slvo transferee before he can clai 
occupancy right is required to provo that bo hims. 

Jetrs " ° CCapati0n ° f th0 land 12 confine 

n [P 491G 

Sarjoo Prasad and Ray Pa ras Nath - 

K.Dayai and Lalnaratn Sinha~to! S^J5d« 

artoSllt H 1 !, 0 * J ‘~7 The only question whic 
arises m tins appeal is whether the order ■ 


reduced the rent purporting to act under 
S. ll 2 A had no jurisdiction to reduce the rent 
and therefore his order was liable to be 
ignored. This contention has been upheld by 
both the Courts below and a decree has been 
passed in favour of the plaiutiff for the full 
amount claimed. Hence this second appeal 
by the defendant. 

The two holdings with which we are con. 
cerned were formerly diara lands, but the 
original tenant admittedly acquired a right of 
occupancy before the year 1933 when the 
record of rights was prepared in respect of 
the area within which the lauds in question 
are situated. The tenant afterwards sold the 
two holdings to the present defendant. The 
plea of the landlord was that under S. ISO no 
right of occupancy had been acquired by the 
defendant and therefore S. 112A did not apply 
to the present holdings and the Rent Reduc¬ 
tion Officer bad no jurisdiction to reduce the 
rent. It appears to me, however, that this 
plea is based upon a misconception. It was 
conceded on behalf of the appellant that 
S. ISO fully applied to the original occupant 
of the land and it is true that he could not 
have acquired a right of occupancy unless ho 
had held the land for 12 continuous years; 
but it is not disputed that the original occu¬ 
pant who transferred the land to the defen. 
dant had acquired a right of occupancy before 
the date of the transfer. That being so, the 
defendant must be held to bo an occupancy 
raiyat. Section iso does not contemplate that 1 
the occupancy right which has been already ac-| 
quired by a tenant under its terms is ex-; 
tinguished automatically when tho land is 1 
transferred and every successive transferee! 
before he can claim occupanoy right is re¬ 
quired to prove that he himself has been in' 
occupation of the land for 12 continuous years.' 
In this case the old tenant had acquired right 
of occupanoy and os the occupanoy holdings 
are now transferable, the defendant also must 
treated as an occupanoy raiyat. Sootion 26B, 
Bihar Tenancy Act, which is in forco, deals 
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with the case of those persons who became 
entitled to an occupancy holding by transfer 
at any time before the date of the commence, 
ment of the Bihar Tenancy Act, 1938. It 
provides that if such a person becomes enti¬ 
tled to an occupancy holding after January 
1923, then he may, at any time after the date 
of the commencement of the Act, give notice 
of the transfer to the Collector and pay to the 
Collector the prescribed fee for the service of 
the notice on the landlord together with the 
cost necessary for its transmission to the 
landlord and the Collector thereupon must 
cause the notice to be served upon the land¬ 
lord and his fee to be transmitted to him and 
thereupon the transfer becomes binding in the 
same manner and to the same extent as a 
transfer made after the commencement of the 
Act. It is true that there is no evidence one 
way or the other whether the procedure pres- 
cribed in this section was followed, but it 
appears that in the rent reduction proceeding 
no objection was taken by the landlord to the 
effect that the defendant was not entitled to 
the benefit of S. 112A inasmuch as he was not 
an occupancy raiyat. Section 112B gives a 
right of appeal to the aggrieved party from 
an order under 9. 112A, hut no appeal was 
presented in this case by the landlord. There, 
fore at this stage it cannot be held that the 
order of the Rent Reduction Officer was ultra 
vires and, in my opinion, the Courts below 
were wrong in giving a full decree to the 
landlord upon this view. In my judgment 
the order was binding upon the landlord and 
a decree should have been passed for the re¬ 
duced amount of rent in respect of the holding 
with which wo are concerned. I would, there¬ 
fore, allow this appeal and direct that the 
decree of the Court below be modified as 
already indicated. The appellant is entitled 
to half his costs. 

Sinha J — I agree. 

t> K Decree modified. 
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Varma and Shearer JJ. 
Adalat Sah and others — Appellants 

v. 


Emperor. 

Criminal Appeal No. 152 of 1945, Decided on 8th 
May 1945, from decision of Sessions Judge, Saran, 
D/- Gth February 1945. 

(a) Penal Code (1860), S. 441-Owner and his 
relations armed with weapons went on land 
when no one was on the land — On ashing to 
vacate bv strangers, owner continuing to be on 
land - Owner held could not be guilty under 

The owner and bis relations intended mere^ to 

take possession of tbo land. They too' J? me 
with them ; but no one was on the land at the time. 


Held that it must be assumed that the reason 
why they took these weapons was to enable them to 
defend themselves if they were attacked. Being the 
owners of the land they were entitled to enter on it 
in the manner that they did. When they remained 
on the land after the strangers came to the land 
and called on them to vacate it, they could not be 
said to have remained on the land unlawfully, in 
which case only could they be guilty of criminal 
trespass. [P 493 C 2] 

(b) Penal Code (1360), Ss. 149, 326-All mem¬ 
bers of unlawful assembly armed with deadly 
weapons—Offence under S. 326 committed—All 
cannot be assumed to have known that some 
one was likely to cause grievous hurt. 

Where the members of an unlawful assembly 
armed with deadly weapons commit an offence 
falling under S. 326, it is dangerous to assume that 
each of the members must have known that some¬ 
one of them was likely to cause grievous hurt merely 
because they were all of them armed with deadly 
weapons : 20 W. R. (Cr.) 5 (F. B.), Pel. on; (’36) 23 
A. I. R. 1936 Pat. 481, Disting. [P 494 C 1] 
S. Anwar Ahmad — for Appellants. 

Government Pleader — for the Crown. 


Shearer J. — This is an appeal by three 
men who have been convicted by the learned 
Sessions Judge of Saran of rioting. One of 
them, Adalat Sah, has, under this charge, 
been sentenced to undergo vigorous imprison, 
ment for three years, and the other two, 
Baran Sah and Shama Sah, have been sen- 
tenced to undergo rigorous imprisonment for 
two years each. Adalat Sah has also been 
convicted under S. 802, Penal Code, and has 
been sentenced to transportation for life. 
Baran Sah and Shama Sah have been con- 
victed under S. 826 read with S. 149, Penal 
Code, and have been sentenced to undergo 
rigorous imprisonment for five years each. 
The sentences are in each case to run con¬ 
currently. The riot in which these men are 
said to have been concerned took place on llth 
April 1944, and in it one Asharfi Teli was 
killed. Asharfi Teli died in consequence of a 
blow with a bhala which severed the carotid 
artery and caused almost instantaneous death. 
He was not apparently struck any other blow. 
It is admitted this blow was struck by the 
appellant Adalat Sah. Two relations of Asharfi 
Teli, namely, Jamuna Sah and Seth Sah, 
were each struck a single blow, Jamuna Sah 
a blow with a bhala by the appellant Baran, 
and Seth Sah a blow with a pharsa by the 
appellant Shama. The appellants, and also 
another man Bitan Sah, who is a relation of 
theirs and who for some reason or other was 
not committed to the Court of Session, all 
sustained injuries. Each of them was struck 
several blows, apparently with bhalas ol 


ilar weapons. , 

Dke riot took place over an attempt on the 
t of Asharfi Teli and his relations to plough 
imall parcel of land in Bhabnauh, the 
age to which they belong. Asharfi Sah and 
16 other men had, on 17th Febrnary 1914, 



1945 


taken a conveyance of this and other land 
from tko daughters of one Bhikhari Sab. 
Bbikhari Sab died some years ago, leaving 
six daughters and no sou. His wife would 
seem to have predeceased him. At all events, 
those of the daughters who were still unmar¬ 
ried were brought up by their grand-mother 
Mt. Sanichari. In 1936 Mt. Sanichari executed 
a zarpeskgi deed in favour of her son-in-law, 
Sheonaudan Sah. The recital contained in this 
/.arpesbgi deed shows, or purports to show, 
that sko required the money she borrowed 
partly in order to pay off certain debts which 
her husband had incurred and partly also in 
order to marry one of her daughters. Sheo. 
nandan Sah does not belong to Bbabnauli, and 
apparently Mt. Sanichari remained in posses¬ 
sion of tho land. The appellant, Adalat Sab, 
is a relation of hers and would seem to have 
looked after the cultivation of the land for 
her. The defence put into the witness-box one 
Abdul Hai Khan, who told a somewhat curi- 
ous story about a panchait which had been 
convened in the middle of 1943. Besides the 
zarpeshgi in favour of Skeonandan Sah, Mt. 
Sanichari had executed another zarpeshgi 
deed and also a sale deed. Abdul Hai Khan 
said that as a result of the panchait an 
arrangement was come to between the various 
mortgagees and purchasers under which the 
latter surrendered the land, not to Mt. Sani- 
chan but to the appellant Adalat Sah. Adalat 
oah, it was said, had made the necessary pay¬ 
ments to the purchasers and tho mortgagees. 

The oral evidence adduced on this point 
was, in my opinion, of the most unsatisfactory 
kmd. I agree with the learned Sessions Judge 
in thinking that for some years prior to the 

11 — — i , • »« en in possession 

of the land, in the sense that he had cultivated 

it either for Mt. Sanichari or for her son-in- 
law Sheonandan Sah. But it is, I think 
impossible to say that his possession was 
jund.cal possession and that he was on the 
land either as an assignee of a mortgagee or 
as an under.raiyat or tenant. In this situation, 

* , ry “uch doubt if a suit instituted by him 
I?^ 9, i pecifio ReIief Act - wouldhave 
wThavR^rt qUeSti0n ' h0W3V61 -. to which 

Adalat Rah^ 039 - ourselvea - i3 n °t whether 
Adalat Sah had, immediately prior to tho 

whfi U M r6 T'i be0n ia P 039 ^ 00 of the land, but 
to h thfl 6r T AS i' arfi Sah and his Nations in going 

Noff*Vhas r,“ iW “ F ““»* taSS 
fi , 0 be remembered that, in the 

Afiharfi Sah was undoubtedly the 

Sah on wV f dau 8 hfcers of Bhikhari 

detitnTCf Bhi fu hari ’ 8 death ‘ th0 la * d 

they went to the ?°° nd plaoe ' when 

uoy went to the land, not only were there 

ops landing on it but the land was 


Adalat Sah v. Emperor (Shearer J.) 


Patna 493 


vacant. Adalat Sah and his relations were 
not on the land then. They waited until 
Asharfi Sah and bis relations had gono to 
plough it, and, when they had been ploughing 
it for some little time, they went there armed 
and attempted to drive them out of it. In 
these circumstances, it seems to me quite im¬ 
possible to say that Asharfi Sah and his com. 
panions were guilty of criminal trespass and 
that in consequence the appellants were justi- 
tied m going to the land and attempting to 
drive them off it by the right of private 
defence. Mr. S. Anwar Ahmad, for the appel. 
lants, strongly relied on 13 Pat. 2GS. 1 It is, 
however, to be observed that in that case the 
persons who were convicted had entered on 
certain land and forcibly removed and as¬ 
saulted the person who was in possession of 
it, and who, at the time of their entry, was 
actually engaged in ploughing it. Kbaja 
Mahamad Nooc J. in that case at p. 2 SG of 
the report observed : 

“The Code speaks of possession and not of title. 

h®«<*rU.n ««es ‘bat the man with whom 
tho title of the property is vested enters upon that 
property only with the intention of takinjjposses- 

Bnt it n T ba con im'tt'ng no offence. 

StlmM^’n vf* mtcntlon of takin g possession by 
intimidating tho man in possession he is amenable to 
punisnment. 

It seems to me perfectly clear that in goin» 
to the land, as they did, Asharfi Sah and his 
relations intended merely to take possession 
of the land. No doubt they took weapons 
with them; but as neither Adalat Sah nor 
any one else was on the land at the time, it 
must be assumed that the reason why they 
took these weapons was to enable them to 
defend themselves if they were attaoked. 
Being the owners of the laud they were un- 
doubtodly entitled to enter on it in the manner 
that they did. When they remained on the 
land after the appellants came to the land 
and called on them to vacate it, they may 
T™ attempted to overawo or intimidate 
them but it caunot bo said that they re- 
marned on the land unlawfully, in which case 
only could they be guilty of oriminal tres- 
pass. That, I think, is dear from the langu- 

Asha U S R 3 ‘ C0de ' In my "Pinion, 

Asharfi Sob and the men with him in goto" 

to the land or in remaining there did not 

commit a onmmal trespass. That being so 

me C nTth^ Said a PP° Uant3 »nd tho 

“EL? l f hem w f° by the right of 

d# Sff° 6 ° f properky iu do >“g what 

fk! y f d,d ' u The couvi °tiOM for rioting must. 
J®? 0 ”' bo maintained. The learned Ses¬ 
sions Judge dealt with the case on the as¬ 
sumption that both parties had deliberately 
gone out armed m order to engage in a regular 

i®ifi *“■ 263:181 
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fight over the land, and observed that no 
question of the right of private defence could 
possibly arise. It seems to me, however, very 
doubtful if 35 Cal. 368" and similar decisions 
of this Court are really in point. Compara¬ 
tively, few men took part in this disturbance, 
and these men were all men who were directly 
interested in the land. It is not as if each of the 
two claimants to the land collected bodies of 
men and that these two bodies of men proceeded 
to the land determined to engage in a kind 
of pitched battle over it, knowing that in this 
battle some man or men on either side might 
be killed, and regardless and reckless of the 
consequences. If anything of this kind had 
actually happened, I should, of course, have 
had no hesitation in maintaining thp convic¬ 
tion of Adalat Sah for murder. But it is, I 
think, quite clear that this is not at all what 
happened. Moreover, as the learned Sessions 
Judge has pointed out, the witnesses for the 
prosecution did not disclose the whole truth ; 
more particularly, they failed to explain how 
it was that the appellants and Bitan Sah as 
well as themselves had sustained injuries. 
The conduct of the witnesses for the pro¬ 
secution in lying on this point was most 
reprehensible, and the learned Sessions Judge 
might well, I think, have considered whe- 
ther they did not deserve to be prosecu- 
ted for perjury. In this unsatisfactory state 
of the evidence, the case ought, I think, 
to be dealt with on the assumption that 
when the appellants got to the land some in¬ 
cident occurred which has not been disclosed 
and which led to a fight. There is evidence 
that Asharfi Sah was armed with a barchhi, 
and if, Sheonandan Sah, who was armed with 
a bhala, and he fought with each other, it is 
difficult to say that in killing him as he did 
Adalat Sah was guilty of murder. The case 
would in that view of the matter, come under 
the fourth exception to S. 300, Penal Code. I 
would therefore alter the conviction of Adalat 
Sah from one under S.302 to one under S. 304, 
Penal Code, and for the sentence of transpor¬ 
tation for life which has been imposed on him 
would substitute a sentence of rigorous im¬ 
prisonment for seven years. 

The learned Sessions Judge in convicting 
the remaining appellants under S. 326, read 
with S. 149, Penal Code, presumably relied on 
on the decision of this Court in 17 l’.L.T. 850. 
It seems to me very dangerous to assume 
that each of these appellants must have known 
that someone of thorn was likely to cause 
Grievous hurt merely because they were all 
[of them armed with deadly weapons. As 1 
have just said, the case is not one in which a 


2. (’08) 35 Cal. 368, Kabiruddin v. Emperor. 

3. (’36) 23 A. I. R. 1936 Pat. 481 : 162 I. C. 563 . 
17 P. L. T. 350, Bbagwat Singh V. Emperor. 
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large body of men went out to fight reckless 
of any consequence which might ensue. The 
true construction of s. 149, Penal Code, is, in 
my opinion, that laid down in the well known 
case in 20 \Y. R. Cr. 5. 4 On the construction 
there put on the section and in the view which 
must, I think, be taken of this case, namely, 
that in consequence of some incident which 
has not been disclosed Asharfi Sah and the 
appellant Adalat Sah engaged in a fight, it 
seems to me impossible to make the remain¬ 
ing appellants in any way constructively 
liable for Asharfi Sah’s death. I would there, 
fore set aside the convictions and sentences 
under S. 326 read with S. 149, Penal Code. 
The convictions for rioting will, as I have 
already said, stand. The sentences imposed on 
the appellant Adalat Sah will also run con¬ 
currently. Subject to these modifications, the 
appeal is dismissed. 

Yarma J —I agree. I would like to add 
that the decision in 17 P.L.T. 850 3 relied upon 
the decision in 20 W. R. cr. 5. 4 In the course 
of the judgment Rowland J. observed : 

"It S. 149 applies it must bo by virtuo of the 
second part, dealing with an offence, 'such as the 
members of that assembly knew to be likely to be 
committed in prosecution of that objeot.’ I am read¬ 
ing the section in the light of the observations in 
the Full Bench case in 20 \V. R. Cr. 5* and I take 
the last five words quoted to mean, in this context 
‘in prosecuting that object,’ or 'in the course of pro¬ 
secuting that object.’ In construing the section a 
question arises whether a member of the assembly 
is guilty necessarily of the same offence as the prin¬ 
cipal offender or whether it is to be determined with 
reference to the facts of the case, what offence the 
members must havo known to be likely to be com¬ 
mitted and whether if such offence is a minor 
offence they should be convicted accordingly ..... 
In the judgment of Phear J., in the Full Bench 
decision in 20 W.R.Cr. 6‘ above cited, it is observed 
that the effect of S. 149 may be different in the caso 
of different members of the same assembly." 

It was on the facts of that particular case, 17 
p. L. T. 850, 3 that it was held that the mem- 
bers of the unlawful assembly other than the 
one convicted of the substantive oflences were 

guilty under S. 326/149. 

R Kt Appeal dismissed. 

4. (’73) 20 W. R. Cr. 5 : 11 Beng.L.R. 347 (F .B.), 
Queen v. Sabid Ali. 
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Fazl Ali 0. J. and Manohar Lall J. 

Commissioner of Income-tax, Bihar <t 
Orissa, Patna — Applicant 

v. 


M. Habibur Rahman — -Respondent, 
disc. Judicial Case No. 40 of 1944, Decided on 
h December 1944, referred by Income-tax Appcl- 

» Tribunal. c 4i_Wakf by Maho- 

dan— Dedication for maintenance andJ JU PP orl 
himself, family, children 

-ns? - 

aviso 1 of S. 41 held inapplicable. 
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The assessee, a Mahometan by a deed of wakf 
dedicated the income of his business with ultimate 
benefit to the poor, for the maintenance and support 
of himself, his family, children and descendants and 
appointed himself as first mutwalli. The finding of 
the tribunal was that there were only 24 persons 
who were entitled to share the profits in the account¬ 
ing year and that they were entitled to equal share* 
therein. It was not contended that the assessee bad 
any other relations than those enumerated by the 
tribunal who would be entitled to share the profits: 

Held that the assessee-mutwaili should be taxed 
on the basis of profits falling to the share of each 
beneficiary and not on the footing of all the bene¬ 
ficiaries constituting an association of persons, that 
is to say, proviso 1 of S. 41 was inapplicable. 

„ [P 49C C 2] 

S. N . Datta — for Applicant. 

P. R. Das — for Respondent. 


Fazl Ali C. J. —The question of law which 
has been referred to this Court by tbe Income- 
tax Appellate Tribunal is as follows : 

"Whether upon the facts found by tbe tribunal 
and upon a true construction of thewakf deed, dated 
16th July 1930, the assessee-mutwalli should be 
taxed for the years 1940-41 and 1941-42 on the 
basis of profits falling to the share of each benefici- 
ary and the individual rates applicable separately to 
the total income of each beneficiary or on the foot, 
mg of all the beneficiaries constituting an associn- 
tion of persons.” 

The deed of wakf to which reference is made 

was executed by Khan Bahadur Habibur 

Rahman, who for the sake of brevity will be 

hereafter referred to as the assesses, in regard 

to his distillery business known as the Sultan- 

ganj Distillery, which together with its ware. 

houses, depots and branches in various places 

is valued at two lakhs of rupees. The relevant 

provisions of this deed are set out in the np. 

pellate order of the Assistant Commissioner 

of Income-tax dated 23rd February and may 

be reproduced as follows : 

. Whereas I am solely and exclusively in posses- 

^u , th0 u aboTe . Property, and personally and 
directly in charge of the organisation, conduot, dis- 

sa P cn . nt «“ lJenc e. and management of the 
business associated therewith; and in the sole and 

fits nf , iK e a em? J 0yinOnt 0f lhe incom °. gains and pro- 
htsof the said property and business; and 

beK£ r-r*£ 

ohfc?L,d taS n .“ s " K ” ,t 

tim B °I^ y f OW . n i. maintonnnM and support during my 

P 1 “ ymenlB ot debts out of tho 
rents and profits thereof, and 

DhStotrfSliiw dCS0rViD8 Musaltuan boys in the 
and R ° hl * n Pouting higher studies, 

b.n“S 1 £“ 1 I h '“ d li ™ li °" “I «» 

toSSSL 1 . 000- ^ “ nd believe lho above object 
TOSS?I amr u n and 0 b ar 'table, and J 
I CST* 1 m le 8 al, y Competent to make wakf 

Muslim Wakf VanLtlnr * k, . R ? 0 °?n t ^ nplatcd b ? the 


enu- 


That iu the event of profit, the beneficiaries 
-hall benefit concurrently and in the same propor¬ 
tion. 

That out of the net income of the business afore¬ 
said a sum of rupees two hundred and forty shall be 
annually placed at the disposal of tbe authorities of 
the Patna University.” 

Before the Income-tax Officer it was not 
disputed that the assessment upon the income 
from the waqf property during the accounting 
year was to be made under the provisions of 
s. 41, Income-tax Act. What was seriously 
disputed was the question whether the tax 
should be levied upon the share of each bene¬ 
ficiary under the waqf applying the indivi¬ 
dual rates applicable separately to tbe total 
income of each beneficiary or it should be 
levied at the maximum rate under proviso l 
of s. 41 on the ground that the individual 
shares of the persons to be benefited by the 
waqf are indeterminate or unknown. It ap¬ 
pears that tbe Income-tax Officer before 
making tbe assessment tried to ascertain who 
the beneficiaries under the deed were and by 
a letter dated 24th March 1941. the assessee’s 
auditors filed a list showing thirteen names 
besides the settlor, comprising his 5 sons, 7 
daughters and wife. The Income-tax Officer, 
however, came to the conclusion that all the 
beneficiaries having been 

“kept unknown and the share of each having not 
been clearly demarcated in the deed it was not pos- 
sibletoapplyS.41 (l)totbccaseor to collect taxfrom 
the mutwalli on behalf of each beneficiarj” 

and therefore the income-tax should be de. 
ducted 

"at the maximum rate and super-tax at the appro¬ 
priate rato applicable to all tbo beneficiaries as a 
whole or association.** 

The matter was then taken to the Appel- 
lato Assistant Commissioner of Income tax in 
appeal who came to the same conclusion as 
the Income-tax Officer. In arriving at this 
conclusion the learned Assistant Commissioner 
expressed the view that the assessee’s conton- 
tion that the beneficiaries include only his 
sons and daughters could not he accepted and 
the word "family" was wido enough to in- 
elude his grandchildren also. Ho further 
observed that the beneficiaries in this case 
were indeterminate as there were numerous 
grandchildren of the 12 sons and daughters 
of the assessee and that the term ‘family’ 
was wide enough to include a danghter-in. 
law, the son of a half brother, the son and 
grandson of a maternal undo and the son 
of a half-sister. 

The view of the Assistant Income, tax Com¬ 
missioner was not fully accepted by tho In¬ 
come-tax Appellate Tribunal on appeal. The 
members of the Tribunal held in agreement 
with the Assistant Commissioner that tho 
term family 1 inoiuded the grandchildten of 
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the respondent but they proceeded to observe 
as follows: 

“The exact number of children and descendants 
can be known and is definitely determinable under 
the Mahomedan law at any given time. The large- 
ness of their numbers is no ground either for failing 
to ascertain the beneficiaries or for treating them as 
indeterminate and unknown. The number may be 
variable from time to time but since the assessing 
officer is concerned with the constitution of the 
family as it was in the relevant accounting period, 
its subsequent variation or expansion is wholly im¬ 
material." 

The final conclusion arrived at by the Tribu¬ 
nal is summed up in these words: 

“That the persons entitled to be treated as bene¬ 
ficiaries under the wakf deed are the settlor, his wife, 
his five sons and seven daughters and his ten grand¬ 
children and they take the profits simultaneously 
and in equal shares and that the profits falling to 
the share of each beneficiary should be calculated 
separately and the rate applicable to the total income 
of each beneficiary should be applied thereto and 
tax determined accordingly and the total amount of 
the taxes so calculated payable by all the beneficia¬ 
ries shall be leviable upon and be recoverable from 
the appellant/* 

Thereafter the Commissioner of Income-tax 
filed an application under S. 66 (l) asking the 
Tribunal to refer the question which has al¬ 
ready been stated to this Court and hence this 
reference. It appears that the only question 
which was seriously disputed before the income- 
tax authorities was whether the beneficiaries 
were an indeterminate body or they could be 
ascertained. It was conceded before us, as it 
seems to have been conceded throughout, that 
if their numbers could be ascertained there 
was no difficulty in finding out their indivi¬ 
dual shares because under the wakf deed the 
beneficiaries were entitled to take the profits 
“simultaneously and in equal shares.” The 
view of the learned Appellate Assistant Com¬ 
missioner was that it was not possible to as¬ 
certain the number of beneficiaries as the 
respondent had numerous grandchildren and 
the expression "family” included a daughter- 
in-law and various other relations like the 
son of a half-brother, the son and grandson 
of a maternal uncle and the son of a half- 
sister. The Tribunal, however, came to the 
conclusion that the persons who were entitled 
to share the profits were 24 in number and 
included the settlor, his wife, his five sons and 
seven daughters and his ten grandchildren. 
It seems that no question was raised before 
the Tribunal as to whether any relations of 
the various categories, to which reference was 
made by the Appellate Assistant Commis¬ 
sioner such as the son of a half-brother, the 
son and grandson of a maternal uncle etc., 
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were in existence and therefore entitled to 
share the -income. The Tribunal took the view 
that in the accounting year the 24 persons, 
to whom reference has already been made, 
were the only persons who were entitled to 
share the profits. In the application which 
the Commissioner of Income-tax made to the 
Tribunal for referring this case under S. G6 (l) 
this finding does not seem to have been ques- 
tioned as will appear from paras. 4 and 5 of 
the application. In para. 4 the Commissioner 
was required to state the error of law which 
had been committed by the Tribunal in arriv. 
ing at the findings of fact and all that he 
stated under it was as follows : “ It is not 
necessary in this case to examine the ques- 
tion whether S. 41 is a purely machinery etc." 
It was not suggested that the term “family" 
had been misconstrued by the tribunal and it 
was wide enough to include certain other 
relations who were interested. Under para. 5 
the Commissioner was required to state “any 
other fact that may in the circumstances be 
considered necessary,” but under this para- 
graph all that is stated is “nothing to add." 
It seems to me therefore that the finding of 
the tribunal that there were only 24 persons 
who were entitled to share the profits in the 
accounting year and that they were entitled 
to equal shares therein must be accepted. As 
it does not seem to have been contended that 
the assessee had any other relations than those 
enumerated by the tribunal who would be 
entitled to share the profits, it is academic to 
discuss whether the various categories of per¬ 
sons referred to by the Appellate Assistant 
Commissioner of Income-tax were included in 
the term "family” or not. 

I would, therefore, answer the question 
referred to us in these words: The assessee. 
rautwalli should bo taxed on the basis of profits 
falling to the share of each benefioiary and 
not on the footing of all the beneficiaries 
constituting an association of persons, that is 
to say, the first proviso of S. 41 is inapplicable 
and the tax should be levied in the manner 
indicated by the appellate tribunal. The as- 
sessee is entitled to the costs of this Court: 
hearing fee Rs. 250. 

Manohar Lall J_I agree. I desire to 

express my appreciation of the order of the 
appellate tribunal dated 17th August 1943 
which is to be commended for olearness of 
articulation and luoidity of expression. 

K .K. Reference answered. 



